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1. Did not respondent err in refusing to require, aS a 
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charges they had already collected under ex parte, pre- 
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of the maximum initial price found by respondent to be 
required by the public convenience and necessity for the 
commencement of such sales in interstate commerce? 


2. Did not respondent err in refusing to condition its 
grant of a permanent certificate to South Texas upon the 
flow-through of the necessary producer refunds? 
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* Cases chiefly relied upon are marked by asterisks. 


Jurisdictional Statement. 


This is a proceeding to review opinions and final orders 
(Nos. 362 and 362A) of the Federal Power Commission 
(FPC), issued in a consolidated proceeding instituted under 
Section 7 of the Natural Gas Act.! The Public Service 
Commission of the State of New York (PSC), a party- 
intervenor in the proceeding below, is the petitioner in No. 
17582 and The United Gas Improvement Company (UGI), 
and Long Island Lighting Company (LILCO), also party- 
intervenors below, are joint petitioners in No. 17628. Both 
petitions cite as error those parts of respondent’s opinions 


1The constituent dockets below were: 


® Skelly Oil Company, Doc. No. G-18638; * Glen A. Martin et al., 
G-18639 ; Coastal States Producing Company, G-18645; W. R. Ran- 
some, Trustee, G-18684; * Tenneco Corporation, G-18765; * South 
Texas Natural Gas Gathering Company, G-18907 ; Transcontinental 
Gas Pipe Line Corporation, G-18920; * George H. Coates, Operator, 
et al., G-18938 ; Coastal States Gas Producing Company, Operator, 
and Southern Coast Corporation, G-19016; Carrl Ow and Hawn 
Bros., G-19146; H. L. Brown, G-19175; * Continental Ou Company, 
CI60-71; Slick Oil Corporation, C1I60-206; * Sunray-Mid-Cont+ 
nent Oil Company, CI60428; Woods Exploration and Producing 
Company, C160-600; * Mokeen Oi Company et al., C160-789; Tez- 
Star Oil & Gas Corp, et al., CI61-43 ; * Prado Oil and Gas Company, 
CI61-77 ; * Prado Ou and Gas Company, C161-79; * Coastal States 
Gas Producing Company, CI61-123; George H. Coates et al., 
CI61-178; W. E. Bakke et al., CI61-258; * Coastal States Gas Pro- 
ducing Company, CI61-471; * Coastal States Producing Company, 
CI61472; George H. Coates et al., CI61-510; * Russell Maguire et 
al., CI161-530; Coastal States Gas Producing Company, CI61-539; 
Coastal States Gas Producing Company, C161-566; * Katz Oil Com- 
pany, Operator, CI61-627; * Morgan Minerals Corporation, 
CI61-648; * Jake L. Hamon, C1I61-922; * Jake L. Hamon, C161-930; 
© Sun Oil Company, CI61-956; * Texaco Inc., CI61-961. 

Only the 20 dockets marked with asterisks are in issue in this 
proceeding. Nineteen relate to producer sales which had been in 
effect under temporary certificates at prices above the level found 
by respondent to be required by public convenience and necessity 
for the sales. The twentieth relates to the certificate application of 
the immediate purchaser of the gas involved in the producer doc- 
kets. The remainder of the dockets also concerned producer sales 
under temporary certificates, but these sales were made at prices 
equal to or below the level found appropriate by respondent. The 
latter, therefore, are not here involved. 
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and orders in which it refused to require producer certificate 
applicants to refund such portion of the charges they had 
collected under temporary certificates, as the Commis- 
sion found to have been out of line, excessive and not 
in the public interest. The petition in No. 17628 also cites, 
as related error, respondent’s neglect to require the flow- 
through, for the benefit of ultimate consumers, of the 
producer refunds which all three petitioners believe to 
be required in the premises. 

The Court has jurisdiction to review the opinions and 
orders under the provisions of Section 19(b) of the Natural 
Gas Act, 52 Stat. 831 (1938), as amended, 72 Stat. 941 
(1958), 15 U. S. C. §717r(b) (1958). The first opinion and 
order under review, entitled ‘‘Opinion and Order (No. 362) 
Issuing Certificates of Public Convenience and Necessity”’ 
was issued by the Commission on August 30, 1962 (B. 
9723-60). Applications for rehearing were filed by peti- 
tioner PSC on September 28, 1962 (R. 9814-37) and jointly 
by petitioners UGI and LILCO on October 1, 1962 (R. 
9960-73). Respondent’s opinion and order denying the 
relief sought by petitioners, entitled ‘‘Opinion and Order 
(No. 362A) on Rehearing Modifying Opinion and Order’’, 
was issued on December 18, 1962 (R. 10007-10018). The 
petitions for review were filed in this Court on February 
1, 1963 in No. 17582 and on February 15, 1963 in No. 17627. 
By order of the Court dated April 4, 1963, the Philadelphia 
Electric Company (PE) was permitted to intervene in 
support of the instant petitions. 


Statement of the Case. 


In several 1959 and 1960 appeals, instituted by the 
present petitioners, this Court and other reviewing courts 
were asked to decide whether the Federal Power Commis- 
sion could properly issue permanent certificates for pro- 
ducer natural gas sales in interstate commerce, without 
determining whether the applicants’ proposed initial prices 
were required by the public convenience and necessity and, 
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if it found they were not, without imposing appropriate 
initial price conditions. The courts were unanimous in 
holding respondent could not.* The instant appeals pre- 
sent another aspect of the same issue. The Court is here 
asked to decide whether the Federal Power Commission 
may properly issue permanent certificates for producer 
natural gas sales without requiring the applicants to refund 
excessive charges they were tentatively permitted to collect 
while temporary certificates were outstanding and the 
Commission was making the public convenience and neces- 
sity initial price determination directed by Catco, et al. 


I. The First (‘Texaco Inc., et al.”) Phase of the Proceed- 
ing Below. 


A. The Applications for Permanent Certificates. 


The proceeding below was initiated, between May 1959 
and January 1960, by the filing of 51 related applications 
for certificates of public convenience and necessity. One of 
the applicants was Transcontinental Gas Pipeline Corpora- 
tion (Transco), a major interstate gas transmission 
company and a principal supplier of the New York and 
Pennsylvania consuming markets represented or served 
by the petitioners in this case. Another was South Texas 
Natural Gas Gathering Corporation (South Texas), a 
gatherer and short-haul pipeline transporter. The other 49 
applicants were producers of natural gas in Texas Railroad 
District 4. 

The integrated project, to which all of the applications 
were related, involved (1) sales of individually small 
reserves of gas by the 49 producer applicants to South 
Texas; (2) gathering and transportation of the gas by 


?E.g., Atlantic R’f’g Co. v. PSC (Cateo), 360 U. 8. 378 (1959) ; 
PSC v. FPC, 361 U.S. 195 (1959) ; UGI and PSC v. FPC, 283 F. 
2d 817 (9th Cir., 1960), cert. den. 365 U. S. 879, 881 (1961) ; Ibid, 
287 F. 2d 159 (10th Cir., 1961); Ibid, 290 F. 2d 147 (5th Cir., 
1961), cert. den. 366 U. S. 965 (1961) ; Ibid, 290 F. 2d 133 (5th 
Cir., 1961), cert. den. 368 U. S. 823; and PSC v. FPC, 109 U. 8. 
App. D. C. 292, 287 F. 2d 146 (1960), cert. den. 365 U. S. 880, 
882 (1961). 


4 


South Texas from the fields of production in District 4 to 
a point in Texas Railroad District 1, some 200 miles to the 
north; and (3) its resale there by South Texas to Transco 
for the purpose of augmenting the latter’s overall system 
gas supply. According to the South Texas-Transco con- 
tract, initial deliveries by South Texas were to be in the 
order of 50,000 to 70,000 Mef a day, with these volumes to 
be doubled and tripled in subsequent years (R. 8519-23). 
Each of the pipeline applicants sought certificate authoriza- 
tion to construct the transmission and related facilities 
necessary for the one to deliver and the other to receive the 
contracted-for gas supply. 

The 49 concurrently ‘filed producer applications sought 
certificate authorization to make the underlying gas sales to 
South Texas. The initial prices provided in the producer- 
South Texas contracts and proposed in the producer appli- 
cations ranged from 9 to 17¢ per Mef. However, 39 of 
the 49 contracts called for initial prices of 14.6¢ per Mef 
or less; these were never contested and, as explained below 
(see p. 14), the applications were subsequently severed 
from the case and certificated unconditionally and without 
opposition, under shortened procedures. The other 10 pro- 
ducer contracts called for initial prices in excess of 14.6¢ per 
Mef, the maximum non-contested producer price level in 
the district prior to the issuance of Opinion 362; 5 of the 
10 called for initial prices in excess of 15¢ per Mef, the 
maximum initial price level found by the Commission to 
be compatible with the public convenience and necessity in 
the proceeding below. 


B. The Temporary Certificates. 


As indicated, the applications for permanent certificates 
of public convenience and necessity in Texaco Inc., et al. 
were filed between May 1959 and January 1960. The first 
public notice of the applications was issued by respondent 
on November 19, 1959 (R. 7935) and published in the Fed- 
eral Register on November 26, 1959, 24 F. R. 9519. This 
notice also consolidated the related applications, provided 


5 


for intervention by interested parties and set the matters 
for hearing on January 19, 1960. The hearing date was 
postponed by subsequent notices to March 7, 1960. PSC 
filed a Notice of Intervention on December 7, 1959 (R. 7948). 
UGI, LILCO and PE filed petitions to intervene on Decem- 
ber 9, 21 and 14, 1959, respectively (R. 7952-57, 8016-20, 
7987-92). 

However, even before notice of the applications had 
been issued (ie., by October 19, 1959) all but one of the 
producer applicants proposing initial prices above 14.6¢ 
had been granted, ex parte, temporary certificates authoriz- 
ing the immediate commencement of their sales (R. 7841-2, 
7918, 7919, 7920, 7921, 7922, 7923, 7924 and 7925). The 
last temporary in this group was issued on February 12, 
1960 (R. 8111). Although by this date petitioners were 
formal intervenors in the proceeding, they were given no 
notice of the issuance of this certificate either. The 
temporary certificates authorized the commencement of the 
sales at the contract rates and included no express con- 
dition containing the word ‘‘refund’*. They did, however, 
contain the following proviso: 


“This acceptance for filing shall not be construed 
as constituting approval of any rate, charge, clas- 
sification, or any rule, regulation or practice affecting 
such rate or service contained in the rate filing; nor 
shall such acceptance be deemed as recognition of 
any claimed contractual right or obligation associated 


3 It is interesting to note that the first producer temporary issued 
in the proceeding below (to Tennessee Gas Transmission Company, 
the predecessor of Tenneco Corporation, in Docket No. G-18765) 
included an express statement of the condition petitioners believe 
to be inherent in any such valid authorization—i.e., it contained an 
express requirement that the applicant agree to refund charges 
collected under the temporary in excess of the initial price for the 
sale found to be required by the public convenience and necessity in 
the Commission’s final determination (R. 7841). By letter dated 
October 13, 1959 (R. 7916), respondent advised the applicant that 
this condition had been ‘‘rescinded’’ although the applicant had 
made no request for such rescission. Neither the letter granting the 
certificate nor the letter ‘‘rescinding”’ the refund condition were 
served upon petitioners. No subsequently issued temporary included 
a similar express statement. 
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therewith; and such acceptance is without prejudice 
to any findings or orders which may be made in the 
final disposition of this proceeding or any other 
findings or orders which have been or may here- 
after be made by the Commission in any proceeding 
now pending or hereafter instituted by or against 
your company.’’ 
e s s * ° s 

‘This constitutes all requisite temporary authoriza- 
tion to commence the sale of gas, but such authoriza- 
tion and acceptance of the rate schedule are without 
prejudice to such final disposition of the certificate 
application as the record may require and, further- 
more, once service is commenced under this auth- 
orization it may not be discontinued without per- 
mission of the Commission issued pursuant to the 
provisions of the Natural Gas Act.”’ (See R. 10014). 


Since the two pipeline applicants had also been granted 
ex parte, temporary certificates on October 9, 1959 for the 
construction and installation of their proposed transmission 
facilities, the entire producer-South Texas-Transco project 
went into actual operation on December 12, 1959. This was 
less than a month after interested parties had been accorded 
notice of the filing of the applications and approximately 
three months before the opening of the hearing, the only 
purpose of which was to inquire whether this project, or 
any part of it, was required by or permissible under the 
public convenience and necessity, and if so, upon what terms 
and conditions. 


At this point we think it may be helpful to the Court to 
digress briefly from the chronology of the case, in order 
to explain the FPC’s temporary certificate procedure. 

The scope of respondent’s authority to issue temporary 
certificates such as those involved in this case is defined by 
Section 7(c) and (e) of the Natural Gas Act. The statute 
begins with a prohibition against commencement of juris- 
dictional gas sales or construction of facilities for the trans- 
portation of natural gas without the issuance by the 
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Commission of a certificate of public convenience and neces- 
sity. It proceeds with the requirement that certificates be 
issued only after hearing, upon notice to interested parties 
and upon findings that the proposed sales or facilities are 
required by the public convenience and necessity. To the 
extent that a project, as proposed, is not compatible with 
the public convenience and necessity standard, the Com- 
mission must deny or, as a prerequisite to certification, 
impose conditions which will satisfy that standard. 

The temporary certificate proviso of Section 7(c) states: 
“Provided, however, That the Commission may issue a 
temporary certificate in cases of emergency, to assure 
maintenance of adequate service or to serve particular 
customers, without notice or hearing, pending the deter- 
mination of an application for a certificate, ....” 

Under this proviso the Commission has adopted the 
following ‘‘Regulations Under the Natural Gas Act’’ for 
the issuance of temporary certificates: 


“$157.17 Applications [by pipeline companies] for 
temporary certificates in cases of emergency. 


In cases of emergency and pending the determina- 
tion of an application on file with the Commission 
for a certificate of public convenience and necessity 
pursuant to section 7 of the Natural Gas Act, applica- 
tion may be made for a temporary certificate 
authorizing the construction and operation of such 
extensions of existing facilities and such intercon- 
nections of pipeline systems as may be required to 
assure maintenance of adequate service, or to serve 
particular customers. Such application shall be 
submitted in writing, shall be subscribed and veri- 
fied by a responsible officer of applicant havin 
knowledge of the facts, and shall state clearly an 
specifically the exact character of the emergency, 
the proposed method of meeting it, and the facts 
claimed to warrant issuance of a temporary certifi- 
eate.’”’? Order 163, 17 F. R. 7385, Aug. 14, 1952. 


“¢§157.28 Temporary authorizations [for producers]. 


Upon the filing of an application for a certificate 
of public convenience and necessity under §§157.23 
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to 157.27, there also having been filed a rate schedule 
under §§154.91 through 154.102 of this chapter, an 
independent producer, in the event of an emergency 
that does not involve immediate danger to life or 
property, may initiate the sale or transportation 
of the natural gas in interstate commerce and con- 
tinue such sale or transportation pending final Com- 
mission action under sections 4 and 7 of the Natural 
Gas Act and without prejudice to such rate or other 
condition as may be attached to the issuance of the 
certificate: Provided, however, That this temporary 
authorization is applicable and available only sub- 
ject to the following: 


(c) As part of its application hereunder, or 
separately, the applicant independent producer must 
file or have on file (1) a statement of intention to 
invoke this section, setting forth the facts con- 
stituting the emergency requiring such action, which 
emergency may include, inter alia, drainage, threat- 
ened loss of lease, flaring, economic hardship 
resulting from payment of shut-in royalties, or 
similar situations; (2) a statement identifying the 
contract tendered as the rate schedule intended to 
be effective for the sale or transportation under 
this temporary authorization; and (3) a statement 
describing, generally, the facilities necessary to 
enable the purchaser to take delivery of the gas 
proposed to be sold or transported.’? Order 193, 
21 F. R. 9166, Nov. 24, 1956; as amended by Order 
920, 25 F. R. 2363, Mar. 19, 1960; Order 243, 27 F. R. 
1956, Feb. 14, 1962; Order 251, 27 F. R. 5766, June 
19, 1962; 27 F. R. 6384, July 6, 1962. 


Under these regulations, temporary certificates gener- 
ally are requested by natural gas companies as part of, or 
concurrently with, their applications for permanent certif- 
cates. These applications or requests are not required 
to be served on customers of the purchasing pipeline or on 
State public service commission representatives of ultimate 
consumers served through its facilities. Temporary certifi- 
cates, unlike permanent certificates of public convenience 
and necessity, are not granted by formal orders of the Com- 
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mission which are served on affected parties, published 
in the Federal Register or reported in the FPC Reports. 
As in this case they are ordinarily issued prior to the 
publication of notice of the filing of the applications, by 
informal, so-called ‘‘letter-orders’’, a representative 
example of which appears at R. 7920. These are simply 
one or two-page letters from the Secretary of the Com- 
mission to the applicant, with a carbon copy to the pur- 
chasing pipeline. They are neither served upon other 
parties, published or reported in any official source, nor 
kept in a separate file in the Commission’s public reference 
room. There is, in short, no practical way for parties 
other than the grantor, the grantee and the immediate 
purchaser to learn of their existence or of their price 
provisions at the time of their issuance. 

* * * * * * 

The ‘‘emergencies’’ alleged by the producer applicants 
below to justify resort to these extraordinary, ex parte, pre- 
hearing procedures were one or more of the following: 


J. that a temporary certificate was being sought 
by or had been issued to South Texas, authorizing its 
construction of the facilities to receive the gas supply 
which the subject applicant wished permission to 
deliver ; 


2. that the applicant’s leases were being drained 
or, if temporary certificates were issued to its fellow 
producer applicants in the case, would be in danger of 
drainage ; 


3. that the applicant was or might be threatened 
by the loss of its lease for non-production; or 


4. that the applicant was suffering the economic 
hardship of paying shut-in royalties. 


Similarly, the ‘‘emergencies’’ underlying the temporary 
certificate requests by Transco and South Texas were por- 
trayed in the following terms of crisis: 
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1. Transco—‘in support of such request [ie., for 
its temporary certificate] reference is made to the appli- 
cation and the request for temporary certificate of 
South Texas which is being filed simultaneously here- 
with’’ (R. 7692). 


2. South Texas—‘‘pending determination upon this 
application for a [permanent] certificate, a temporary 
certificate is requested under applicable regulations for 
the purpose of permitting South Texas to construct the 
necessary facilities and provide the additional gas 
supplies which Transco seeks in order to provide and 
maintain adequate service to its customers’’ (R. 6656). 


Petitioners have hereinabove set forth the Commission’s 
temporary certificate regulations and applicants’ temporary 
certificate allegations not because these are directly chal- 
lenged in the present appeal, but because we consider it 
important to demonstrate to the Court that here, as in the 
case of most, if not all, of the hundreds of other producer 


temporary certificates issued by respondent and now out- 
standing, the producer filings did not suggest that they 
were prompted by the urgent call of the consuming public 
for their gas at their price.* Rather, the extraordinary 
privilege of ex parte temporary certification was affirma- 
tively sought by them and was routinely, and as a pro 
forma matter, granted by respondent, as it uniformly is 
granted in such situations, not to alleviate ‘‘cases of 
emergency’? of an urgent and public nature as contem- 
plated by the statute, but primarily to accommodate the 


4 However, in the light of respondent’s no-refund ruling here 
the question of the validity of these regulations per se has assumed 
great importance in cases where recently issued temporary certifi- 
cates are still directly appealable and where consumer representa- 
tives have learned of their issuance in time for immediate appeal. 
The issue is raised in PSC v. FPC, No. 17673, petition for review 
filed March 1, 1963. 
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private convenience and private economic interests of the 
producer applicants.® 

Furthermore, these temporary certificates were sought 
by the applicants and granted by respondent without initial 
price reducing conditions at a time when both knew, or had 
every reason to know (1) that the matter of the appropriate 
producer initial price level for the sales would be the 
principal, if not the only contested issue in the ensuing, 
statutorily mandated hearing and (2) that all proposed 
prices above 14.6¢ per Mcf would be vigorously opposed by 
the present petitioners. To illustrate: on September 14, 
1959, just a month before the issuance of the first uncon- 
ditioned producer temporaries in the proceeding below, 
PSC had filed its petition for review in this Court in Case 
No. 15366—the ‘‘ Texas Illinois’’ proceeding.*® South Texas, 
an applicant below and a party to each of the producer 
contracts, as well as an affiliate of the largest volume pro- 
ducer in this proceeding, had also been an applicant in the 
Texas Illinois proceeding before the Commission and was 
an intervenor and an active participant before this Court 
in the appeal in that case. Although the appeal turned on 
a procedural point (PSC’s right to intervene by Notice in 
an FPC producer certificate proceeding involving sales to 
a non-New York-serving pipeline), the underlying sub- 
stantive issue in dispute, as the Court and everyone else was 
well aware, was the appropriate initial price certification 
level for producer sales in Texas Railroad District 4. From 
the inception of the Texas Illinois proceeding before the 


5 Indeed, the record in this proceeding contains a particularly 
flagrant, but not atypical example of the Commission’s perfunctory 
observance, so far as producer temporaries are concerned, of the 
statutory ‘‘case of emergency’’ requirement. Among the batch of 
temporary certificates handed out on October 19, 1959 were two to 
producers who had not sought them, did not want them and had 
made no ‘‘emergency’’ allegations of any kind. They were with- 
drawn at the request of the involuntary grantees (R. 7922, 7923, 
7933, 7934). 


6 The Court’s decision, issued on June 15, 1961, is reported as 
PSC v. FPC, 111 U. 8S. App. DC 153, 295 F. 2d 140, cert. denied 
368 U. S. 948 (1961). 
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1. Transco—‘in support of such request [Le., for 
its temporary certificate] reference is made to the appli- 
cation and the request for temporary certificate of 
South Texas which is being filed simultaneously here- 
with’’ (R. 7692). 


2. South Texas—‘pending determination upon this 
application for a [permanent] certificate, a temporary 
certificate is requested under applicable regulations for 
the purpose of permitting South Texas to construct the 
necessary facilities and provide the additional gas 
supplies which Transco seeks in order to provide and 
maintain adequate service to its customers’’ (R. 6656). 


Petitioners have hereinabove set forth the Commission’s 
temporary certificate regulations and applicants’ temporary 
certificate allegations not because these are directly chal- 
lenged in the present appeal, but because we consider it 
important to demonstrate to the Court that here, as in the 
case of most, if not all, of the hundreds of other producer 
temporary certificates issued by respondent and now out- 
standing, the producer filings did not suggest that they 
were prompted by the urgent call of the consuming public 
for their gas at their price. Rather, the extraordinary 
privilege of ex parte temporary certification was affirma- 
tively sought by them and was routinely, and as a pro 
forma matter, granted by respondent, as it uniformly is 
granted in such situations, not to alleviate ‘‘cases of 
emergency’? of an urgent and public nature as contem- 
plated by the statute, but primarily to accommodate the 


4 However, in the light of respondent’s no-refund ruling here 
the question of the validity of these regulations per se has assumed 
great importance in cases where recently issued temporary certifi- 
eates are still directly appealable and where consumer representa- 
tives have learned of their issuance in time for immediate appeal. 
The issue is raised in PSC v. FPC, No. 17673, petition for review 
filed March 1, 1963. 
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private convenience and private economic interests of the 
producer applicants.® 

Furthermore, these temporary certificates were sought 
by the applicants and granted by respondent without initial 
price reducing conditions at a time when both knew, or had 
every reason to know (1) that the matter of the appropriate 
producer initial price level for the sales would be the 
principal, if not the only contested issue in the ensuing, 
statutorily mandated hearing and (2) that all proposed 
prices above 14.6¢ per Mcf would be vigorously opposed by 
the present petitioners. To illustrate: on September 14, 
1959, just a month before the issuance of the first uncon- 
ditioned producer temporaries in the proceeding below, 
PSC had filed its petition for review in this Court in Case 
No. 15366—the ‘‘ Texas Illinois’’ proceeding.® South Texas, 
an applicant below and a party to each of the producer 
contracts, as well as an affiliate of the largest volume pro- 
ducer in this proceeding, had also been an applicant in the 
Texas Illinois proceeding before the Commission and was 
an intervenor and an active participant before this Court 
in the appeal in that case. Although the appeal turned on 
a procedural point (PSC’s right to intervene by Notice in 
an FPC producer certificate proceeding involving sales to 
a non-New York-serving pipeline), the underlying sub- 
stantive issue in dispute, as the Court and everyone else was 
well aware, was the appropriate initial price certification 
level for producer sales in Texas Railroad District 4. From 
the inception of the Texas Illinois proceeding before the 


5 Indeed, the record in this proceeding contains a particularly 
flagrant, but not atypical example of the Commission’s perfunctory 
observance, so far as producer temporaries are concerned, of the 
statutory ‘‘case of emergency’’ requirement. Among the batch of 
temporary certificates handed out on October 19, 1959 were two to 
producers who had not sought them, did not want them and had 
made no ‘‘emergency’’ allegations of any kind. They were with- 
drawn at the request of the involuntary grantees (R. 7922, 7928, 
7933, 7934). 


® The Court’s decision, issued on June 15, 1961, is reported as 
PSC v. FPC, 111 U. 8. App. DC 153, 295 F. 2d 140, cert. denied 
368 U.S. 948 (1961). 
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Commission early in 1959, until the issuance of Opinion 362 
in mid-1962, that issue continued to be contested by peti- 
tioners in each of the six FPC proceedings, involving dozens 
of producer dockets, in which certificates were sought for 
District 4 sales at initial prices in excess of 14.6¢ (and up to 
20¢) per Mef.? Some of the producer applicants in the 
proceeding below were also applicants in those proceedings. 
Others had constructive, if not actual knowledge of the 
public hearing records in those cases in which this issue— 
one of the most vigorously contested in the recent history 
of the natural gas industry—was being litigated. 

Thus, the grant of temporary certificates to these appli- 
cants accorded them an opportunity to start their sales in 
interstate commerce at contested price levels, while known 
opponents of those prices—i.e., petitioners and other repre- 
sentatives of gas consumers who ultimately would be called 
upon to pay them—were kept in the dark and therefore 
unable then to oppose or raise the vexatious initial price 
issue in this proceeding. 


C. The Inconclusive Fadeout of “Texaco Inc., et al.” 


For all practical purposes, the most significant events 
in the Texaco Inc., et al. phase of the proceeding are those 
described above, which occurred before the “‘proceeding’’, 
in the usual sense of that term, had gotten under way. As 
stated, temporary certificates had been issued to most of 
the applicants even before notice of the applications had 
been published; the ‘‘proposed’’ project had gone into 
actual operation before hearings on the applications had 
even begun. The rest was anticlimax. 

Hearings were held during March and April of 1960 
and an Examiner’s intermediate decision was handed down 
on September 8 of that year (R. 8512-32). On November 


7 Two were consolidated with Tezas Illinois in the denial-of- 
intervention appeal decided by this Court; Peoples Gulf Coast 
Natural Gas Pipeline Co., et al., Doc. Nos. G-19086, et al. and 
Coastal Transmission Corp. et al., Doc. Nos. G-18338, ct al. Others 
were Texaco Inc. ct al., Doc. Nos. C161-118, et al. and Cities Serv- 
ice Co., et al., Doe. Nos. G-16563, et al. 
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22, 1960, the Commission’s decision in Texaco Inc., et al. 
was issued (R. 8746-59). Therein the Commission rejected 
petitioners’ initial price contentions and granted uncondi- 
tioned permanent certificates to all of the producer- 
applicants, at the same prices—ie., up to 17¢ per Mcf— 
as they had been permitted to collect under their tempo- 
raries. On December 22, 1960, petitioner PSC applied for 
rehearing of the Commission’s Texaco Inc. decision (R. 
8816). On January 19, 1961, without substantively changing 
its November determination, the Commission granted the 
rehearing application (R. 8938). 

So matters stood, at least as far as petitioners were 
aware or informed, for the next three months. 


Il. The Emergence of ‘‘Skelly Oil Company, et al.’’ 


A. The Applications for Permanent Certificates. 


Meanwhile, unknown to petitioners, in the year that had 
elapsed since the last consolidation of dockets in the Texaco 
Inc., et al. proceeding, 36 additional producer applications 


relating to the same underlying project had been filed with 
the Commission. Many were by producers who were 
already parties to the proceeding as applicants in the previ- 
ously consolidated dockets. Like their predecessors, each 
applicant proposed to sell a small package of natural gas 
in District 4 to South Texas, for the latter’s resale to 
Transco in District 1. However, while the majority of the 
1959 producer applications had proposed initial prices 
below 14.6¢ and the highest initial price in the group had 
been 17¢ per Mef, the majority of the 1960 applications 
(22 of the 36) proposed initial prices above 14.6¢; 14 were 
above 15¢ and the high level mark for the group had 
ascended to 18¢ per Mef.® 


8 This (18¢) turned out to be the ‘‘guideline’’ initial price level 
respondent fixed sua sponte for District 4 on September 28, 1960 in 
its now famous Statement of General Policy No. 61-1 (24 FPC 818, 
18 CFR 2.56). Thereby, in effect, it announced to contracting pro- 
ducers that it would issue unconditional temporary certificates to 
them without hesitancy if their initial price request did not exceed 
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By order issued March 13, 1961, the Commission con- 
solidated these 36 later filed applications with the 51 previ- 
ously consolidated in Texaco Inc., et al. (as to which it 
had granted rehearing by its order of January 19, 1961) 
and set the case for consolidated hearing on May 15, 1961 
(BR. 9118-23). This would represent the initial hearing 
for some of the dockets, the second hearing for others, 
and, to complicate matters still further, certain amendments 
to the pipeline applications were to be considered at the 
same time. 

On April 3, 1961, in an attempt to minimize the impend- 
ing confusion as far as it was able, PSC addressed a letter 
to the Commission, which was served upon all parties, 
reiterating that it had not theretofore opposed uncondi- 
tional certification of producer sales at initial prices of 
14.6¢ or below and advising that it would not oppose such 
certification in the forthcoming hearing. Acting upon 
this cue, Transco moved the Commission to sever from 
the consolidated proceedings the 53 (out of a total of 
85) producer dockets involving sales at non-contested initial 
price levels and to issue certificates to those applicants in 
shortened proceedings under Section 1.32 of the Commis- 
sion’s Rules and Regulations (R. 9168-74). On May 11, 
1961 the motion was granted without opposition by peti- 
tioners (R. 9266-71). Among the dockets thereby severed 
and disposed of was Texaco Inc., Doe. No. G-18078, the 
former lead docket in the case. The proceeding was there- 
after referred to as Skelly Oil Company, et al., after the 
name of the applicant in the new lead docket. 
NN 


the stated guide, pending resolution in hearings on the concomitant 
permanent certificate application, or in area price proceedings, of 
the proper public convenience and necessity (‘‘in line’’) initial 
price for the sales. The 18¢ guideline price for District 4 was not 
modified until August 30, 1962 when, in conjunction with the issu- 
ance of the instant final order (Op. 362), the Fifth Amendment 
to Statement of General Policy No. 61-1 was promulgated. Thereby 
respondent reduced—as it had previously been prompted to do 
elsewhere—the stated initial price guide for District 4 from 18¢ 
to 16¢. See ftn. 11, infra. 
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If any party to the proceeding could have been unaware 
prior to this time that the sole real issue in the proceeding 
was that of the appropriate initial price level for the pro- 
ducer sales, it is clear that no such misapprehension could 
have existed after the elimination of the non-contested-price 
applications from the case at petitioners’ instigation. 
Thereafter, the second round of hearings before the Com- 
mission, which was to lead to the issuance of Opinion 362 
on August 30, 1962, began as scheduled on May 15, 1961. 


B. The Temporary Certificates. 


However, as had been the case a year earlier in the 
proceeding, the really significant events in the case, so far 
as the rights of petitioners were concerned, had occurred 
without their knowledge, not only before the inception of 
the second round of hearings on May 15, but even before 
notice had been issued on March 13 of the filing and consoli- 
dation of the 36 additional producer dockets. 

Like their predecessors in Texaco Inc., et al., each of 
the producers in Skelly had requested the issuance of a 
prehearing, ex parte temporary certificate, on the basis of 
the same kind of ‘‘emergency”’ allegations as those enu- 
merated at p. 9, supra. During the period in which these 
requests were made, some by producers who were already 
parties to the proceeding, the first round of hearings had 
been held, petitioners had become formal, rather than only 
potential opposing intervenors in the case, their initial price 
contentions had been clearly set forth in the public record 
compiled in the course of the first hearing, and the Commis- 
sion’s own second thoughts on the initial price issue had 
been evidenced by its grant of rehearing of its abortive 
permanent certification order of November 22, 1960. Never- 
theless, the ensuing requests for temporaries were unl- 
formly and routinely granted without notice to petitioners. 
Between March 1960 and March 1961, each of the applicants 
received a letter-order authorizing the commencement of its 
sale at the contract price, without any express initial price 
condition, except the ‘‘without prejudice” proviso quoted 
above. 
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C. The Issuance of Opinions and Orders 362 and 362A. 


The second round of hearings in the case was held 
during May and June 1961 and was followed, on January 
25, 1962, by another intermediate decision by a presiding 
examiner (R. 9474). This examiner, apparently attaching 
little importance to the Commission’s grant of rehearing of 
its own earlier decision in the case (of November 22, 1960), 
recommended unconditional permanent certification of all 
of the producer applications (with a single exception not 
here material) essentially (a) because the Commission had 
previously done so and (b) because the proposed initial 
prices were consistent with the Statement of General Policy 
(SGP) which still, at that date, countenanced 18¢ per Mef 
for District 4 sales. The examiner did, however, condition 
South Texas’ certificate on its making certain adjustments 
in its delivered price to Transco in the event its purchased 
gas (and other) costs should subsequently be reduced. 

The examiner’s producer-initial-price error was at least 
prospectively rectified by the Commission’s final decision of 
August 30, 1962. In Opinion 362, the Commission found 
that 15¢ per Mef was the maximum ‘‘in line’’ and properly 
certifiable initial price for the ‘‘proposed’’ producer sales. 
Although this determination was adverse to their 14.6¢ 
initial price contentions below, petitioners do not press their 
objections to this aspect of respondent’s determination in 
the instant appeal and have withdrawn their objections to 
15¢ initial price certifications issued by the Commission in 
subsequent analogous proceedings. Thus, the instant 
appeal, unlike the initial price appeals previously before 
this and other reviewing courts, does not arise because of 
respondent’s neglect or refusal to make a proper initial 
price determination. But cf. No. 17,627. Rather, it arises 
because of respondent’s refusal to apply the initial price 
determination it made to the necessary and logical point of 
its application—namely, the initiation of the sales. 

‘As we have shown above, the sales which were the 
subject of respondent’s August 30, 1962 initial price deter- 
mination had been in effect for periods ranging from 
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approximately 18 months to three years, or up to 15% of 
the entire life of the contracts, and up to 75% of the 
contractual initial price periods.® Nineteen of the sales had 
been in effect at prices of 16 to 18¢ per Mef. They 
had gone into effect at the applicant’s request, under ex 
parte procedures, without notice or hearing, at price levels 
known to be opposed by petitioners who were intervenors 
below. These price levels the Commission found to have 
been excessive. The temporary certificates included the 
‘‘without prejudice’’ reservations quoted above. And yet, 
having concluded ‘‘that the in line price was 15¢ per Mef ... 
and that certification of all prices above this rate are [sic] 
not in the public interest and would not serve the public 
convenience and necessity’? (R. 9741), respondent pro- 
ceeded, in Opinion 362, to authorize the applicant’s free 
and clear retention of those charges for the entire period 
during which they had been collected.° At the same time, 
the Commission’s order eliminated the refund condition 
properly attached to the South Texas certificate by the 
examiner. 

In Opinion 362, respondent’s no-producer-refund ruling 
appeared to be based on the theory that the Commission 
lacked power to include a refund requirement as a condition 
to its issuance of a permanent certificate, when the tem- 
porary certificate under which the applicant’s sale had 
begun did not include an express initial price refund con- 
dition. Petitioners’ applications for rehearing of Opinion 
362 were addressed to this basis for the ruling and demon- 
strated that respondent had ample authority to impose such 
a requirement in its issuance of the permanent certificate 
(RB. 9814-37, 9960-74). 


® Most of the contracts are for terms of 20 years and provide 
for step price escalation after the fourth or fifth year. 


20Jn fact, despite respondent’s prospective (only) price reduc- 
ing order of August 30, 1962, the producers were still collecting 
their contract prices as late as March 15, 1963 when this Court in 
Case No. 17,627 denied their motions for a stay of the Commission’s 
order. When—or if—the required reductions were made is 
unknown to petitioners. For this reason, we are also unable to 
compute the dollar amount of the refund obligation here involved. 
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In Opinion 362A, denying the applications for rehearing, 
respondent reaffirmed its no-refund ruling, but altered its 
position and predicated the determination upon the ground 
that a refund requirement ‘‘would not be equitable regard- 
less of any ultimate right we may have to order such 
refunds’’ (R. 100014). Both stated grounds for the determi- 
nation are, in petitioners’ view, erroneous.” 

With respect to the South Texas rate condition, the 
Commission modified its first order by providing a condition 
to the effect that South Texas would reduce its rates for 
the future, should its purchased gas cost subsequently be 
reduced as the result of any other proceeding involving 
District No. 4 then pending before the Commission (R. 
10015); but the Commission made no provision for any 
flow-through of refunds which might be ordered in such 
proceeding, presumably relying on its no-refund holding in 
the present case, which petitioners herein attack as erro- 
neous. The Commission also refused to condition South 


11 Concurrently with its issuance of Opinion 362 the Commission 


issued 2 related rulings which are referred to therein. Both are 
adverse to petitioners’ interests but neither appears to be presently 
appealable. The first was an amendment to the Statement of 
General Policy reducing the “<seceptable’’ certification price for 
District 4 sales from its former level of 18¢ to 16¢ per Mcf. The 
reasons for the selection of the latter figure, in the light of the 
Commission’s finding below that 15¢ represented the maximun 
‘Cin Jine’’ initial price for the area, are undisclosed. See fn. 8 supra. 

The second was an order severing from the proceeding below 4 
dockets involving producer sales contracts executed after the issu- 
ance of the original Statement of General Policy. These were set 
for still another hearing to determine the appropriate certification 
price for those sales. Because of respondent’s no-refund ruling 
in this case and because final determination in those dockets had 
been still further postponed, petitioners filed motions requesting 
the imposition of express refund conditions in the temporary 
certificates held by those applicants, at least as to prices thereafter 
collected which may prove, on final determination, to have been 
excessive. These motions were denied. Amerada Petroleum Corp., 
et al., Doc. Nos. CI62-1544, et al., Order Denying Motion to Impose 
Price Conditions in Temporary Certificates, issued February 5, 
1963. Similar motions in other proceedings, also prompted by 
respondent’s no-refund ruling in this case, have likewise been denied. 
Area Rate Proceeding, et al., Doc. Nos. AR 61-2 et al., Order 
Denying Motion to Impose Price Conditions in Temporary Cer- 
tificates, issued February 5, 1963. 
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Texas’ certificate to provide for a reflection of any reduction 
in its costs which might result from the resolution of a 
tax controversy currently pending in another proceeding 
before the Commission. 


Statute Involved. 


Section 7 of the Natural Gas Act provides, in pertinent 


part: 


“‘(¢) No natural-gas company or person which 
will be a natural-gas company upon completion of any 
proposed construction or extension shall engage in 
the transportation or sale of natural gas, subject 
to the jurisdiction of the Commission, or undertake 
the construction or extension of any facilities there- 
for, or acquire or operate any such facilities or exten- 
sions thereof, unless there is in force with respect 
to such natural-gas company a certificate of public 
convenience and necessity issued by the Commission 
authorizing such acts or operations: Provided, how- 
ever, That if any such natural-gas company or pred- 
ecessor in interest was bona fide engaged in trans- 
portation or sale of natural gas, subject to the 
jurisdiction of the Commission, on the effective date 
of this amendatory Act, over the route or routes or 
within the area for which application is made and has 
so operated since that time, the Commission shall 
issue such certificate without requiring further proof 
that public convenience and necessity will be served 
by such operation, and without further proceedings, if 
application for such certificate is made to the Com- 
mission within ninety days after the effective date 
of this amendatory Act. Pending the determination 
of any such application, the continuance of such 
operation shall be lawful. 

“In all other cases the Commission shall set the 
matter for hearing and shall give such reasonable 
notice of the hearing thereon to all interested persons 
as in its judgment may be necessary under rules and 
regulations to be prescribed by the Commission; 
and the application shall be decided in accordance 
with the procedure provided in subsection (e) of 
this section and such certificate shall be issued or 
denied accordingly: Provided, however, That the 
Commission may issue a temporary certificate in 
cases of emergency, to assure maintenance of ade- 
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quate service or to serve particular customers, with- 
out notice or hearing, pending the determination of 
an application for a certificate, and may by regula- 
tion exempt from the requirements of this section 
temporary acts or operations for which the issuance 
of a certificate will not be required in the public 
interest. 52 Stat. 825 (1938), as amended, 56 Stat. 
83 (1942); 15 U. S. C. §717£(c). 


“¢(e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certifi- 
cate shall be issued to any qualified applicant there- 
for, authorizing the whole or any part of the opera- 
tion, sale, service, construction, extension, or acquisi- 
tion covered by the application, if it is found that 
the applicant is able and willing properly to do the 
acts and to perform the service proposed and to 
conform to the provisions of the Act and the require- 
ments, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, oper- 
ation, construction, extension, or acquisition, to the 
extent authorized by the certificate, is or will be 
required by the present or future public convenience 
and necessity; otherwise such application shall be 
denied. The Commission shall have the power to 
attach to the issuance of the certificate and to the 
exercise of the rights granted thereunder such 
reasonable terms and conditions as the public con- 
venience and necessity may require.”’ 56 Stat. 84 
(1942) ; 15 U. S. C. §717£(e). 


Statement of Points Relied on by Petitioners. 


Having concluded ‘‘that the ‘in line’ price [for the sub- 
ject producer natural gas sales] was 15¢.. - and that 
certification of all prices above this rate are not in the 
public interest and would not serve the public convenience 
and necessity’’, respondent erred in sanctioning the appli- 
cants’ retention of amounts in excess of 15¢, and as high 
as 18¢ per Mef, which they had collected for periods as long 
as three years while the Commission was engaged in deter- 
mining the appropriate certification price. 
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1. An applicant’s obligation to refund charges in excess 
of those found to be required by the public convenience 
and necessity is an inherent and implicit requirement of 
a valid temporary certificate. 


2. The Commission’s power to require such refunds 
is supported (a) by the inherent nature of a valid tem- 
porary certificate; (b) by the conditioning authority con- 
ferred by Section 7(e) of the Natural Gas Act as to 
permanent certificates; and (c) by certain express provisos 
in the instant temporaries. 


3. The Commission’s duty to require such refunds 
as a condition of permanent certification is imposed by the 
Natural Gas Act, which charges the regulatory agency 
with the responsibility of safeguarding consumers against 
excessive price exactions and prohibits the agency from 
creating or condoning an exemption from regulation of 
producer prices for natural gas sales in interstate com- 
merce. 


4. The Commission’s refusal to require such refunds 
in the proceeding below was indefensible on legal or equi- 
table grounds. 


5. If, as respondent has held, the price provisions 
of the instant temporaries were immune from adjustment 
for the period of their duration, then those authorizations 
to enter the interstate market were void in their inception. 
As so construed, they were tantamount to permanent cer- 
tifications for limited terms and, as such, were invalidly 
issued. 


6. The permanent certificate issued to South Texas 
should have required, as a concomitant of the issuance of 
properly conditioned permanent producer certificates, flow- 
through of the necessary producer refunds. 
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Summary of Argument. 


It appears to be the Commission’s view that, if tem- 
porary certificates did not include the word ‘‘refund’’, the 
FPC either lacks the power or may decline, on equitable 
grounds, to exercise the power to require refunds of 
excessive charges collected by producers while the Com- 
mission was engaged in determining the appropriate initial 
price for the certification of their sales. 

Petitioners, on the other hand, contend that the Com- 
mission not only has the power but is under a duty to 
require refunds when it finds that the price collected by 
a producer, while a temporary certificate was outstanding, 
was in excess of the initial price for the sale required by 
the public convenience and necessity; that neither the 
Commission’s failure to include express refund language 
in the temporary certificates, nor its failure to accord 
affected consumer representatives the opportunity or 
apprise them of the necessity for direct appeal of the 
temporaries, nor any other “equities’’ in this case, justify 
the Commission’s refusal to discharge its obligation of 
safeguarding the consuming public against excessive price 
exactions; and that, therefore, the Commission’s refusal to 
require refunds and to direct the flow-through of refunds 
for the benefit of ultimate consumers was unlawful, arbi- 
trary and capricious. We believe that the Commission’s 
duty to require refunds is one imposed by the Natural 
Gas Act as a whole and its power derives from the con- 
ditioning authority as to permanent certificates conferred 
by Section 7(e) of the statute and from the inherent nature 
of temporary certificates issued under Section 7(c). 

We submit thet temporary producer certificates issued 
by the Commission carry with them an inherent and non- 
abrogable requirement that the prices to be charged there- 
under either conform with, or remain subject to adjust- 
ment to conform with, the public convenience and necessity 
initial price determination to be made by the Commission 
on the related applications for permanent certificates ; any 
temporary certificate which did not have that effect would 
be tantamount to a permanent certificate of limited term 
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(from the date of initial gas deliveries to the date of the 
public interest initial price determination) and, as such, 
would violate the provisions of the Natural Gas Act and the 
holdings of reviewing Courts and would for those reasons 
be void. Accordingly, we assert that the temporaries 
issued by respondent to the producer applicants in 1959 
and 1960 did not, because they could not, possess the 
attribute belatedly ascribed to them by the orders of 
August and December, 1962. They did not, because they 
could not, confer upon the charges to be collected there- 
under prospective immunity from the application of the 
statutory public convenience and necessity standard. They 
did not, because they could not, lay a foundation for 
respondent subsequently to deprive the consuming public 
of the full, complete, permanent and effective coverage of 
the Natural Gas Act which the Supreme Court has held it 
is entitled to receive at respondent’s hands. 

Finally, if the Commission does have discretion to cre- 
ate a gap in the consumer protective coverage of the Natural 
Gas Act by abrogating or disavowing refund obligations in 


temporary certificates—an assumption petitioners consider 
wholly invalid—it may not do so where consumer represent- 
atives did not have a timely opportunity to seek judicial 
restoration of their statutory rights. Its disavowal of that 
obligation in the present case after deliberately depriving 
petitioners of that opportunity was an abuse of discretion. 


ARGUMENT. 


I The Far-Reaching Impact of Respondent’s No-Refund 

Buling. 

Before setting forth petitioners’ arguments in support 
of the instant petitions, we think it appropriate to apprise 
the Court that the overwhelming importance of the issue 
presented by this case is barely suggested by the facts of 
the proceeding below. That proceeding involved only 19 
sales which were temporarily certificated at prices 1 to 3¢ 
above the maximum initial price level found by respondent 
to be required by the public convenience and necessity. The 
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temporaries were outstanding for periods up to three years 
at the most. But the Commission has issued, and there are 
now outstanding, hundreds of other producer temporaries 
which are identical, in their omission of the word ‘‘refund’’, 
with those involved in this case. Many of these temporaries 
have already been in effect for well over three years and 
no hearing has yet been scheduled for the determination of 
the appropriate initial price level for their permanent certi- 
fication.2 Under these certificates many producers have 
been collecting, are now collecting and for the indefinite 
future will continue to collect prices more than 3¢ above 
the maximum initial price level which already has been 
found by the Commission, in other certificate proceedings, 
to be required by the public convenience and necessity for 
similar sales in the same area. Except for the few issued 
most recently, these temporaries are beyond the time limita- 
tions for direct appeal. Moreover, the method of the Com- 
mission’s issuance of temporary certificates, and the pro- 
hibitive burden of running down and instituting separate 
appeals with respect to each, if they could be discovered in 
time, would make the remedy of direct appeal impractical 
even if it were technically available. Thus, if respondent’s 
no-refund ruling should be sustained in this case, it will 


12 On December 31. 1962 the Commission belatedly set for consol- 
jdated hearing more than three hundred certificate applications in 
southern Louisiana, many involving sales which have been in effect 
under unconditioned temporaries since 1954. Union Texas Petro- 
leum Corp. et al., Doc. Nos. G-13221, et al. At this date the hearing 
has not yet begun. No similar action has yet been taken with respect 
to outstanding temporary certificates in any other district, including 
the district involved in this case. See Tenneco Oil Co. et al., Doe. 
Nos. CI63-334 et al., order of December 28, 1962 and particularly 
the dissenting statement of Commissioner Ross. 

However, according to its Brief (pp. 37-38) to the Supreme 

Court in State of Wisconsin et al. v. FPC, 1962 Term, Nos. 72, 73 
and 74 pending (on writs of certiorari to this Court in Ibid., 
U.S. App. D. C. , 303 F. 2d 380 (1961)), the Commission’s 
files showed that 2,880 temporary certificates had been issued from 
September 30, 1960 to June 30, 1962 alone. Of these only 684 
included price conditions ( unspecified) and only 31 had been super- 
seded by permanent certificates by the date of the filing of the 
brief (October, 1962). 
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mean not only that all excessive charges heretofore paid 
to producers under temporary certificates are irretrievably. 
lost, but that all such charges to be paid in the future and 
until the conclusion of the related permanent certificate 
proceedings—whenever that may be—will be paid without 
hope of recovery. Consumers will have no remedy for past 
price exploitation and, what is worse, now have no way of 
curtailing or protecting themselves against continued and 
future price exploitation of the same kind. See fn. 11 supra, 
p. 18. By the same token, producers will ‘‘be enriched by 
procedural delays’’, a result which is forbidden by the Act, 
as the Commission itself has acknowledged. Continental 
Oil Co., (Catco-on-remand) Op. 351, 27 FPC 96, 100. 


I. The Natural Gas Act requires respondent to condition 
the issuance of a permanent certificate on the refund 
by producers of the excess above the price required by 
the public convenience and necessity, collected by them 
during the period in which respondent was determin- 
ing such price. 


A. The Natural Gas Act does not permit the creation 
of a gap in the Commission’s regulatory jurisdic- 
tion over producer prices. 

In Catco,* the first and leading producer initial price 
case, the Commission argued, in effect, that though it had 
been required by Phillips’* to assume regulatory jurisdic- 
tion over producer prices, it should not be required to 
exercise that jurisdiction over initial prices in producer 
certificate proceedings under Section 7 of the Natural Gas 
Act. Rather, it urged, it should be permitted to defer its 
producer price regulatory responsibilities to rate proceed- 
ings under Section 5. The Supreme Court, noting that Sec- 
tion 5 proceedings were ‘‘nigh interminable’’ and afforded 
prospective rate relief only, rejected the Commission’s 
thesis on the ground that it would too long deprive con- 
sumers of the protection from excessive producer charges 
to which they were entitled under the statute. It empha- 


18 See footnote 2, supra. 
314 Phillips Petroleum Co. v. Wisconsin, 347 U. 8. 672 (1954). 
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sized that ‘‘The act was so framed as to afford consumers 
acomplete, permanent and effective bond of protection from 
excessive rates and charges’’ and ‘‘[T]he overriding intent 
of the Congress [was] to give full protective coverage to the 
consumer as to price... .’? 360 U. S. at pp. 388-389, 
emphasis supplied. As this Court has pointed out, these 
objectives cannot be realized by relying upon the price 
emerging from producer-pipeline negotiations. Atlantic 
R’f’?gCo.v.FPC, U.S. App. DC. 5 F. 2d 

(No. 17,166, slip opinion, March 21, 1963, p. 5 fn. 11). 

Yet by disavowing the refund obligation inherent in its 
original temporary certificates and by according consumers 
prospective price relief only in its issuance of permanent 
certificates, the Commission’s decision in this case would 
achieve the very result prohibited by the Supreme Court 
in Catco2® There the Commission unsuccessfully sought 
to defer its producer price regulatory responsibilities from 
the permanent certificate proceeding to a subsequent rate 
proceeding. Here, if the decision below is sustained, the 
Commission will have succeeded in deferring those responsi- 
bilities from the inception of the sale under a temporary 
certificate to a subsequent permanent certificate proceeding. 
Because the time lapse between the issuance of a temporary 
and the conclusion of the related permanent certificate pro- 
ceeding, like the time lapse between a permanent certificate 
proceeding and the conclusion of a subsequent rate case, 
is also ‘‘nigh interminable’’, the resulting dollar effect on 
the ultimate consumer will be very little different than if the 
Commission’s contentions had been affirmed in Catco in the 
first place. And the Supreme Court’s characterization of 
the scope of the consumer protective coverage afforded by 
the Natural Gas Act will prove, in practice, to be nothing 
more than a hortatory lecture. 

This result, petitioners submit, cannot be sustained. 
Respondent cannot achieve indirectly what it is forbidden to 


15 Although the Commission purports to comply with Catco in 
its method of determining the ‘‘in line”’ initial price for the sales, 
and thereby conveys a superficial appearance of deference to the 
Supreme Court’s opinion, its refusal to apply that initial price to 
the inception of the sales deprives the determination of most of its 
substantive significance. 
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do directly. See Socony Mobil Oil Co. v. Brooklyn Union 
Gas Co., 299 F. 2d 692, 695 (5th Cir., 1962) cert. den. 371, 
U. S. 887 (1962). Hither the Commission was required to 
direct the payment of refunds in its issuance of permanent 
certificates or the temporary certificates it granted in 1959 
and 1960 were void, since (as construed by respondent in 
1962), they conferred upon the producer prices a wholly 
unjustified exemption from regulation for some 3 years. 


B. Express refund conditions are not required to 
create an obligation for the refund of excessive 
charges collected under temporary certificates. 
The obligation is inherent. 

As a general rule, Section 7 of the Natural Gas Act 
forbids the issuance of certificates of public convenience 
and necessity without notice and hearing. In ‘‘cases of 
emergency’’, however, an exception is made and temporary 
certificates may be issued without either. The absence of 
notice effectively precludes immediate appeal from the tem- 
porary certificate by anyone except those having actual 
knowledge of its issuance—the grantor, the grantee and its 
immediate purchaser. The absence of hearing ordinarily 
precludes the imposition of a condition in the temporary 
reducing the contract price to the initial price level required 
by the public convenience and necessity—the ascertaining 
and determining of that level usually being the major 
purpose of the ensuing hearing.** Therefore, unless tem- 
porary certificates necessarily create an obligation for 
the refund of charges collected thereunder which prove 
to be in excess of the initial price required by public con- 
venience and necessity, their issuance would confer upon 
those charges an exemption from regulation which the 


16 Tf the Commission has previously made an ‘‘in line’’ initial 
price determination for similar sales in the same area, its determi- 
nation in the prior hearing would be available as a reliable guide 
to the appropriate conditioning level for subsequently issued tem- 
poraries. Here, however, the Commission had never made an ‘‘in 
line’’ initial price determination for Texas Railroad District 4 
prior to the one made in the proceeding below. When it did, the 
determination demonstrated the excessiveness—total unreliability— 
of the original SGP level fixed for this District as a ‘‘guide’’ for 
this or any other purpose. 
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Supreme Court has held may not be granted to producer 
prices for sales of natural gas in interstate commerce and 
the temporaries would therefore be void. 

Respondent does not contradict the Supreme Court by 
affirmatively suggesting that charges sought to be collected 
by producers under temporary certificates should be 
accorded a prior guaranty of immunity or exemption from 
regulation even though they subsequently prove to have 
been excessive. In fact, it has elsewhere—in respect to 
producer sales in no way different from those involved in 
this proceeding—plainly disavowed such a belief either by 
reducing the price proposed by the applicant or by 
expressly including the word ‘‘refund’’ in the temporary, 
and by successfully defending such conditions against 
attack by the grantee.” Texaco Inc. v. FPC, 290 F. 2d 149 
(5th Cir., 1961) and American Liberty Oil Co. v. FPC, 301 
F. 24 15 (5th Cir., 1961)."* 

Rather, respondent appears to take the position that the 
exemption from regulation achieved by the producers in 
this case was simply the inexorable result of its own failure 


to include express refund language in the temporaries. It 
distinguishes Catco-on-remand, supra, p. 25, where refunds 
were ordered despite an identical absence of refund lan- 


17 Manifestly, the Commission’s construction of these varying 
temporary certificate conditions will yield the most wildly incon- 
sistent and irreconcilable results as far as the producers’ price 
obligations are concerned, although there are no substantive differ- 
ences between the underlying sales. 

28 Although other kinds of conditions have been struck down 
by the Courts as inappropriate, the only other case involving an 
initial price refund condition of the type here in issue was Sunray 
Mid-Continent Oil Co. v. FPC, 270 F. 2d 404 (10th Cir., 1959). 
There the Court reversed the Commission’s ultimate disposition of 
a temporary application in which it tendered the authorization upon 
condition that the applicant guarantee in advance to refund charges 
in excess of those ultimately to be found proper for the sale. Upon 
an immediate appeal therefrom by the grantee, the Court held this 
to be a denial of the applicant’s ‘‘right to have the Commission act 
upon its application with such certainty as to allow the exercise of 
choice upon Sunray’s part.’’ This holding, as another Court sub- 
sequently implied (Texaco Inc. v. FPC, supra, 290 F. 2d 149, 156) 
and we believe, unduly circumscribed the Commission’s preroga- 
tives in this respect. In any event, the point here involved was not 
there raised. 
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guage in the initial certificates, on the ground that those 
initial certificates had been reversed on appeal. 

This thesis, petitioners submit, is invalid on several 
counts. First, it disregards the fact that here, unlike 
Catco, consumer representatives were deprived of an oppor- 
tunity to institute immediate appeal from the initial cer- 
tificates, because they were denied notice of their issuance.” 
Second, it overlooks the fact that here, unlike Catco, even 
if consumers had been accorded notice of the issuance of 
the temporaries, they would not have been put on notice 
or given any reason to suppose that they were aggrieved 
by the omission of express refund language. The tem- 
poraries included the ‘‘without prejudice’’ proviso quoted 
above; they did not purport to exempt the price aspect, as 
distinguished from other aspects of the activities permitted 
by the temporary, from liability to ‘‘such final disposition 
... as the record may require;’’ and they conveyed no other 
warning or indication that the omission of express refund 
conditions was intended to guaranty the price tentatively 
authorized to be collected by the producer against liability 
to adjustment to conform with the initial price for the sale 
found to be required by the public convenience and neces- 
sity. This intent or effect of the temporary certificates 
was revealed to petitioners only on August 30, 1962. 

Prior to that time the Commission had found no diffi- 
culty in requiring producers to refund charges they had 
collected under similarly unconditioned (expressly) tem- 
porary or permanent certificates, when those charges were 
determined to have been excessive in original or remanded 
hearings. Continental Oil Co., (Catco-on-remand, supra, 
p. 25) ; Socony Mobil Oil Co., 27 FPC 347; Texaco-Seaboard 
Inc., 27 FPC 15. In fact, in support of such a requirement, 
the Commission has said: 


19The fallacy of respondent’s immediate-appeal-from-the-tem- 
porary argument is particularly well illustrated by the Tenneco 
story, recounted at footnote 3, supra. Under this theory, petitioners 
would not only have to have intuitive knowledge of the issuance 
of ex parte certificates but also intuitive knowledge of ex parte 
‘‘recissions’’ of refund conditions, in order to know when to appeal. 


30 


“With respect to the unconditioned temporary 
certificate issued to Atlantic in Docket No. G-15374, 
the refund provision is likewise applicable. The tem- 
porary certificate gave no unalterable right to the 
proposed price. Under Section 7(c) the Commis- 
sion may issue a temporary cerificate in case of emer- 
gency pending the determination of an application 
for a certificate. This appears to contemplate a 
continuous course of adjustment until the time that 
a final order determines the conditions under which 
a permanent certificate shall be issued.’? Continental 
Oil Co., (Catco-on-remand, op. cit.) 27 FPC at p. 
110. 

Nor had the Commission found any difficulty in requiring 
producers to pay interest on moneys collected under express 
refund conditions which contained, however, no express 
interest-payment provision. And in the latter case, its 
requirement has been judicially sustained on the ground 
that ‘‘any other holding would . . . validate a retention 
of funds by the producer in a manner that would amount 
to unjust enrichment’’. Texaco Inc. v. FPC, op. cit, 290 
F. 2d at p. 157. 

But fundamentally, respondent’s thesis is invalid 
because it misconceives the nature of ‘‘temporary’’ cer- 
tification. A temporary certificate, unlike a permanent 
certificate of public convenience and necessity, is issued 
without notice and before hearing. It is designed to meet 
a ‘“‘case of emergency’’, and by definition is issued hastily 
and without adequate time for the Commission or affected 
parties to investigate or to determine whether the acts 
proposed to be done by the applicant, or any of them, are 
required by public convenience and necessity in whole, in 
part, or at all. All of these matters—including price— 
are left for determination in the subsequent hearing upon 
the application for a permanent certificate and all of them, 
petitioners submit, except those that are physically irre- 
versible or unalterable, necessarily are subject to adjust- 
ment at that time to conform with what the public con- 
venience and necessity has been shown to require in the 
premises. See the Commission’s own statement of the 
principle, quoted above and see Algonquin Gas Trans- 
mission Co. v. FPC, 201 F. 2d 334 (1st Cir., 1953). 
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In that way, and only in that way, can the transaction be 
restored to the footing it would have occupied had it gone 
into effect in the normal course after hearing. In that 
way, and only in that way, can the applicants be assured 
of obtaining the maximum rights, but no more than the 
maximum rights, to which they would have been entitled 
had they not solicited and been awarded the extraordinary 
privilege of a prehearing authorization to introduce their 
gas into the interstate market. In that way, and only in 
that way, can the consumer be assured that he will not 
be irremediably prejudiced by his exclusion from the ex 
parte proceeding in which the temporary was granted and 
by the haste and absence of prior investigation that attended 
its issuance. 

If the acts authorized by the temporary certificate, 
including the price authorized to be collected thereunder, 
were not, necessarily and without any express condition to 
that effect, subject to adjustment to conform with the 
requirements of public convenience and necessity, then the 
designation of such a certificate as ‘‘temporary’’ would be 
a misnomer. Though of limited duration, the authoriza- 
tion would have the principal attribute of a permanent 
certificate—that of being subject to prospective modifi- 
cation only.” This is an attribute respondent cannot confer 
on a temporary certificate by mere omission to use 
‘‘refund’’ language therein. This is an attribute which may 
be conferred only on a certificate issued upon notice, after 
hearing and, insofar as price is concerned, in compliance 
with the Supreme Court’s ‘‘in line’’ initial price directive. 
None of these prerequisites pertained to the certificates 
issued to the applicants below. Therefore, if the ‘‘tempo- 
rary’’ certificates issued here were, in fact, permanent as 


20Tssuance of permanent certificates of limited duration was 
once thought by respondent to be beyond its province. Of this 
misapprehension it was early disabused. Sunray Mid-Continent 
Ou Co. v. FPC, 239 F. 2d 97 (10th Cir., 1956), rev’d on other 
grounds 353 U. S. 944 (1957). Respondent may (on compliance with 
the statutory notice, hearing and other requirements), but seldom 
does issue them; generally, however, it cannot be compelled to do 
so. Sunray Oil Co. v. FPC, 364 U. S. 187 (1960). 
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to price for up to three years, they were in violation of the 
statute and the Supreme Court’s ruling and hence were 
void in their inception. As such they cannot be relied 
upon to support the unjust enrichment of the applicants. 


C. If an express condition were necessary to create 
a refund obligation in a temporary certificate, the 
“without prejudice” proviso was adequate to do 
so in this case. 

Each of the producer temporaries issued by respondent 
in 1959 and 1960 included the ‘‘without prejudice” proviso 
quoted at pp. 5-6, supra. According to the decision 
below, respondent considers this proviso insufficiently spe- 
cific to have apprised the applicants of ‘‘the risk they took 
if they accepted the temporary certificates.’ (B. 10014). 

The ‘‘risk’? referred to is the prospect that the appli- 
cants would not be permitted to retain, but would be 
obliged to refund, that portion of the price charged under 
the temporary which proved to be in excess of the initial 
price required by the public convenience and necessity and 
which was, therefore, in excess of the price they should 
have been allowed to collect in the first place. In other 
words, the risk was not one of losing anything to which the 
applicants were legally entitled under the Natural Gas 
Act, but only the risk of losing a windfall. This risk, 
petitioners believe, is inherent in the grant of a temporary 
certificate. But even if it were not, petitioners respectfully 
submit that the ‘‘without prejudice’? proviso was surely 
sufficient to put the applicants on notice that it was a risk 
they assumed, when they sought and were successful in 
obtaining, ex parte, prehearing, temporary certificates at 
price levels they knew had been and would be vigorously 


21 Had petitioners appealed directly from respondent’s issu- 
ance of temporary certificates in 1959 and 1960, as respondent 
advised in 1962 they should have done, they undoubtedly would 
been met with the assertion by respondent that they were not 
aggrieved by the temporaries because this proviso was entirely 
adequate to assure the preservation of their rights and protection 
of their interests. 
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contested by consumer representatives in the proceeding 
below. . 

We ask the Court to find this proviso sufficient to put the 
applicants on notice of the ‘“‘risk’’ of a refund liability, 
not only because its language appears perfectly adequate 
for that purpose, but because there was no other conceivable 
reason for the inclusion of the proviso in the certificate. It 
certainly was not necessary to preserve the Commission’s 
authority to change the producer prices or other aspects of 
the sales prospectively, for even the applicants could not 
deny that that right required no express reservation by 
the regulatory agency. Therefore, if the proviso is to be 
accorded any meaning whatever, we request that it be given 
the meaning it must have been intended to convey and the 
meaning it could not have failed to convey to the applicants 
who received it. 


D. The Commission erred im concluding that equit- 
able considerations justified its no-refund ruling. 

In Opinion 362, the Commission concluded that the lack 
of express refund language in the temporary certificates 
and the absence of appeal by petitioners from the issuance 
thereof deprived it of a ‘‘basis’’? (apparently meaning 
“‘power’’) for ordering refunds of excessive charges col- 
lected by the producers. In Opinion 362A the Commission 
held that these same factors would impel it to withhold 
refunds on ‘‘equitable”’ grounds, even if it had the power 
to order them. In prior sections of this Argument, peti- 
tioners have set forth their reasons for believing that the 
Commission not only had the power but was under a duty 
to require refunds. We now come to our reasons for urging 
that even if the Commission were not under an affirmative 
duty in this regard, it erred in concluding that a no-refund 
ruling was defensible on equitable grounds. 

It would be one thing if the refund issue affected only 
the rights and interests of the Commission and the pro- 
ducers, and the Commission found that i was equitably 
estopped from asserting a claim against the producers 
that it had not explicitly reserved in its earlier temporary 
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certificates. But that is not this case. The right to refunds 
is not asserted for the benefit of the Commission, but in 
behalf of ultimate gas consumers represented here by peti- 
tioners. They were not parties to nor on notice of the 
transaction in which the temporaries were issued. There- 
fore, we submit, their rights could not have been foreclosed, 
as a matter of law or as a matter of equity, by the Commis- 
sion’s omission to include express refund language at that 
time. Nor could their rights be impaired, legally or equit- 
ably, by their failure to appeal from the temporary certi- 
ficate orders to which they were not parties and of which 
they had no knowledge or notice. 

Moreover, while petitioners had no knowledge of the 
temporary certificate transactions and no knowledge of the 
prices the producers were authorized to collect thereunder, 
the producers, on the other hand, were well aware of peti- 
tioners’ initial price contentions at the time they solicited 
and accepted those certificates. Those contentions had been 
spread on the public record wherever petitioners had an 
opportunity to assert them—in other proceedings before the 
Commission, in the earlier Texaco Inc., et al. phase of this 
proceeding and in the Tezas Illinois appeal then pending 
before this Court. Those contentions comprised, in fact, one 
of the most widely publicized issues then and still rampant 
in the natural gas industry, an issue which was in litigation 
between petitioners and the producers in Texaco Inc. at the 
very time some of the same producers sought temporary 
certificates for their Skelly sales. Under these circum- 
stances, petitioners submit, it is a gross distortion for the 
Commission to describe the situation as one in which the 
producers ‘‘undertook service thereby binding themselves 
to deliver gas until relieved by us under a certificate that 
did not require nor suggest a refund”? (R. 10014). Much 
more to the point, as far as the balance of equities is con- 
cerned, is the fact that the producers, as a means of dealing 
with their own economic exigencies, affirmatively sought 
and accepted the extraordinary privilege of authorization to 
introduce their gas supplies into the interstate market, 
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before hearing and without an adjudication as to the public 
convenience and necessity of their price proposals, at a 
time when they knew those price proposals had been and 
would be bitterly contested by petitioners who were vitally 
affected by, but excluded from participation in and denied 
knowledge of the entire ex parte, temporary certificate 
transaction. 

In our view, these factors alone are more than sufficient 
to establish the error of respondent’s decision on equitable 
grounds. But the most important equitable consideration 
in this case is one that did not even receive mention in the 
Commission’s opinions below. It is that the withholding of 
refund relief deprives the consumer of his statutory right 
to pay no more for gas than the initial price required by the 
public convenience and necessity, while it confers on the 
producer a completely unjustified windfall. Conversely, 
enforcement of the refund obligation would deprive the pro- 
ducer of nothing to which he was lawfully entitled. It would 
require restitution only of that portion of his charge which 
the Commission itself has found to be out of line, excessive 
and not in the public interest, i.e., an amount he should not 
have been permitted to collect in the first place. To char- 
acterize a requirement of this kind as ‘‘inequitable’’ is to 
pervert every concept of equity with which petitioners are 
familiar. 


Il The Commission Erred in Failing to Condition the 
Grant of a Permanent Certificate to South Texas 
Natural Gas Gathering Company Upon the Flow- 
Through of Necessary Producer Refunds. 


In its opinions Nos. 362 and 362A the Commission 
issued a certificate of public convenience and necessity 
to South Texas, conditioned upon a ‘‘flow-through’’ to its 
customer Transco of future savings in its cost of purchased 
gas, which will result from the prospective reduction of 
producer prices in this and other District No. 4 producer 
certificate proceedings. However, because of its no-refund 
ruling as to the producers, the Commission refused to 
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include a related condition in the South Texas certificate 
providing for flow-through of such refunds. Of course, 
if South Texas is never to receive refunds from producers 
in either of these proceedings, petitioners have no basis 
for asking the pipeline to ‘‘pass along”’ what it does not 
have. But if this Court reverses the Commission’s ruling 
on refunds, as a concommitant its order should also reverse 
the refusal to insert a refund condition in South Texas’ 
certificate. Any other result would obviously render the 
ruling on refunds an empty action so far as protection 
of the consumer, who bears the ultimate burden of pay- 
ment, is concerned. 

Finally, since this Court’s reversal of the Commission’s 
ruling on refunds would govern the handling of that issue 
in subsequent proceedings, the Commission’s instant 
attempt to foreclose the flow-through issue with respect 
to South Texas in this proceeding was premature and there- 
fore erroneous. 


Conclusion. 


Respondent’s orders of August 30 and December 18, 
1962 hereix complained of, should be remanded to the 
Commission with instructions to include therein appropriate 
provisions (1) requiring affected producer-applicants to 
refund to the buyer (South Texas), with interest, all 
charges collected by them from the inception of their sales 
in excess of 15¢ per Mecf and (2) requiring the buyer to 
transmit to its purchaser (Transco) all moneys received 
by it pursuant to the foregoing producer refund require- 
ment or any similar requirement.” 


22 Refunds received by Transco are automatically passed on 
to its customers under the provisions of the pipeline company’s 
tariff. They are, in turn, distributed to or invested for the bene- 
fit of ultimate consumers by intrastate distribution companies, 
such as petitioners in No. 17628, under the supervision of State or 
local public service commissions, such as petitioner in No. 17582. 
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Natural Gas Act, 
Section 7 
Section 7(e) --- 
Section 4(e) ---- 
Section 5(a) 


REPLY BRIEF FOR PETITIONERS 


Petitioners’ Summary of Respondent’s and the 
Intervenor-Respondents’ Arguments. 


The Federal Power Commission’s no-refund ruling in 
the orders here under review was based on two grounds. 
As noted previously (Pet. Br. p. 33), in Opinion 362 the 
Commission’s refusal to require producer-applicants in the 
proceeding below to refund charges they had collected in 
excess of the appropriate certification level for their sales, 
rested on the theory that the Commission lacked power to 
do so (a) because of its own omission to include the term 
‘“‘refund’’ in its 1959 and 1960 issuance of temporary cer- 
tificates and (b) because of the absence of an immediate 
appeal from this omission by consumer representatives. 
In Opinion 362A—its decision on rehearing—the Commis- 
sion held that, even if it had the power to order refunds, 
the same two factors would impel it to withhold that relief 
on ‘‘equitable’’ grounds. 

In its brief to this Court, however, the Commission has 
completely abandoned the lack-of-power thesis underlying 
its no-refund ruling in Opinion 362. The ruling is here 
defended solely on the ground that ‘‘the Commission rea- 
sonably concluded that it would not be equitable to order 
producers to make refunds under temporary authorizations 
which contained no express refund conditions’? (FPC Br. 
p. 28 et seq). 

Moreover, even in its ‘‘equitable’’ argument, the Com- 
mission has now abandoned reliance on the second factor— 
ie., the absence of an immediate appeal from the tempo- 
raries—that was asserted to have prompted its no-refund 
ruling in both Opinions 362 and 362A. In fact, the Com- 
mission now ‘‘agree[s] with the Seaboard Interests that 
they could not have been expected to challenge the absence 
of refund conditions or to obtain review of the temporaries 
at the time they were issued’’ (FPC Br., p. 31-32; emphasis 
in original). 
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The intervenor-respondents, however, have adopted 
poth of the arguments now discarded by the Commission. 
They insist that petitioners are barred by the fact that they 
did not institute immediate appeal from the ex parte tem- 
poraries of which they had no notice or knowledge,’ and 
contend that, in any event, the Commission lacked power to 
include a refund requirement as a condition to its issuance 
of permanent certificates to them. In addition, they too 
defend the Commission’s no-refund ruling, and their own 
resulting unjust enrichment, as ‘‘equitable’’. 


The Commission’s Duty to Require Refunds. 


We have set forth the foregoing summary of respond- 
ent’s and the intervenor-respondents’ brief arguments 
because we consider it significant that nowhere in their 
defense of the Commission’s ruling have these parties met, 
or even attempted to meet the petitioners’ principal con- 
tention in the case. The petitioners did, of course, endeavor 
to establish that the Commission erred in its former belief 
that it lacked power to require producer refunds and also 
that it erred in resting its refusal to direct such refunds on 
“equitable” grounds. But, as the Court is aware, the major 
thrust of the instant appeals, of petitioners’ applications 
for rehearing below, of their petitions for review and of their 
initial joint brief herem, was that the Commission is 
required to direct refunds as a condition of its issuance of 
permanent certificates, when it finds that the charges 
collected by producers during the period in which it was 
engaged in making the initial price determination called 
for by Section 7 of the Natural Gas Act, were in excess of 
the maximum initial price required by the public conven- 
jence and necessity for the commencement of their sales in 
interstate commerce. 

1 The intervenor-respondents profess to find jt difficult to understand 
why petitioners did not learn of the issuance of their temporary cer- 
tificates from the Commission’s alphabetical temporary certificate book 


(Int. Br., pp. 6-7). The explanation is simple. The book was not in 
existence in 1959 when the issuances of the temporaries began. 
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For the reasons set forth at pages 27-32 of our initial 
joint brief, we submit that the producer refund obligation 
was implicit and inherent in the temporary certificates 
issued to them in 1959 and 1960. For the reasons set forth 
at pages 25-27 of our initial joint brief, we submit that the 
Commission’s duty to enforce that obligation by appro- 
priately conditioning its issuance of permanent certificates 
was implicit and inherent in the Natural Gas Act as that 
statute has been interpreted by this and other reviewing 
courts. 

The Supreme Court has held that the Natural Gas Act 
‘twas so framed as to afford consumers a complete, per- 
manent and effective bond of protection from excessive 
rates and charges.’’ Atlantic R’f’g Co. v. Pub. Serv. 
Comm’n (Catco), 360 U. 8. 378, 388 (1959). This Court 
has held that, under the Act, consumers ‘‘must be protected 
from the time the gas first enters the interstate market.’’ 
Atlantic R’f’g Co. v. F. P. C., U.S. App. D. C. ; 
316 F. 2d 677, 679 (1963). Manifestly, these holdings cannot 
be translated into reality if, for periods up to three years 
or more after the gas has entered the interstate market, pro- 
ducers may not only collect but be permitted to retain 
charges which have proven to be excessive, out of line and 
not in the public interest. The respondents have in no way 
attempted to explain, justify or reconcile the patent incon- 
sistency between the Natural Gas Act’s purpose and 
producer retention of such excessive charges. The respond- 
ent is simply silent on the subject. The intervenor- 
respondents would apparently dispose of the matter by 
suggesting that further Congressional action would be 
necessary to achieve the full consumer protective coverage 
that this Court and the Supreme Court have held the statute 
already affords in its present, existing form (Int. Br. pp. 
22, 23). 


The Commission’s Power to Require Refunds. 


If, as petitioners believe, the Commission was required 
to order the refund of excessive charges collected by pro- 
ducers while their temporary certificates were outstand- 
ing, then we think it is axiomatic that the Commission 
possessed sufficient power to discharge that obligation. 
The source of that power was in the temporary certificate 
itself, the very validity of which depended upon an inherent 
producer-refund obligation and, most obviously, in the 
conditioning authority as to permanent certificates explic- 
itly included in Section 7(e) of the Natural Gas Act. 

The intervenor-respondents, however, having side- 
stepped petitioners’ contention that the Commission was 
required to direct the refund of their excessive collections, 
counter with the assertion that, notwithstanding the explicit 
conditioning authority of Section 7(e), the Commission had 
no power to direct them to restore any part of such exces- 
sive collections, as a condition to its issuance of permanent 
certificates. They support this contention by reference to 
(1) the Commission’s lack of power to award reparations 
(the so-called “fled rate’? doctrine) and (2) the Tenth 
Cirenit’s Sunray decision? Petitioners submit that the 
doctrine is not here apposite and that the cited decision is 
not here determinative. 


A. The Filed Rate Doctrine. 


Petitioners would like to make it clear at the outset that 
their argument in no way disputes the proposition that the 
Commission has no power to order refunds or to award 
reparations in respect to charges collected under permanent 
certificates of public convenience and necessity that have 
become final and are no longer subject to judicial review. 
Indeed, it was the very fact that refund relief was not 
available to consumers after permanent certificates had 
become final that gave principal impetus to the filing of 


i RS eiuid Mid-Continent Oil Co. v. F. P. C., 270 F. 2d 404 (10th Cir., 
959). 
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the Catco appeal. It was the same factor, among others, 
that prompted the Supreme Court to hold in that case that 
‘ta most careful scrutiny and responsible reaction to initial 
price proposals of producers’? was required in certificate 
proceedings. 378 U. S. 391. Moreover, we would add that 
not only does the Commission lack power to order refunds 
of charges collected under permanent certificates, but it 
ordinarily lacks such power with respect to any rates that 
bear the imprimatur of final Commission action, approval 
or authorization. These would include, for example, a rate 
fixed after a proceeding under Section 4(e) or 5(a) of the 
statute or a rate increase permitted to become effective 
without suspension on 30 days’ notice to the public in 
accordance with Section 4(d). Such rates are known in 
industry parlance as ‘‘clean rates,’’ as distinguished from 
other rates which are also on file, also in effect, and also 
the only ‘‘legal’’ rate for the period in which they are 
charged, but which are tentative only and subject to further 
Commission action before acquiring finality. In the latter 
category, we submit, are the rates collected by producers 
while temporary certificates are outstanding. 

It appears to be the intervenor-respondents’ position, 
on the other hand, that charges collected under temporary 
certificates, pending the Commission’s determination of the 
initial price required by the public convenience and neces- 
sity for commencement of the underlying sales, have such a 
degree of finality and Commission approval as to be immune 
to the requirement that they be adjusted to conform with 
the initial price ultimately determined to satisfy the stat- 
utory standard. In short, the intervenor-respondents assert 
that, so far as liability for refunds are concerned, charges 
collected under temporary certificates have precisely the 
same status as permanently certificated or any other finally 
approved rates. However, not one of the numerous cases 
cited in Section I of the intervenor-respondents’ brief is 
authority for any such proposition. Petitioners submit that 
the proposition itself is demonstrably untenable. 

First, as we have noted before, if the intervenor- 
respondents were correct in contending that the Commis- 


6 


sion Jacked power to require refunds of excessive charges 
collected by producers while temporary certificates were 
outstanding, then such so-called “temporary’’ certificates 
would constitute, in reality, limited-term permanent cer- 
tificates. The jntervenor-respondents do not deny this 
result. They simply assert that it is a result permissible 
under the Natural Gas Act (Int. Br., pp. 12, 22-23). But 
theirs is a question-begging argument. If refund-proof, 
so-called ‘‘temporaries’’ are really permanents, as peti- 
tioners contend and the intervenor-respondents do not 
deny, they cannot, by masquerading under the semantic 
disguise, escape the notice and hearing requirements 
imposed by the statute for the issuance of permanent cer- 
tificates. Nowhere does this statute evidence a Con- 
gressional intent to permit rates which may go into effect 
without notice to the public, hearing or adjudication, to 
become binding on that public without recourse. No sec- 
tion of the statute authorizes such a procedure. No such 
authorization may be read into Section 7 by arbitrarily 
obliterating the essential and inherent differences between 


temporary and permanent certification. 

Further, the rate at which a producer sale is begun 
under a temporary certificate, unlike the rate at which a 
permanent certificate is issued, bears no stamp of final 
Commission approval or authorization? On the contrary, 
a temporary certificate invariably provides: 


<““This acceptance for filing shall not be construed 
as constituting approval of any rate, charge, classifi- 
cation, or any rule, regulation or practice affecting 
such rate or service contained in the rate filing; nor 
shall such acceptance be deemed as recognition of 
any claimed contractual right or obligation associ- 
ated therewith; and such acceptance is without preju- 
dice to any findings or any other findings or orders 
which have been or may hereafter be made by the 
Commission in any proceeding now pending or here- 
after instituted by or against your company.’’ (Op. 
362A, p. 7; R. 10014.) 


———— 

$It has sufficient finality in some respects to support immediate 
appeal by the grantee. Having been issued without notice and on an 
ex parte basis, however, it has no such finalty as to other parties, as 
the Commission itself now recognizes (FPC Br., pp- 31-32). 
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In contrast, a permanent certificate provides that the price 
indicated therein is the initial priee for the sale found by 
the Commission to be required by the public convenience 
and necessity. 

It is apparent, therefore, that the status of a temporarily 
certificated rate is simply that of a rate tentatively accepted 
for filing—the filing of some rate being a necessary for- 
mality to permit a jurisdictional gas sale to begin without 
giving rise to a penalty for violation of the law. However, 
the decision as to the proper rate (i.e., the ‘‘in line’”’ or 
public convenience and necessity initial price) at which the 
sale should have begun is a matter for determination in 
the ensuing, statutorily mandated hearing. In the case of 
producer sales, it is usually the only matter for determi- 
nation, and therefore the only point of holding that hearing. 

Thus, filed rates under temporary certificates cannot be 
compared with permanently certificated prices or other 
final rates no longer subject to court review which, as every 
one agrees and the cases cited in the intervenor-respond- 
ents’ brief confirm, ordinarily are not subject to refund or 
reparation orders. Rather, filed rates under temporary 
certificates are analogous, in this respect, to certain rates 
filed with the Commission by producers after the issuance 
of the Phillips decision on June 7, 1954. These filings were 
accepted by the Commission subject to the same reserva- 
tions as those contained in the above-quoted provision of 
temporary certificates. Some of the 1954 filed rates were 
based upon State minimum price orders that subsequently 
were found to have been invalid. In like manner, the filed 
rates under the instant temporary certificates subsequently 
were found to have been excessive, out of line and not in the 
public interest. In the minimum-price-order refund cases 
the courts were unanimous in holding that, once it had been 
established that the rates actually filed were higher than 
those that properly should have been filed, the Commis- 
sion’s ministerial acceptance of the rate schedules for filing 
conferred upon the charges collected thereunder no immu- 


4 Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672. 
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nity whatever against liability for refunds. Pan American 
Petro. Corp. v- Kansas-Nebraska Nat. Gas Co., 297 F. 2d 
561, 563 (8th Cir., 1962), cert. denied 370 U. S. 937 (1962) ; 
Cities Service Gas Co. v. FPC, 255 F. 2d 860 (10th Cir., 
1958), cert. denied sub. nom. Magnolia Petroleum Co. v. 
Cities Service Gas Co., 358 U. S. 887 (1958) ; Natural Gas 
Pipeline Co. v. FPC, 253 F. 2d 3, 7-8 (3rd Cir., 1958), cert. 
denied sub. nom. Dorchester Corp. v. Natural Gas Pipeline 
Co., 357 U. S. 927 (1958) ; Natural Gas Pipeline Co. of 
America v. Harrington, 246 F. 2d 915 (5th Cir., 1957), cert. 
denied 356 U. S. 957 (1958) ; and Cuties Service Gas Co. v. 
Columbian Fuel Corp., 52 Del. 262, 155 A. 2d 879 (Del. 
Superior Court, 1959). Petitioners submit that producer 
filed rates under temporary certificates are subject to pre- 
cisely the same liability, once it has been established, as it 
was in the proceeding below, that they were in excess of 
the initial price required by public convenience and neces- 
sity, and therefore in excess of the rate that properly should 
have been filed, for commencement of the underlying sales 
in interstate commerce. 


B. The Sunray Decision 


Like the Commission,* the Fifth® and Seventh’ Circuits, 
the petitioners have some difficulty in comprehending the 
rationale of the Tenth Circuit’s reversal of the FPC’s 
inclusion, in the temporary certificate there under review, 
of a bonding requirement for assuring refunds. While we 
agree that a certificate applicant is entitled ‘‘to have the 
Commission act upon its application with such certainty as 
to allow the exercise of choice upon [the applicant’s] part’’ 
(270 F. 2d at pp. 409-10) as to whether or not to commit his 
gas to a jurisdictional sale, we believe that the maximum 
“eertainty’’ to which an applicant is entitled, upon seeking 
the extraordinary privilege of an ex parte, prehearing, 
pre-adjudication sale authorization, is the ‘‘certainty’’ con- 


3 FPC Br., p. 30. 
6 Texaco Inc. V. FPC, 290 F. 2d 149, 156 (5th Cir., 1961). 
1? Pure Oil Co. V. PFC, 292 F. 2d 350, 353-4 (7th Cir., 1961). 
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ferred by the Natural Gas Act itself—namely, the assurance 
that, to the extent permitted by his contract, he will be 
permitted to collect and to retain the initial price found to be 
required by the public convenience and necessity for his 
sale. If the applicant disagrees with the Commission’s 
determination of that price, he is free to pursue his right 
to judicial review, as the intervenor-respondents herein 
have done in the two appeals (Nos. 17,627 and 17,859) con- 
solidated with the instant cases. If the applicant requires 
greater certainty as to his initial price than that before 
committing his gas to a jurisdictional sale, he must, in our 
view, await permanent certification rather than request the 
extraordinary privilege of an ex parte, pre-adjudication, 
temporary authorization. In other words, we do not 
believe that a temporary certificate applicant is entitled to 
_ the ‘‘certainty’’ of a prior guaranty that he will be permit- 
ted to retain his contract charges even though they prove 
to give him a windfall. What is more, we do not believe 
the Commission could lawfully give him that assurance or 
certainty in its issuance of a temporary certificate, any 
more than it could lawfully authorize him to collect a wind- 
fall price in its issuance of a permanent certificate. 

However, as we have noted (Pet. Br. p. 28 fn. 18), the 
Sunray court did not have before it the issue involved here, 
which concerns the producer’s refund obligation after 
(rather than before) the Commission’s determination that 
the price collected by him under the temporary was exces- 
sive. Nor was the issue before the Court in Sunray 
presented by representatives of consumers who asserted 
a different and independent interest and position from that 
of the Commission and who are the real parties in interest 
in the subject. Accordingly, we believe the Sunray deci- 
sion does not govern this case and should not be considered 
determinative. 
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The Equities. 


The petitioners maintain that the producer refund 
requirement in this case is one derived from the Natural 
Gas Act itself and one which may not be varied on the basis 
of the ‘‘equities’? or other non-statatory considerations. 
However, to the extent that the equities may be pertinent, 
we submit that they confirm the impropriety of respond- 
ent’s no-refund ruling. At the outset we ask the Court to 
note that the equitable arguments advanced in the briefs 
of the respondent and the intervenor-respondents are 
entirely new to the case and bear no similarity to the ‘‘equi- 
table’? grounds relied upon the Commission in either Opin- 
ion 362 or 362A. Although we do not consider it necessary 
to rely on this point, we do think it appropriate to point 
out that neither the Commission nor any one jn its support 
may justify its determination on review upon grounds 
which were not asserted in its opinions below. Securities 
Comm’n v. Chenery Corp., 318 U. S. 80, 87-88 (1943). 

Having conceded that immediate judicial review of the 
temporary certificates was not available to petitioners, 
respondent’s brief advances the new theory that this 
impediment ‘‘does not excuse the failure of the Seaboard 
Interests”? to have filed a motion for modification of the 
temporaries by the addition of an explicit refund condi- 
tion at some later date (FPC Br., p. 32). Although this 
theory has not been adopted by the intervenor-respondents, 
they do join with the Commission in another curious argu- 
ment based on alleged infirmities in petitioners’ exceptions 
to the intermediate decision of the Examiner. Petitioners’ 
exceptions to that decision objected to the Examiner’s 
recommendation that permanent certificates be issued at 
jnitial prices up to 18¢ per Mcf. As we understand the 
respondents’ present argument, they assert that these 
objections were not sufficient. In their view, apparently, 
petitioners also should have complained, specifically and 
separately, of the Examiner’s neglect to recommend that 
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refunds be ordered of charges in excess of 15¢ per Mef. 
Because this complaint was not expressed, in so many 
words, the Court is asked to conclude that, although peti- 
tioners may have preserved their objections to the Exam- 
iner’s initial price determination as such, they waived their 
right to object to the producer’s retention of the disputed. 
charges (FPC Br., p. 31, Int. Br., pp. 31-33). To the latter 
argument we can only reply that the exceptions filed by 
petitioners to the Examiner’s determination were the only 
objections germane and responsive to the decision issued; 
that the additional exception now demanded by respond- 
ents would not only have been superfluous but downright 
fatuous in the context of that decision; that the absence 
thereof could not conceivably have been construed by 
anyone as a waiver of anything; and that, in any event, 
the Commission’s no-refund ruling was a decision on the 
merits and was not based upon the alleged omission of 
petitioners to have raised the issue in their exceptions. 
The ‘inexcusable failure’’ of petitioners to have filed 
a motion for modification of the temporaries is attributable 
to the facts that (a) such a gesture would have been futile 
and (b) such a gesture was unnecessary. Although the 
Commission has, as in the Tenneco docket in this pro- 
ceeding (Pet. Br., p. 5, fn. 3) and the case cited at page 30, 
fn. 21, of the FPC Brief, granted ex parte motions or acted 
on its own motion to delete refund conditions in producer 
temporaries, we know of no instance in which it has ever 
granted a motion to add a refund condition to a temporary 
certificate originally issued without one, even in cases 
where the arguments in favor of such action would seem 
to have been all but conclusive and irrebuttable. For 
example, as noted on page 18, fn. 11, of the petitioners’ 
initial joint brief, by an order issued concurrently with 
Opinion 362, the Commission severed and set for further 
hearing four of the producer certificate dockets originally 
consolidated in the proceeding below. Subsequently, it 
joined those four dockets with 32 other producer cer- 
tificate proceedings involving similar sales—i. e., sales from 
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Texas Railroad District 4 under contemporaneously exe- 
cuted contracts, which are and for some time have been 
in effect under temporary certificates at prices in excess 
of the 15¢ level found to be appropriate for permanent 
certification of identical sales in this proceeding. Because 
of the Commission’s no-refund ruling in this case and 
because final determination in those analogous proceedings 
was to be still further postponed (in fact, at this date, 
nearly one year later, the intermediate decision of the Pre- 
siding Examiner is awaited), petitioners filed in that case 
exactly the kind of motion respondent contends should have 
been filed in this one. That is, petitioners there requested 
the addition of explicit refund conditions to the temporary 
certificates held by the producers, at least as to prices there- 
after collected which might and, on the basis of the initial 
price determination in this proceeding, undoubtedly would 
be found to be excessive upon the conclusion of that pro- 
ceeding. The motion was denied. In denying, the Com- 
mission said ‘‘Petitioners’ proposal in other words comes 
down to little more than an argument that we should uni- 
laterally impose a new refund commitment upon the pro- 
ducers. This we will not do.”’ Amerada Petroleum Corp., 
et al., Docket Nos. C162-1544, et al., Order Denying Motion 
to Impose Price Conditions in Temporary Certificates, 
issued February 5, 1963.° 

Tf the Commission was unwilling to grant a motion for 
the addition of explicit refund conditions in temporary certi- 
ficates after it had made its 15¢ initial price determination 
in this proceeding, its response to such a motion before 


found that 
Mcf, but held that, as 
the Commission’s no-re 

8 And in southern Louisiana proceedings, the Commission has been 
denying such requests, by motion or application, for years. See, ¢. J+» 
Samedan Oil Corp., 26 FP. C. 941 (1961) ; J. Ra: MacDermott and Co., 
et al., Doc. No. C163-301, et al., Order Denying Rehearing, issued Decem- 
ber 31, 1962, review pending; PSC v. FPC, CADC No. 17673 (see FPC 
Br., p. 34, fn 24A) ; and Area Rate Proceeding, et al., Doc. Nos. AR 61-2, 
et al, Order Denying Motion to Impose Price Condition in Ten.porary 


Certificates, issued February 5, 1963. 
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that determination had been reached, and during a period 
in which it was prepared to grant permanent certificates 
at prices up to 17 or 18¢ per Mef (R. 8746-59), had it not 
been deterred from so doing, can readily be surmised. 
Significantly, the respondent’s brief does not even suggest 
that such a motion, if filed, would have had a ghost of a 
chance of favorable Commission action. It simply insists, 
for unexplained reasons, that the obvious exercise in futil- 
ity should have been undertaken. 

But, as the Court is aware, it is petitioners’ position 
that the producer refund obligation is implicit and inherent 
in a valid temporary certificate, that it arises upon the 
issuance of such a certificate and the initiation of deliveries 
thereunder and that it is not dependent upon the grant or 
denial of subsequent motions to express or to delete the 
expression of that obligation in the temporary certificate 
document itself. As the respondent itself recognizes (FPC 
Br., p. 30, fn. 21), the petitioners have consistently main- 
tained the foregoing position in regard to the nature of 
the producer refund obligation and, prior to the issuance 
of Opinion 362, the validity of that position had never been 
contradicted or even questioned by the Commission. On 
the contrary, its own pronouncements on the subject, such 
as the holding quoted at page 30 of our initial joint brief, 
appeared to confirm our view. Similarly, in another analo- 
gous proceeding, the Commission had held that: ‘The 
‘refund condition’ in our temporary authorization is not 
self-executing; it expressly asserts the power we would 
have in any event upon conclusion of this remanded pro- 
ceeding.’’ Socony Mobil Oil Co., Inc., 26 F. P. C. 532, 533, 
fn. 1 (1961; emphasis supplied). 

Accordingly, we respectfully venture to suggest that 
the only ‘‘afterthought’’ (FPC Br. p. 31, Int. Br. p. 33) in 
this case is not petitioners’ position on the refund issue, 
but the claim of respondent and the intervenor-respondents 
that they were not ‘‘alerted’’ to the fact that petitioners 
maintained this position. Petitioners had been participants 
in this proceeding since 1959. Their principal area of 
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interest was and always had been in the producer initial 
price issue. If anyone labored under the misapprehension 
that this interest was purely academic, and had no practical 
implications as far as producer initial prices for the first 
three years of the sales were concerned, nothing said or 
left unsaid by petitioners was responsible for that unwar- 
ranted misconception. Moreover, the intervenor-respond- 
ents do not really claim that they misunderstood petitioners’ 
position on the refund issue. They simply assert that they 
disagreed with it; that their business decisions were made, 
or might have been made, in the expectation or on the 
assumption that it would not prevail; and that it is therefore 
‘‘equitable’’ that these expectations or assumptions should 
not be disappointed (Int. Br. pp. 26-29). 

For all of their discussion of the ‘‘equities’’, however, 
the respondent and intervenor-respondents have still 
omitted mention of the principal equitable consideration 
in this case—viz., that the Commission’s instant and related 
rulings would confer a windfall upon the producers and 
deprive the consumers of the price protection to which they 
are entitled under the Natural Gas Act. This result, we 
again submit, cannot be defended as equitable. 


Conclusion. 


For the foregoing reasons and the reasons stated in 
petitioners’ initial joint brief, dated May 17, 1963, these 
eases should be disposed of as requested therein. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of the respondent, the questions are: 


1. Whether the Federal Power Commission had a rea- 
sonable basis in the record for granting the permanent 
certificates of public convenience and necessity issued here 
upon condition that no initial price in excess of 15 cents 
per Mcef be collected. 


2. Whether an indefinite condition to an independent 
producer’s certificate of public convenience and necessity 
issued under the Natural Gas Act which can affect the 
grantee of the certificate, who has commenced service under 
temporary authorization, only some time in the future is 
presently reviewable. 


3. Whether the Commission had a reasonable basis in the 
record for concluding that it would not be equitable to 
require a producer to make refunds for a period when it 
was serving under a temporary authorization which con- 


tained no express refund condition. 


4. Whether an amendment to a Commission statement of 
general policy issued ex parte, without notice or hearing, is 
reviewable under Section 19(b) of the Natural Gas Act. 


INDEX 


Counterstatement of the questions presented 


Counterstatement of the case 


J. There was no legal error in the determination by 
the Commission that the proper “in-line”’ price in 
the instant case was 15 cents per Mcf 


A. The “‘in-line” price at the date of the contracts 
was properly found to be 15 cents 


B. Prado’s reliance on the Commission’s State- 
ment of General Policy No. 61-1 is misplaced 


. The Commission was not required to consider cost 
and financial requirements evidence in determin- 
ing whether producers’ contract prices were con- 
sistent with the public convenience and necessity 


. Producers’ objections to the condition relating to 
take-or-pay provisions are not presently review- 


. The Commission reasonably concluded that it 
would not be equitable to order producers to make 
refunds under temporary authorizations which 
contained no express refund conditions 


. Continental’s attempt to review the Commission’s 
Fifth Amendment to its Statement of General Pol- 
icy No. 61-1 should be dismissed 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Petitioners are seeking review under Section 19(b) of 
the Natural Gas Act* of a Commission order issued on 
August 30, 1962 (R. 9723-9760, 28 FPC 401) ina consoli- 
dated proceeding under Section 7 of that Act on applica- 
tions for certificates of public convenience and necessity for 
sales by various independent producers to South Texas 
Natural Gas Gathering Company and the subsequent sales 
by that company to Transcontinental Gas Pipe Line Cor- 
poration. Continental Oil Company and Sunray D X 
Oil Company (in No. 17627) and Prado Oil and Gas 
Company (in No. 17859) challenge the Commission’s de- 
cision to condition their permanent certificates (1) by 
requiring an initial price of 15¢ per Mef, instead of 
the 16-cent contract price, and (2) with respect to the 
take-or-pay clauses in their contracts. Continental and 
Sunray also complain of the amendment of the policy 
statement area price for Texas District No. 4 which 
the Commission announced August 30, 1962 (28 FPC 441), 
concurrently with the certificate order under review. In 
Nos. 17582 and 17628, the Public Service Commission of 
New York, The United Gas Improvement Company and 
Long Island Lighting Company, who were intervenors 
below, contend that the Commission erred in not requiring 
the various producers to refund the differences between the 
contract prices collected for gas sold under temporary 
authorizations and the 15¢ initial price condition imposed 
by the Commission. 


1Natural Gas Act, June 21, 1938, ¢. 556, 52 Stat. 821-833, ns amended, 15 
U.S.C, 717-717w. For the convenience of the Court pamphlet copies of the Act 
will be lodged with the Clerk. 

Most of the petitioners also rely on Section 10 of the Administrative Proce- 
dure Act, 5 U.S.C. 1009. However, it is well settled by the decisions of this 
Court and other Courts of Appeals that Section 10 of the Administrative Proce- 
dure Act does not of itself confer the right of review upon any Court and does 
not expand or change the jurisdiction conferred by Section 19(b) of the 
Natural Gas Act. Wisconsin v. F.P.C., 110 AppDC 260, 292 FP. 2d 753; Amerada 
Petroleum Corp. Vv. F.P.C., 231 F. 24 461, 465 (CA10) ; Magnolia Petroleum Co. 
v. F.P.C., 236 F. 2d 785, 783 (CAS), certiorari denied, 352 U.S. 968. See also 
F-P.C. v. Colorado Interstate Gas Co., 348 U.S. 492, 499-500. 
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The certificate applications——The proceedings below 
were initiated by the filing of 51 related applications for 
certificates of public convenience and necessity between 
May 1959 and January 1960. The applicants were Trans- 
continental Gas Pipeline Corporation, South Texas Natural 
Gas Gathering Corporation, and numerous producers of 
natural gas in Texas Railroad District No. 4, which is 
located in the southern tip of Texas. All these applications, 
only some of which are still involved in the Commission 
orders here in question, related to an integrated project. 
The producers proposed to sell gas to South Texas at prices 
ranging from 9 to 17 cents per Mcf; South Texas, a pipeline 
company engaged predominantly in the transportation of 
gas from the fields for relatively short distances for resale 
to long-distance transmission pipelines, proposed to sell 
this gas to Transco for the purpose of augmenting the lat- 
ter’s overall system gas supply. By contract of February 
17, 1959, Transco agreed to purchase for the first year of 
operation of the project at least 50,000 Mef of gas per day 
from South Texas, with the right to take up to 70,000 Mef 
per day. On the first and second anniversaries of the first 
delivery the daily contract minimum and maximum quan- 
tities were to be increased each year by an additional 50,000 
and 70,000 Mef per day (R. 9729, 9731, 28 FPC 404, 405). 

Of the producer contracts underlying the first phase of 
the project, 7.e., the deliveries of from 50,000 to 70,000 Mef 
per day by South Texas, 44 called for initial prices of 15 
cents per Mef (the price found to be ‘‘in-line’’) or less— 
including 39 at prices of 14.6 cents or less (R. 1496, 9269- 
9270). Five were at initial prices in excess of 15 cents 
(R. 1497, 1498). 

The Commission gave public notice of most of these appli- 
cations on November 19, 1959 (R. 7935).?, The notice was 
published in the Federal Register on November 26, 1959, 
24 Fed. Reg. 9519. This notice consolidated these related 
applications, provided for intervention and set the matters 


* A number of additional producer applications involved in the first phase of 
the project were noticed and consolidated with the first group of applications 
on February 19, 1960 (B, 8124). 
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for hearing on January 19, 1960. The New York Public 
Service Commission filed a notice of intervention on De- 
cember 7, 1959 (R. 7948). Petitions to intervene were filed 
by the United Gas Improvement Company, Long Island 
Lighting Company and the Philadelphia Electric Company 
on December 9, 21, and 14, respectively (R. 7952-57, 8016-27, 
7987-98A). 

After a hearing on these consolidated applications, the 
Commission on November 22, 1960 (R. 8746-8759, 24 FPC 
979), found that the prices proposed by the producer appli- 
eants, ranging from 9 to 17 cents per Mef, were “in-line”. 
The Commission also held, however, that it was unable to 
determine whether the price spreads as proposed by South 
Texas and another company between the cost of the gas 
purchased from producers and of their resale prices were 
consistent with the public convenience and necessity and, 
in order to protect the consumers, required the certificates 
issued to those companies to be conditioned so as to require 
that two years after the start of deliveries on December 12, 
1959, they file cost of service studies acceptable to the Com- 


mission, accompanied by revised rate schedules, if neces- 


sary- 

Upon application for rehearing filed by the New York 
Commission (R. 8816-8831), which argued that the prices 
used by the Commission were not comparable or were in- 
volved in litigation, the Commission granted rehearing on 
January 19, 1961 (R. 8938-8939). New York’s rehearing 
application did not challenge the condition relating to South 
Texas’ rates and made no request for a provision to pass 
through any refunds for the interim in the event the pro- 
ducers rates were reduced on rehearing. 

After the grant of rehearing, the Commission by order 
of March 13, 1961, consolidated the 51 applications as to 
which rehearing had been granted with South Texas’ appli- 
cation to amend its original application so as to permit it 
to increase its deliveries to Transco to the 100,000-140,000 
Mef per day range and 39 additional producer applications 
relating to the amended project (R. 9118-9123). As to the 
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new applications, this order was also the first public notice 
of the filing of these applications. Only fourteen of the 
new producer applications were at initial prices in excess 
of 15 cents (R. 1497-1498). The consolidation order set the 
hearing for May 15, 1961. On May 11, 1961, the Commis- 
sion severed out from the consolidated proceedings and 
granted, without objection from any party, 52 producer 
applications at initial prices of 14.5 cents or less (R. 9266- 
9271). 

The temporary authorizations.—Service by South Texas 
started under temporary certificates, issued without notice 
or hearing as contemplated by Section 7(c) of the Act; 
deliveries of gas under the first phase of the project have 
been made since December 12, 1959, and second phase deliv- 
eries have been made since February 14, 1961. (R. 9730, 28 
FPC 404). Most of the producer sales for which permanent 
certificates were issued here also commenced under tem- 
porary authorizations.? None of the temporaries under 
which service commenced contained any express refund 
condition. As New York and the Eastern distributors point 
out (Br. pp. 4-5, 15), the various temporary authorizations, 
issued to the producers pursuant to Section 7(c) of the Act 
and Section 157.28 of the Commission’s regulations under 
the Natural Gas Act, 18 C.F.R. 157.28, were granted by the 
Commission, without notice or hearing, and before applica- 
tions for the certificate of public convenience and neces- 
sity had been published. 

The Order Under Review.—After hearings in May and 
June 1961 and an examiner’s decision on January 25, 1962 
(R. 9474-9503, 28 FPC 424), the Commission issued its final 
order on August 30, 1962. As will be discussed fully in the 
argument, infra, pp. 12-19, the Commission, after thorough 
discussion of the evidence and applicable legal criteria 
found that 15 cents per Mcf was the “in-line” price for the 
area in which all the sales in this case were made, at least 


*Tenneco (FPC Docket No. G-18765) had not commenced deliveries prior to 
issuance of the order under review. Skelly Oil Company and Glen A. Martin, 
the applicants in FPC Dockets Nos, G-18638 and G-18639, did not commence 
service until after they had accepted the permanent certificates issued on No- 
vember 22, 1960, the order as to which rehearing was granted (R. 4929, 4976). 
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for the period prior to September 28, 1960, the date on 
which the Statement of General Policy No. 61-1 was issued. 
This meant that 15 contracts here involved had been exe- 
cuted at out-of-line prices. The Commission also held that 
certain evidence as to cost and financial requirements which 
had been introduced by Texaco and Continental was not 
relevant to support the proposed prices in this case. Ac- 
cordingly, it ordered that all the sales with initial prices in 
excess of 15 cents, including all reimbursements and 
charges, under contracts executed prior to September 28, 
1960, would be conditioned to prohibit the collection of an 
initial price in excess of that amount from the date of the 
order until such prices might be lawfully changed. R. 
9732-9742, 9754, 28 FPC 406-412, 420.* 

Pointing out that pending the hearing and decision on 
their permanent certificate applications the producers af- 
fected by this price condition had been operating under 
temporary certificates containing no price conditions, and 
that those temporary certificates had never been challenged, 
the Commission concluded that there was ‘‘no basis for 
ordering refunds * * *”’ (R. 9742, 28 FPC at 413). On 
rehearing, the Commission explained that the ‘‘essence’’ of 
its conclusion in this respect was (R. 10013-10014) : 

* © * that it would be inequitable to require the pro- 
ducers to make refunds where they were issued tem- 
porary certificates in general language without specific 

rovision for refunds. * * * They undertook service 
thereby binding themselves to deliver until relieved by 


us under a certificate that did not require nor suggest 

a refund. * * * 

* * ° * * * ° ° * 
A refund has been required when the permanently 

certificated rate is less than the temporary one, but in 

such a case specific language advising the parties of 


the risk they took if they accepted the temporary cer- 


«This condition did not prevent the affected producers from filing increased 
rates up to the contract price immediately after the conditioned rate became 
effective. Indeed, Prado made an increased filing to 16.7 cents with respect to 
one of the rate schedules here involved. The effective date of this changed rate 
hag been suspended by order of March 29, 1963, until September 15, 1963. 
(F.P.C. Docket No. RI 63-393). 


tificate has uniformly been used. Since in the present 
proceeding there is no such provision in the temporary 
certificates, to proceed now and order the producers to 
make refunds would not be equitable regardless of any 
ultimate right we may have to order such refunds. 

In addition to the initial price condition, the Commission 
also conditioned each of the producer certificates with re- 
spect to the take-or-pay provisions in their contracts. While 
the staff in its brief had requested that contracts be limited 
to a maximum take-or-pay requirement of 80 percent of the 
contract quantity and the producers had not sought to 
introduce evidence in support of the 100 percent require- 
ment in fact included in the contracts, the Commission left 
the question open. It did this on the ground that the prob- 
lem was one which affects the industry generally and is 
already the subject of a Proposed Rule-Making proceeding. 
The producer certificates were accordingly issued subject 
to the condition that the take-or-pay requirement in each 
producer contract would be subject to the provisions of the 
Commission’s final order in the rule-making proceeding, as 
of the effective date of that order (R. 9743-9744, 9754, 28 
FPC 413, 421). On rehearing, the Commission modified the 
condition by providing that in no event would the pro- 
ducers, on the basis of that order, be required to file take- 
or-pay provisions for less than 80 percent of the annual 
contract quantities (R. 10010, 10016). 

As stated, supra, p. 5, the Commission found that 15 
cents was the ‘‘in-line’’ price only up to September 28, 1960. 
It concluded that, since none of the evidence was directed 
to the effect that the issuance on that date of the Policy 
Statement with respect to guideline prices including an 18- 
cent price for initial sales in the Texas area here involved 
might have had on the line with respect to subsequently 
executed contracts, the four certificate applications before 
it that were based on such post-Policy Statement contracts 
should be severed out for later determination and consoli- 
dated for hearing with other similar producer applications 
then pending (R. 9741-9742, 28 FPC 412). On rehearing, 
the Commission modified the conditions relating to South 
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Texas, providing that South Texas would be required to 
adjust its rates to reflect any decrease in purchased gas 
costs effected by those severed out proceedings. But no 
provision was included to require refunds be flowed-through 
by South Texas (R. 10015, 10016). 

The opinion on rehearing, which denied the various appli- 
cations for rebearing of the present petitioners and others 
except as noted, was issued on December 18, 1962 (R. 
10008-10018). 

Finally, concurrently with the issuance of the order in 
the certificate proceeding, the Commission, sua sponte and 
ex parte, amended its Statement of General Policy No. 
61-1, 28 FPC 441, as it relates to the guideline ceiling price 
for Texas Railroad District No. 4 by reducing that guideline 
price, effective August 30, 1962, from 18¢ to 16¢ per Mef. 

The petitions for review followed. 


SUMMARY OF ARGUMENT 


L. A. In this proceeding which resulted in the issuance of 
permanent certificates for twenty-eight sales of natural gas 
under contracts executed during the three year period from 
November 1958 through October 1, 1960, the Commission 
found that any initial price agreed to during that period in 
excess of 15 cents was “ont-of-line.”? Accordingly, it con- 
ditioned the fifteen excessively priced sales, including the 
four made by producer petitioners, to that initial price. The 
record shows that this determination was well founded. 

In determining the ‘‘in-line”’ price, the Commission com- 
pared the prices of the sales for which permanent certifi- 
cates were sought here with a substantial number of sales 
made during the same three-year period. This study showed 
that while seventy-six sales had been permanently certifi- 
cated during that time at prices ranging from 14 to 18 cents, 
almost all of those above 15 cents were subject to litigation. 
Moreover, the record shows that substantial volumes were 
sold at prices of 15 cents and below. In reaching its conclu- 
sion that 15 cents was the “in-line”? price, the Commission, 
following the teachings of Catco (Atlantic Refining Co. v. 
Public Service Commission of New York, 360 U.S. 378) and 


9 


the subsequent court of appeals cases, properly regarded as 
suspect permanently certificated sales in litigation and sales 
for which only temporary authorizations had been issued. 

There is no basis for producer petitioners’ claim that the 
Commission erred in not finding a higher “in-line’’ price 
because in 1956 it had certificated twenty-eight sales to 
Coastal Transmission Corporation at prices ranging from 
16 to 17 cents per Mef. For, as the Commission found, the 
record makes it clear that these prices had not in fact estab- 
lished a new line since substantial volumes of gas were then 
and later sold from the same area at lower prices. This 
shows, of course, the validity of the Commission view that 
the ‘‘line’’ must be judged by comparison with sales made 
at about the same time as the one at issue for sales made in 
earlier years can have importance for an in-line determina- 
tion only if such sales have an impact on the market in later 
years. Moreover, while the earlier sales were not in litiga- 
tion, comparable sales were; hence those earlier sales were 
also necessarily regarded as suspect under the controlling 
court cases and could not be relied upon absent a showing 
by the producers that they were not subject to the same 
infirmities as the sales in the pending proceedings. This 
burden the producers failed completely to meet. 


B. Prado’s objection that the Commission’s ‘‘in-line’’ 
determination improperly disregarded the Statement of 
General Policy No. 61-1, 24 FPC 818, in which the Commis- 
sion announced area price ceilings is also without any basis. 
First, Prado’s contracts here involved were executed prior 
to issuance of the Policy Statement. In any event, the 
Commission was obviously correct in finding that the area 
ceilings announced by that Statement, without notice or 
any proceeding, could not automatically provide legal sanc- 
tion for the prices there announced and can serve only as 
guidelines. Prado’s related argument that the Commission 
improperly determined the ‘‘in-line’’ prices for its sales 
as of the date the contracts were executed has recently been 
rejected by this Court in Atlantic Refining Co. v. F.P.C., 4 
— AppDC —, 316 F. 2d 677. 


10 


Il. The Commission was also correct in holding that it 
was not required to consider the cost and financial require- 
ments evidence presented here in determining whether the 
producer’s contract prices were consistent with public con- 
venience and necessity. Such evidence is not germane in a 
certificate proceeding because the present and future public 
convenience and necessity normally does not allow gas to 
enter the interstate market at prices higher than those that 
others negotiating at the same time in the same area show 
themselves willing to accept for the same product. The test 
in a certificate proceeding is not dependent on rate stand- 
ards but rather on the availability of gas on particular 
terms at a particular time. Acceptance of petitioner’s 
argument that the cost-type evidence should have been con- 
sidered would also result, as the Commission found, in 
converting every certificate case into a full-blown rate case. 


TI. It seems clear that the producers’ objections to the 
condition relating to take-or-pay provisions in their con- 
tracts are not presently reviewable. The condition, which 


provides that these contract provisions will be subject to 
the final order in a presently pending rule-making proceed- 
ing, effective prospectively from the date of such order, has 
no present impact on the producers. For the condition 
cannot modify such contract provision until it is imple- 
mented sometime in the future, jf at all. And when the con- 
dition is implemented, it will be reviewable. Moreover, even 
if such an unimplemented condition were reviewable in a 
situation where it was considered necessary to permit the 
applicant to make an intelligent choice of whether or not 
to accept a proffered certificate or license, no such choice 
exists here since the producers’ gas under these sales be- 
came dedicated to the interstate market at the time service 
commenced under temporary authorizations. Service can 
only be terminated if the abandonment standards of Section 
7(b) are met. While the condition when implemented may 
call for a choice by the producer as to whether abandonment 
permission should be sought, the imposition of the condition 
as it now exists in no way alters the situation existing im- 
mediately prior to its imposition. 


IV. The Commission’s conclusion that it would 1% 
equitable to require producers, who had collected prices & 
excess of the line, to make refunds under their temporary 
authorizations which contained no express refund conditions 
was also fully justified. The history of temporary authori- 
zations issued to independent producers shows unmistak- 
ably that producers receiving unconditioned temporaries, as 
here, would have had no reason to believe that they might 
later be required to make refunds for the period such a 
temporary remained in effect, unaltered. For in some cases 
the Commission expressly included refund provisions. That 
the precise terms of such a condition were not viewed as a 
nullity either by the Commission or judicially is shown by 
Sunray Mid-Continent Co. v. F.P.C., 270 F. 2d 404 (CA10). 
Indeed, there the court found that a refund condition with- 
out any floor price was invalid as being too indefinite. 
That decision, issued prior to the issuance of any of the 
temporaries with respect to which refunds are sought here, 
should certainly have put the consumer interests in this case 
on notice that the temporaries here involved were intended 
to fix the terms of service under which the producers would 
sell their gas, at least until these terms were modified. 

While the consumer interests did not have notice of the 
issuance of the temporaries and could not have sought im- 
mediate appeal, the record shows that no request was ever 
made to modify the terms of the temporaries even though 
the consumer interests have long been aware that service 
for the projects here involved commenced under temporary 
authorizations. As a matter of fact, when the examiner 
found that one sale had been made at an excessive price but 
ordered no refunds, the consumer interests did not even 
argue in their exceptions that refunds should have been 
ordered. By not asserting their position at an earlier stage 
of the proceedings, the consumer groups caused the pro- 
ducers to rely on this silence as a basis for their action in 
disbursing funds and deciding to commence service on the 
terms specified by the Commission. These considerations 
provide ample support for the equitable determination that 
refunds should not be ordered. 
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V. Continental’s challenge of the amendment of the Pol- 
icy Statement, which was issued concurrently with the Opin- 
ion 362, should be dismissed on the authority of Wisconsin 
v. F.P.C., 110 AppDC 260, 292 F. 2d 753. 


ARGUMENT 
L There Was No Legal Error in the Determination by the 
Commission that the Proper “In-Line” Price in the Instant 
Cases Was 15 Cents Per MCF 


A. The “in-line” price at the date of the contracts was properly found 
to be 15 cents 


The order here under review resulted in the issuance of 
permanent certificates for twenty-eight sales of natural gas, 
four of which were issued to the producers who are peti- 
tioners here. With respect to almost all of these sales 
deliveries had commenced under temporary authorization at 
the contract prices ranging from 14.7 cents to 17 cents. 
Supra, pp. 45. The contracts involved were entered into 
from November 1958 through October 1, 1960.2 The Com- 
mission found that any initial price in excess of 15 cents 
was “out-of-line” and hence conditioned the fifteen exces- 
sively priced sales to that initial price. 

At the outset, it should be pointed out that the present 
case is a Section 7 proceeding involving the issuance of 
certificates of public convenience and necessity for sales of 
gas in interstate commerce for resale. As this Court has 
recently had occasion to observe in affirming another price 
condition based on an “‘in-line”’ determination, the Supreme 
Court and the courts of appeals have made it clear ‘‘that 
the prime consideration in issuing a certificate of public 
convenience and necessity under Section 7 of the Act is the 
price at which the gas is to enter the interstate market.” 
Atlantic Refining Co. v. F.P.C.,— AppDC —, 316 F. 2d 677, 
678. If, as in the Atlantic case, a proposed initial price is 
out-of-line, it is now well settled that the Commission can, 
and in appropriate circumstances, should condition the issu- 
ance of the certificate as to the initial price if it issues any 
certificate at all. Indeed, as this Court observed in that 


* The contract executed October 1, 1960, was at 15 cents per Mef (BR. 1497). 
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case (— AppDC —,, 316 F. 2d at 679), ‘‘if the Commission 
is to err in setting an initial rate, it should err on the low 
side ee 9 

Atlantic Refining Co. v. Public Service Commission of 
New York (Catco), 360 U.S. 678, and the cases following 
it,° chart the course the Commission followed here. In de- 
termining the ‘‘in-line’’ price here, the Commission was 
making a specific decision with respect to twenty-eight sales, 
including those of the producer petitioners. In the order 
on rehearing it summarized how it had determined the 
‘‘line’’, explaining (R. 10013): 


* * * We saw that there were a number of contracts 
involving substantial volumes of gas from 14 to 18 
cents under permanent certificate. We saw that most 
of those above 15 cents were subject to litigation while 
most of those below 15 cents were not subject to litiga- 
tion. We also gave a more limited degree of consider- 
ation to the pattern of untainted sales prior to 1958 
and to the price range of contracts made during 1958- 
1960 resulting in temporary certificates including in 
particular those subsequently made permanent at that 
price. Fifteen cents, in our judgment, represented a 
reasonable limit on prices arrived at in contracts dated 
during 1958, 1959, and 1960, not subject to litigation. 


The twenty-eight proposed sales were contracted for from 
November 1, 1958 through October 1, 1960. They were 
compared principally with other sales contracted for dur- 
ing the same period (R. 9735, 28 FPC 408). As found by 
the Commission (R. 9736-9739, 28 FPC 408-410), 133 other 


* Atlantic Refining Co. v. F.P.C., AppDC——,, 316 F. 2d 677, supra; 
Public Service Commission of New York v. F.P.C., 109 AppDC 292, 287 F. 2d 
146, certiorari denied sub nom. Hope Natural Gas Co. v. Public Service Com- 
mission of New York, 365 U.S. 880, and Shell Oil Co. v. Public Service Com- 
mission of New York, 365 U.S. 882; United Gas Improvement Co. v. F.P.C., 
283 PF. 2d 817 (CAQ), certiorari denied sub nom. Superior Otl Co. v. United 
Gas Improvement Co., 365 U.S. 879, and California Co. v. United Gas Improve- 
ment Co., 365 U.S. 881; United Gas Improvement Co. v. F.P.C., 287 F. 24 159 
(CA10); United Gas Improvement Co. v. F.P.C., 290 F. 24 133 (CAS), 
certiorari denied sub nom, Sun Oil Co. v. United Gas Improvement Co., 368 
U.S. 823. 
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sales 7 were contracted for during this three-year period at 
initial prices of 14 cents or more. Seventy-six of these had 
been permanently certificated by the Commission, but al- 
most all the contracts in that category above 15 cents were 
subject to litigation. The fifty-seven other sales were 
granted temporary certificates. 

To find the ‘‘in-line” price, the Commission, in accord- 
ance with the teachings of Catco and subsequent court of 
appeals cases, supra, Pp. 13, n. 6, eliminated from consid- 
eration those sales for which permanent certificates had 
been issued in proceedings from which this Court had held 
that the New York Commission, which sought to challenge 
the initial prices, had been improperly excluded. See Pub- 
lic Service Commission of New York v. F.P.C., 111 AppDC 
153, 295 F.2d 140, certiorari denied sub nom. Shell Oil Co. v. 
Public Service Commission of New York, 368 U.S. 948. This 
meant that with the exception of one small sale at 16 cents 
(R. 9737, 28 FPC 409), no producer sale not under a cloud 
or suspect, was permanently certificated above 15 cents 
during the 1958-60 period when the sales here involved were 
made. 

The Commission also held that prices under temporary 
certificates were not 


as persuasive as the prices under permanent certifi- 
eates, because temporary certificates are issued infor- 


7 As the Commission explained (R. 9735, 28 FPC 408), the staff’s evi- 
dence covered 2 period of about six years, starting jn 1955. In discussing this 
exhibit, Prado states it related to 146 contracts (Prado Br., pp- 44-45). How- 
ever, an examination of that exhibit (R. 1499-1515, 1519, 1521), discloses 
that 206 contracts are analyzed, in addition to those that were proposed to be 
certificated in the proceedings below. The bar graph appended to Prado’s 
brief, which is based on the original, uncorrected staff exhibit, reflects only 
205 sales. 

A more serious discrepancy appears on page 45 of Prado’s brief, where it 
says that only ‘‘8’’ sales were permanently certificated during tho six year 
period covered by the staff’s evidence at prices from 14-14.5 cents. While as 
we discuss, infra, pp. 16-19, the Commission did not regard pre-1958 prices as 
being of much significance in determining the line, the bar graph and exhibit 

ates not subject to litigation 
were issued for 80 not 8 sales at s “14. rx Mef. Thus, 
even on Prado’s own basis, about 7 rtificates 
it regards as not subject to litigation were, a8 the bar 
prices of 15 cents or below during the six years jt would rely upon. 
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mally, ex parte and necessarily without time for full 
investigation. The granting of temporary certificates 
is a summary matter to meet an emergency, American 
Liberty Oil Co. v. F.P.C., 301 F.2d 15 [CA5]; Huber 
Corporation v. F.P.C., 294 F.2d 568 [CA3]. (R. 9738, 
28 FPC 409.) 


Since the price under a temporary authorization is neces- 
sarily subject to review in the hearing on the permanent 
certificate, temporary authorizations are presumptively at 
prices that must be regarded as under a “cloud’’. For as 
the Ninth Circuit held, in language adopted by this Court 
(Public Service Commission of New York v. F.P.C., 109 
AppDC 292, fn. 3, 287 F.2d 146 at 149, fn. 3): 


‘When an order certificating an initial rate is under 
court or Commission review, it is possible that the 
certificate may be eventually denied or price conditions 
may be attached. In our opinion an existing rate sub- 
ject to such a hazard does not provide a reasonably 
reliable basis upon which to predicate a price line. In 
the event the existing rate is later modified or condi- 
tioned as a result of the pending proceedings the foun- 
dation of the line derived therefrom would be under- 
mined. Moreover, the acceptance of questioned exist- 
ing prices as a guide in setting the line might itself 
have the anomalous effect of creating a standard by 
which the questioned rates would then be judged.’ 


Clearly, absent a showing that temporaries are not at out- 
of-line prices, such untested prices cannot properly be used 
to justify the issuance of permanent certificates. 

In concluding that 15 cents was the ‘‘in line’”’ price for 
the 1958-60 period involved, the Commission thus properly 
excluded ‘‘suspect’’ permanent certificates issued at high- 
er prices during that period and gave little weight to the 
high priced contracts for which only temporaries had been 
issued. And significantly, as the Commission’s opinion and 
the record show (R. 1496-1497, 1499-1500, 1503-1505, 1510- 
1512; 9736, 28 FPC 408), substantial volumes of gas were 
contracted to be sold during that period at prices ranging 
from 14 to 15 cents per Mef® Specifically, estimated 


* While the Commission noticed (R. 9735, 28 FPC 408) that sales at lower 
prices ranging down to 6 cents per Mcf were also made during the period, the 
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monthly deliveries of about 4,800,000 Mef, or about 160,000 
Mef per day, were contracted for under such contracts. Of 
this amount about 2,870,000 Mcf were permanently certifi- 
cated during the period; about 910,000 Mef were then under 
temporary authorizations, though some permanent certifi- 
cates had been issued for these sales at the time of the 
Commission’s decision; and about 1,050,000 Mef were con- 
tracted to be sold to South Texas at 15 cents or less in the 
dockets certificated by the order here under review. 

These figures also help to demonstrate the fallacy of the 
petitioning producers’ claim (Cont. Br., pp. 12, 1418; 
Prado Br., pp. 46-50), that the Commission erred in not 
relying on permanently certificated sales made to Coastal 
Transmission Corporation under 1955 and 1956 contracts’® 
at prices ranging from 16 to 17 cents per Mecf. For while 
approximately 2,000,000" Mef in monthly deliveries were 


evidence presented related only to prices at 14 cents and above. However, as 
the Commission explained (BR. 10011-10012) in the order on rehearing, the 
reference to the lower prices ‘‘was not a part of the decisional process in 
determining the line but merely part of our explanation of the scope of the 
staff exhibit, which treated sales at prices of 14 cents and above.’’ 

Continental’s contention (Br. pp. 18-20) that the Commissioned erred in 
relying on prices below 14 cents not only ignores this explanation, but has no 
basis in the opinion and is clearly without any substance. 


* References to Continental will, unless otherwise specified, relate to both 
Continental and Sunray, who filed a joint petition for review and brief. 


© While the Commission refers (R. 9738, 28 FPC 410) to these sales as 
being made in 1956 and 1957, this was inadvertent for the record clearly 
shows that the contracts in question were dated in 1955 and 1956 (BR. 1506- 
1507, 1508, 1509). 


31 Prado’s (Br. p. 46) reference to thirty 1955-1956 permanently certificated 
sales to Coastal involving monthly sales of 2,500,000 Mef is factually incor- 
rect, The record shows only twenty-eight such sales with total monthly vol- 
umes of about 2,000,000 Mcf (B. 1506-1507, 1508, 1509). Two other sales at 
16 and 17 cents that are permanently certificated and not in litigation are in 
a different category and were discussed by the Commission separately (B. 9737, 
28 FPC 408, n, 14). One was a sale at 17 cents of 480,000 Mef per month by 
Valley Gas Transmission Inc. As the Commission explained, this sale is not 
comparable to the producer sales here since it was made by a gathering com- 
pany which purchases its gas from various producers at 14 cents. The other 
js a small sale of 15,500 Mcf in the first month to Coastal Transmission Cor- 
poration at 16 cents made in 1959. This sale was considered by the Commis- 
sion as a sale in the 1958-1960 period. 
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involved in those contracts, substantial volumes of gas were 
thereafter sold at lower prices, as we have just shown. 
Thus, as the Commission found (R. 9738, 28 FPC 410), 
there ‘‘is no showing that these earlier prices, which were 
markedly higher than any jurisdictional sales ever made in 
Texas District No. 4, established a valid new line for sales 
to established pipelines in the District.’’ 

The contentions of producers here that unchallenged ear- 
lier prices in sales to Coastal Transmission must necessar- 
ily have established a new line simply ignores the fact that 
these prices did not, am fact, even interfere with the sale of 
substantial volumes of gas at lower prices. Indeed, as the 
Commission observed (R. 9738, 28 FPC 410), the majority 
of the permanently certificated sales made in the three-year 
period here involved were made at less than 15 cents.” 
These considerations also demonstrate the general validity 
of the Commission view that the line for a particular area 
should be determined as of the time contracts are made, in 
this case the years 1958, 1959, and 1960. For the prices for 
sales made in earlier years have importance for an ‘‘in- 
line” determination at a later time only if they have a con- 
tinued impact on the selling price in later years. Thus, if 
the need for gas diminishes and most purchasers are will- 
ing to buy only at prices lower than those agreed to in the 
past, past high prices would certainly not justify isolated 
purchases at prices above the present going rate. 

The fact that substantial volumes of sales were con- 
tracted for at prices below the permanently certificated 16 to 
17 cent sales to Coastal even subsequent to Commission ap- 
proval of those prices not only negates that they established 
a new line, but also makes it clear, as held by the Commis- 


% Petitioners’ contentions (Cont. Br. pp. 20-22; Prado Br. pp. 45-46) that 
the Commisson made a factual error in this regard is based on the erroneous 
view that the Commission was referring to all sales, not just those permanently 
certificated. Tho Commission’s intent to refer to permanently certificated sales 
is made clear by the parenthetical reference to the sales ‘‘not procedurally 
defective,’’ for, of course, procedural defects have been determined only in 
cases where permanent certificates have issued. In any event, the Commis- 
sion’s conclusions aro, asy discussed above, supra, pp. 15-16, not dependent on 
the validity of the statement questioned by petitioners. 
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sion (R. 9738, 28 FPC 409-410), that those early Coastal 
prices fall under the principle stated by the Ninth Circuit 
(United Gas Improvement Co. case, supra, 283 F. 2d at 
824): 


We go further and express the view that where a 
substantial number of certificated prices are thus under 
court or Commission review, like prices in the same 
area though not currently under review ought to be 
regarded as suspect. In such circumstances, tt would 
seem that such similar prices ought not to be relied upon 
im fixing a line except upon evidence and findings to the 
effect that they are not subject to the same infirmities 
which are under test in the pending proceedings. [Em- 
phasis added.] 


This principle was expressly adopted as a correct state- 
ment of principle by this Court in Public Service Commis- 
sion of New York v. F.P.C., 109 AppDC 292, 295, n. 3, 287 
F.2d 146, 149, n. 3. And as this Court there held (109 
AppDC at 295, 287 F.2d at 149) ‘‘[w]here the inquiry is 
whether a particular proposed price is inflated, it serves no 


purpose to refer to other prices which may be equally in- 
flated.’” 


Significantly, in both of those cases the courts relied on 
this doctrine in rejecting the Commission’s reliance on 
permanently certificated high-priced sales not subject to 
litigation in support of its actions certificating similarly 
high-priced sales in Southern Louisiana. 

Furthermore, not only did the earlier sales to Coastal not 
establish a valid new line, but as the Commission also 
pointed out, those earlier sales were by no means even & 
reflection of the market price at the time they were made. 
The record shows, in this respect, that in the 1955-1956 
period when Coastal, a new and uncertificated pipeline, 
contracted for gas at initial prices of from 16 to 17 cents 
for about 2,000,000 Mcf in monthly deliveries from fields 
in Texas Railroad District No. 4, Texas Eastern Transmis- 
sion Corporation, an established pipeline, contracted for the 
purchase of about 4,000,000 Mef in monthly deliveries from 
the same area at initial prices ranging from 14.2 to 14.4 
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cents (R. 1501-1503). And, in 1957, after certification of 
the 16 and 17 cent sales, Texas Eastern contracted for about 
800,000 Mcf more in monthly deliveries in that area at the 
same 14.2-14.4 cent prices (R. 1502-1503). Since at the time 
Coastal contracted for its gas there was no assurance when, 
if ever, it would purchase such gas, the higher contract 
rate may have been a necessary inducement to producers 
who were and continued to be willing to sell at lower rates 
to established pipelines. While Prado (Br., p. 47) labels 
the Commission’s statement (R. 9738, 28 FPC 410, n. 20), 
that the ‘‘earlier Coastal sales were made to a new company 
that had neither been given a certificate nor was yet in 
operation, so [that they] may have resulted in higher prices 
than would have resulted from contracts with an established 
pipeline’ as ‘‘nothing more than pure conjecture,’’ the 
facts of record relating to Texas Eastern’s purchases make 
it clear that the producers did not meet their burden of 
showing that these sales were not subject to the same in- 
firmities as sales at the same prices now in litigation. 


Indeed, these facts and the evidence previously discussed, 
supra, pp. 15-16, with respect to later purchases of substan- 
tial volumes of gas at lower prices certainly show that 
Coastal’s purchases did not represent a valid line for sales 
in Texas Railroad District No. 4.¥ 


"Producer petitioners, basically ignoring their complete failure to show 
that the high-priced sales to Coastal were not suspect, question instead (Cont. 
Br., p. 17, Prado Br., pp. 46-50) \/ the Commission’s footnote observations on 
the early Coastal sales that (1) o number of Eastern Seaboard intervenors 
had been excluded (15 FPC 1570, 1571) from the hearing on these sales for 
reasons subsequent court decisions have shown to be invalid and (2) the New 
York Commission’s complaints against the high rates were rejected by the 
F.P.C. on tho basis of subsequently discredited standards. This procedural 
history relating to the Coastal sales may help to explain why those sales did 
not, ag discussed, supra, cause the establishment of a new line. 

Specifically, the group of Eastern Seaboard distributing companies seek- 
ing intervention were excluded because of the Commission’s then held 
view that their intcrost in sales of gas intended to go to Florida— i.c., that 
those prices might adversely affect the price their suppliers might have to 
pay in the same area—was based ‘‘upon assumption and conjecture regarding 
events which may never occur’’ and was not regarded as ‘‘immediate or 
substantive’, 15 FPC at 1571. Exclusion on these grounds obviously did 
not indicate Commission approval of the same price for other sales. Simi- 
larly, New York’s request for the imposition of a condition was denied be- 
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B. Prado’s reliance on the Commission’s Statement of General Policy 
No. 61-1 is misplaced 

Prado (Br., pp. 17-33, 37-44), but not the other producers, 
objects that the Commission’s ‘tin-line’? determination ar- 
bitrarily disregarded the Statement of General Policy No. 
61-1, 24 FPC 818, issued September 28, 1960, in which the 
Commission announced area price ceilings. This is with- 
out substance. 

While the Commission has recognized the possibility that, 
under some circumstances, the Policy Statement price level 
might itself have been a factor influencing the price line, 
that could not be true here.* For these proposed prices 
had been agreed to and the contracts had been entered into 
and become binding upon the parties before the Policy 
Statement had been issued or there was any intimation of 
its issuance. Thus, factually it could not have been a fac- 
tor, much less a controlling factor, in the Commission’s 


cause the record, the Commission said, did not show what the going price was 
in the several arens involved and also because the Commission was ‘‘not re- 
quired in circumstances like these to consider the remote and conjectural 
future effect, if any, of the purchases of gas by Coastal and Houston Gas in the 
Gulf Coast aren, on the price of gas in the State of New York, many miles 
from Florida, and served by different pipeline companies. See Memphis Light, 
Gas and Water Division v. Federal Power Commission, No. 12837, C.A.D.C., 
decided February 14, 1957, 243 F, 24 628.’’ 17 FPC at 310. 

The fact that the Commission action in both respects was based largely on 
its view that the sales of gas to a pipeline serving Florida would not affect 
sales to pipelines serving the East Coast may thus also help to indicate why 
these sales did not result in any immediate willingness of the pipeline serv- 
ing the East Coast to pay the higher price that would undoubtedly have been 
challenged by the same parties where the effect on the prices on the East 
Coast would ye been immediate. In any event, it is clear as we have shown, 
that the Coastal did not result in a gencral catapult to a 16-17 cent 
price level. 


44 Prado incorrectly implies (Br., p. 41) that the Commission has determined 
that the ‘‘in-line’’ price after September 28, 1960, when the original Policy 
Statement was issued, has been determined to be 16 cents by the Fifth Amend- 
ment to the Policy Statement, 28 FPC 441. That amendment only announced 
that effective August 30, 1962, the Policy Statement ceiling price, not the 
‘¢in-line’? price for jnitial rates in Texas District 4, would be 16 cents. And in 
the order here under review, the Commission specifically ordered a hearing to 
determine tho ‘‘in-line’’ price for contracts executed after the original issu- 
ance of the Policy Statement on September 28, 1960 (B. 9741-9742, 28 FPC 
412). 
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determination of the price line here. Nor could it have 
been legally binding upon the interested parties or the 
Commission. 

For, as the Commission explained (R. 9734, 28 FPC 407), 
the language of the Policy Statement itself makes it clear 
that the area price ceilings there announced by the Commis- 
sion ‘‘cannot effect an automatic approval of proposed 
rates.’’? To the contrary, the Policy Statement, which was 
issued without prior notice or any proceeding, specifically 
contained the explanation that the price levels would be only 
guides to the Commission in determining whether certifi- 
cates for new sales should be conditioned upon acceptance 
of a lower price and whether increased rates should be 
suspended. Thus, the Statement provided (24 FPC 818- 
819): 

** * These standards will serve as a guide to us and 
to interested parties in determining whether proposed 
initial rates should be certificated without a price con- 
dition and whether proposed rate changes should be 


accepted or suspended. 
* * * e * * * * * 


These price levels, as announced by Appendix A 
attached to this statement, are for the purpose of guid- 
ance and initial action by the Commission and their use 
will not deprive any party of substantive rights or fix 
the ultimate justness and reasonableness of any rate 
level. As with the areas, the prices will be adjusted 
from time to time as such facts as may come before us 
compel such adjustments. 


Clearly, in issuing the Policy Statement the Commission 
was only announcing considerations that would guide it in 
acting without the benefit of a hearing, namely in issuing 
temporary authorizations and in deciding whether increased 
rates should be suspended. While the Policy Statement 
prices were intended to reflect the considered judgment of 
the Commission, those price levels obviously cannot bind 
the Commission to approve those prices after hearing where 
competent evidence shows that the Policy Statement price 
is not in conformity with the price standards announced by 
Catco and the subsequent related judicial decisions. Prado’s 


22 


position that the Commission’s mere ex parte announcement 
of a price could deprive either producers or consumer 
groups of their right to a hearing with respect to a 
permanent certificate is completely untenable. 

The various court cases ** which Prado cites as approving 
the Commission’s reliance on the Policy Statement as show- 
ing that the Commission had not abused its discretion in 
imposing price conditions in temporary authorizations are 
fully consistent with this view. For the Commission con- 
ditions there imposed related only to temporary authoriza- 
tions with respect to which no hearings were required or 
held, so that the Commission necessarily was required to 
act on the basis of its experience and judgment. The courts 
recognized that the Commission in exercising its discretion 
in such circumstances was free to act on the basis of the 
pre-announced guidelines which were to be followed gen- 
erally, until changed. 

Similarly, Prado’s reliance on two Commission cases *° 
in which permanent certificates were issued is misplaced. 
For the Commission in those cases did not treat the Policy 
Statement price as binding, but held in both cases that the 
evidence presented by the producers was not sufficient to 
warrant a price higher than the Policy Statement area 
price. That holding was supported, in each case, by price 
exhibits similar to the one introduced in this case. Here, 
on the other hand, it is clear that the evidence is compelling 
that the ‘‘in-line’’ price at the time Prado executed its con- 
tract was 15 cents, not the 18 cent area price thereafter 
announced by the Commission. 

Tn connection with its argument that the Commission did 
not give sufficient weight to the Policy Statement area price, 
Prado also contends (Br. pp. 41-44) that the Commission 
improperly applied the 15 cent ‘‘in-line’’ price found to 
have existed at least prior to September 28, 1960, the date 


18 American Liberty Oil Co. v. F-P.C., 301 F. 2d 15 (CAS); Sohio Petroleum 
Co. v. FPL, 298 F. 24 465 (CA10); J. M. Huber Corp. v- F.P.C., 294 F. 24 
568 (CA3). 


16 Trunkline Gas Co., 24 FPC 1020; Panhandle Eastern Pipe Line Co., 27 
FPC 35. 
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of the Policy Statement, to its sales contracts executed on 
June 30, 1960. For Prado claims that the relevant date for 
the ‘‘in-line’’ determination is August 30, 1962, the date of 
the order under review, or, alternatively, October 13, 1960 
and December 12, 1960, the dates on which it commenced 
deliveries under the two contracts. The petitioner in this 
Court’s recent Atlantic Refining Co. case, supra, similarly 
urged (Pet. Br. in No. 17166, pp. 20-31) that the Commis- 
sion’s use of the contract date as the date on which a price 
must be ‘‘in-line’’ was not permissible. This Court rejected 
that contention in holding (at p. 680) that ‘‘[a]s used in 
CATCO, the line means the price at which similat hee not 
suspect, were made under similar circumstances from the 
same area about the same time.’’ And it specifically dis- 
cussed and rejected as not relevant the sales made after 
the contract date on which Atlantic relied. Since the Court 
has so recently accepted the Commission’s use of the con- 
tract date to determine if a price is in line, we will not 
repeat the argument made at length in that case. (See FPC 
Br. in No. 17166, pp. 10-15). 


Il. The Commission Was Not Required to Consider Cost and 
Financial Requirements Evidence in Determining Whether 
Producers’ Contract Prices Were Consistent With the 
Public Convenience and Necessity 

Producer petitioners contend (Cont. Br. pp. 22-26, Prado 
Br. pp. 51-54) that the Commission should have considered 
the cost and ‘‘financial requirements’’ evidence presented 
in this case. The evidence consisted of (1) Continental’s 
evidence purporting to show that it would have to receive 
$2.78 per Mef to recoup its cash outlay with respect to its 
Javelina Field sale here involved and (2) Texaco’s evi- 
dence, adopted by the other parties, designed to show the 
replacement cost of the gas which it sells. This claim is 
also without substance. 

After pointing out that Texaco’s type of presentation 
might be relevant in a rate case (though incomplete for that 
purpose as presented), the Commission concluded (R. 9740, 
28 FPC 411): 


* * * cost of service and financial requirements evidence 
normally is not relevant in producer certificate cases 
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and that the initial price in such proceedings shall be 
determined by the ‘‘in line”’ price in the area at the 
time the producer contract in issue was executed and 
by our guideline ceiling price for the area. bce 


This is so because the present and future public conven- 
jence and necessity do not normally require that gas be 
allowed at higher prices than persons negotiating at the 
game time in the same area showed themselves willing to 
accept for the same product. This js certainly the case 
where, as here, substantial amounts of gas were being con- 
tracted to be sold at prices lower than those of the producer 
petitioners. As this Court held, in discussing this very 
issue in the recent Atlantic Refining Co. case, supra, 316 
F. 24 at 680, ‘‘the Commission is not required to subsidize 
high cost producers with consumers’ money.” Thus, the 
test in a certificate proceeding is not dependent on the rate 
standards of Sections 4 and 5 of the Act, but rather on the 
availability of gas on particular terms at a particular time. 
The ‘‘in-line’”’ test applies this standard. 

Acceptance of petitioners’ position here is not only incon- 
sistent with these considerations but, as the Commission 
explained (R. 9740-9741, 28 FPC 411-412), would also result 
jn converting every individual certificate case jnto a full- 
blown rate case. It is now well settled that this is not 
required. £.g., Atlantic Refining Co. v. Public Service 
Commission of New York, 360 U.S. 378, 390-391; California 
Oil Co., Western Division, v. F-P.C., 315 F. 2d 652, 659-660 
(CA10) ; United Gas Improvement Co. v. F.P.C., 283 F. 2d 
817 (CA9), certiorari denied sub nom. Superior Oil Co. v. 
United Gas Improvement Co., 365 U.S. 879, and California 
Co. v. United Gas Improvement Co., 365 U.S. 881. The 
Ninth Circuit explained (283 F. 2d at 823): 


* * © 9 determination of relevancy for comparative 
purposes does not require examination into factors such 
‘ag relative production costs which are not reflected in 
specific terms of the contracts. If this were required 
to implement the ‘hold the line’’ technique, the pro- 
cedure would assume much of the complexity of a rate 
adjudication. This would tend to defeat the objective 
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of providing simple, direct and effective stopgap pro- 
tection for the consuming public. * * * 


The Commission similarly observed here (R. 9740, 28 
FPC 411): 


we do not think it necessary or appropriate in a 
certificate proceeding to consider evidence of area costs 
or financial requirements, or of individual company 
costs or financial requirements. Any such approach is 
of limited utility and leads to complicated, long-drawn- 
out proceedings, detrimental to the public [footnote 
omitted]. 


These considerations make it plain that the Commission’s 
refusal to rely on the cost and financial requirements evi- 
dence presented was fully justified. 


III. Producers’ Objections to the Condition Relating to Take- 
or-Pay Provisions Are Not Presently Reviewable 


Producer petitioners (Cont. Br. pp. 27-30; Prado Br. pp. 
55-59) also contend that the Commission erred in condi- 
tioning their certificates by providing that the take-or-pay 
provisions in their contracts would be subject to the pro- 
visions of the Commission’s final order in a pending rule- 
making proceeding relating to producer take-or-pay provi- 
sions. The condition also provides that the ‘‘producers 
shall not be required to file take-or-pay provisions for less 
than 80 percent of the annual contract quantities,’’ and that 
any modification will be effective only from and after the 
issuance of the final order in the rule-making proceeding. 

It is apparent that this condition has no present impact on 
the producers and that, therefore, its validity is not pres- 
ently reviewable under firmly established decisions of this 
Court. California Oregon Power Co. v. F.P.C., 99 AppDC 
263, 239 F. 2d 426 (and cases there discussed) ; see Conti- 
nental Bank and Trust Co. v. Martin, 112 AppDC 354, 303 
F, 2d 214; Sunray Mid-Continent Oil Co. v. F.P.C., 270 F. 
2d 404 (CA10, No. 6043). 

As stated above, the indefinite condition is not intended 
to become effective until some time in the future. If, and 
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when, it is implemented so as to modify the terms of the 
take-or-pay provisions of the producers’ contracts, such a 
modification will be only prospective. The condition in no 
way modifies any present rights under the contracts, and 
can result in no financial detriment for any period prior to 
further Commission action. Moreover, if, and when, this 
condition is implemented by the Commission so as to 
require the producers to file modified take-or-pay provi- 
sions, the producers will then be free to obtain court review 
of the condition as implemented, as has been done in similar 
circumstances in the past. Midwestern Gas Transmission 
Co. v. F-P.C., 292 F. 2d 119 (CA5) ; see Panhandle Eastern 
Pipe Line Co. v. F .P.C., 232 F. 2d 467, 469, 473 (CA3), cer- 
tiorari denied, 352 U.S. 891.77 

We recognize, of course, that certificate or license condi- 
tions have been held to be reviewable at the time of imposi- 
tion even though the precise impact of the condition could 
not be determined until years later in situations where such 
review was considered necessary to permit the applicant to 
make an intelligent choice as to whether or not to accept 


the proffered license. Umited States v. Appalachian Power 
Co., 311 US. 377, 421; Sunray Mid-Continent Ou Co. v. 
F.P.C., 270 F. 2d 404 (CA10, No. 6061) ;* Texaco Inc. v. 
F.P.C., 290 F. 2d 149 (CA5). Those cases, however, pro- 
vide no basis for review in the present circumstances. For 
the certificates issued to the producers here call for no such 


These cases, as well as various cases approving, in general, contingent 
refund conditions in temporary authorizations (see, ¢.9-, Pure Oil Co. v. F.P.C., 
292 F. 24 350 (CA7); J. M. Huber Corp. V. F.P.C., 294 F. 2d 568 (CA3) 5 
Sunray Mid-Continent V. F.P.C., 270 F. 2d 404 (CA10, No. 6061) make it clear 
that the Commission may issue certificates subject to further consideration of 
specified issues, such as the initial rates to be charged by pipeline as in the 
Midwestern case, supra, OF the terms of proposed contracts to be approved, 
where, as here, the certificate applicants did not establish that all phases of 
their contract were required by the present or future public convenience and 
necessity. Indeed, producers here made no attempt in their petitions for re- 
hearing to request an opportunity to present evidence in support of their claim 
for unconditioned certificates. 


* While we do not, in the abstract, disagree with the view of the Sunray 
caso that a contingent condition should be reviewable where that is needed to 
enable the applicant to make a realistic judgment about entry into a regulated 
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choice. This is so because each of the producer petitioners 
dedicated its gas for sale in the interstate market when it 
commenced sales under a temporary authorization and can 
now cease service only upon a determination by the Com- 
mission that such abandonment of service would meet the 
standards of Section 7(b) of the Act. See Atlantic Refining 
Co. v. Public Service Commission of New York, 360 U.S. 
378, 389; J. M. Huber Corp. v. F.P.C., 236 F. 2d 550 (CA3), 
certiorari denied, 352 U.S. 971; Sunray Mid-Continent Ou 
Co. v. F.P.C., 270 F.2d 404, 409 (CA10). 

Moreover, while the imposition of a condition in a per- 
manent certificate which presently modifies the producer’s 
terms of service might involve a choice as to whether or not 
to seek abandonment authorization, the take-or-pay provi- 
sion condition here imposed does not even have that effect. 
For the 100 percent take-or-pay provision now in effect will 
remain effective until changed by the Commission. And 
while the condition complained of leaves the certificate case 
open to permit such a modification in that proceeding, Con- 
tinental correctly points out in its brief (p. 28) that, 
“‘sJuch a condition is speculative and prospective in its 
operation * * *. Respondent may or may not adopt any 
rule whatever in the proceeding at Docket R-199, and such 
rule, if adopted, may or may not purport to reduce pro- 
ducer take-or-pay contract provisions below levels presently 
set in Petitioner’s contracts.’? Thus, even if a producer 
should decide to seek abandonment when, and if, its take- 
or-pay clause were in fact modified, the imposition of the 
contingent condition could not reasonably be said to call 


sphere of activity, the application of the principle with respect to temporary 
certificates issued under the Gas Act is doubtful. For the Commission takes 
the view that the terms of a temporary, issued ex parte and without notice or 
hearing, may, where necessary and desirable in the public interest, be modi- 
fied by the Commission prior to action on the permanent certificate applica- 
tion. Since temporaries to producers are issued without notice to consumer 
interests, the ex parte action of the Commission cannot reasonably estop those 
interests from secking and obtaining such modifications, where the public 
interest so requires. In view of such continuing authority over temporaries, 
the discussion of certainty of choice in the Sunray case is completely un- 
realistic. 
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for such a choice on the part of a producer already serving 
under temporary authorization.” 


IV. The Commission Reasonably Concluded That It Would Not 
Be Equitable to Order Producers to Make Refunds Under 
Temporary Authorizations Which Contained No Express 
Refund Conditions 

While the Commission concluded that the contract prices 
in excess of 15¢ per Mef were out of line, it did not order 
the producers who had been collecting more than that to 
make any refunds, since prior to the August 30, 1962, order 
here under review those sales were made under temporary 
authorizations which contained no express refund condi- 
tions. The New York Public Service Commission, The 

United Gas Improvement Company, Long Island Lighting 

Company, and Philadelphia Electric Company (who will 

hereinafter be referred to collectively as the “Seaboard 

Interests’’) contend that the Commission is under an in- 

herent duty to order refunds with respect to rates collected 

under temporaries whenever the initial price determined 
proper by the Commission in issuing the permanent certifi- 
cate is lower than the rate collected under the temporary 
authorization. Alternatively, they contend that even if 
there is not such a duty, the Commission has the power to 
order refunds in these circumstances and that a failure to 
do so here was not warranted by equitable considerations. 

In addition, they argue that certain general language in the 

temporaries here involved imposed refund obligations. 


Jt should also be noted that even if the merits were reached, the Sunray 
case, supra, upon which petitioners rely (Cont. Br. pp. 28-30; Prado Br. p. 
58) to further their claims that the condition is too indefinite to provide a 
basis for choosing among alternative courses of action does not support them. 
For in Sunray, the condition was held unreasonable only because no floor 
price was provided with respect to the possible refund liability for the period 
of service under a temporary certificate. Thus the producer in Sunray was 
said to have had no basis for determining the least favorable price he would 
be allowed to earn. The Court indicated that a condition with a floor price 
would have afforded sufficient choice. Here by contrast the Commission has 
specifically stated the least favorable terms that might be imposed. Thus, if 
it were pertinent, the 80 percent floor provided here would give the producers 
the type of choice contemplated by the Sunray case as being sufficiently definite. 
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Since the Commission’s refusal to order refunds was based 
on its view that it would not be equitable to do so where the 
producers had bound themselves to deliver gas under a 
certificate which did not require or suggest refund obliga- 
tions (R. 10014), our argument in this case will be 
limited to the equitable considerations which support the 
Commission’s action and the question of whether the gen- 
eral language in the temporary authorizations did impose a 
refund condition.” 

As the Seaboard Interests recognize, no express provi- 
sion for refund is contained in any of the temporary au- 
thorizations. They would ignore this by arguing that tem- 
porary authorizations are inherently subject to such a con- 
dition and that the producers, at the time they started deliv- 
eries, knew of the Seaboard Interests’ contentions that the 
initial contract prices were out of line and excessive. 

The history of Commission producer regulations with 
respect to temporary authorizations clearly shows, however, 
that a producer in accepting unconditioned temporary 
authorizations such as those involved here would have had 
no reason to assume that they might later be required to 
make refunds for the period that the temporary authoriza- 
tions were in effect. For even if, as an original question, 
the Seaboard Interests were correct in their argument 
that temporaries should be held to contain an inherent 
refund condition, the past actions of the Commission and 
the courts reflect a different understanding. 

The historical fact is that in some temporary authoriza- 
tions the Commission made no express provision for refund 
while in others it expressly imposed such a condition. The 
decision of the Tenth Cireuit in Sunray Mid-Continent Oil 
Co. v. F.P.C., 270 F. 2d 404, certainly shows that an express 
refund condition was not judicially considered a nullity or 
the mere statement of an otherwise implied condition. In- 


*TIn several orders subsequent to the decision here under review, the Com- 
mission has held that it is not required to impose refund conditions in tem- 
porary authorizations and that such a condition is not inherent in such authori- 
zations. The validity of this position, which is at issue in Public Service Com- 
mission of New York v. F.P.C., No, 17673, petition for review filed March 1, 
1963 (CADC), will be briefed in that case. 


30 


deed, in that case the court held that a refund condition of 
the type just described was invalid because it was too indefi- 
nite to permit Sunray to exercise a realistic choice as to 
whether it should commit its gas to the interstate market 
on the terms allowed by the Commission. While we believe 
that the condition struck down by the Tenth Circuit was 
sufficiently definite (see Pure Oil Company v. F.P.C., 292 
F. 2d 350, 353-354 (CA7)), that opinion certainly demon- 
strated not only a belief that the Commission could vary 2 
producer’s obligation under temporaries to make refunds 
by the imposition of a price condition but impliedly also 
rejected the Seaboard Interests’ view as to the inherent 
presence of a floorless refund requirement. 

This Sunray decision, rendered on September 1, 1959, 
after the Supreme Court’s decision in Catco, supra, should 
certainly have put the Seaboard Interests and all other per- 
sons also actively engaged in Natural Gas Act litigation on 
notice that temporary authorizations were intended to fix 
the pricing terms under which a producer would sell his gas 
until those terms were modified. 

It is difficult to understand how the Seaboard Interests 
ean seriously contend that they were not aware of the sig- 
nificance attached to the exact language of a refund condi- 
tion in a temporary by the producers and the Commission.” 

™ Another proceeding (KG H Operating Co., FPC Docket No. G-18058) to 
which New Yorx Commission referred in its application for rehearing (ER. 
9829) is pertinent. There, after the Commission had attached an express re- 
fund condition to its grant of temporary authorization to sell gas, the pro- 
ducer moved that the condition be removed, principally on the gr 
no refund obligation had been imposed with respect to other similar temporary 
authorizations. New York filed a response on June 27, 1960, opposing the mo- 
tion, urging principally that the refund requirement was reasonable and not 
prejudicial to the producer. ‘Alternatively, it did suggest, however, that the 
condition be removed but ‘‘on the ground that the Movants’ obligation to 
refund to the buyer the ‘amounts in excess of the amount resulting from the 
rate finally determined to be proper in Docket No. G-18058’ is an obligation 
derived from the Natural Gas Act itself and is not dependent upon the specific 
inclusion of said refund condition in the temporary certificate.’ On August 
12, 1960, the Commission granted the motion to delete the refund condition, 
no reference being made to New York’s alternative suggestion. In the pres- 
ent group of cases, New York prior to its rehearing application, refrained 
from asserting its position with respect to refunds, even though it has dili- 
gently pressed its position on holding the price line both before the Commis- 
sion and in the Courts. 
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And their claim that the language generally included in 
temporary authorizations, 7.e., that the acceptance of rate 
schedules thereunder was “without prejudice to such final 
disposition of the certificate application as the record may 
require,’’ was sufficient to constitute a refund condition is 
hardly consistent with the fact that this language has been 
regularly included even where an express refund condition 
was imposed. £.g., R. 7841. 

The same history also made it reasonable for the pro- 
ducers in this case with prices in excess of 15 cents who 
received, and made sales pursuant to, unconditional tem- 
porary authorizations (in each instance subsequent to the 
Sunray case) to assume that as long as their temporary 
authorizations remained unchanged the sums collected 
thereunder would be free from any refund obligation. 
Moreover, as the Commission pointed out, the terms of 
these temporaries were never challenged by the Seaboard 
Interests throughout the course of these proceedings. In 
fact, an examination of the briefs, exceptions, and other 
pleadings filed by the various consumer interests, gives no 
indication or suggestion to the producers that those parties 
anticipated refunds, under the temporaries issued, for the 
periods during which sales were made under those tempor- 
aries. Significantly, even after the examiner imposed a rate 
reduction condition with respect to one of Jake Hamon’s 
certificates without directing a refund, the exceptions filed 
did not even argue that refunds should have been ordered 
(R. 9576-89, 9649-58). It is apparent therefore that the 
claim for refunds is an afterthought. 

It is true as the Seaboard Interests point out (Br., pp. 5, 
15), that the temporaries involved in this proceeding were 
issued without notice to the consumer interests or oppor- 
tunity for hearing and prior to the public notice of the filing 
of the permanent certificate application. Therefore, we 


™ It should be noted that Section 1.31 of the Commission’s Rules of Prac- 
tice and Procedure, 18 C.F.B. 1.31, provides that exceptions to an examiner’s 
decision shall include any proposed additional findings and conclusions and 
that any matter not included in the exceptions shall be deemed waived. Tho 
Commission, did not, however, base its actions on such waivers, 
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agree with the Seaboard Interests that they could not have 
been expected to challenge the absence of refund conditions 
or to obtain review of the temporaries at the time they were 
issued. But this does not excuse the failure of the Seaboard 
Interests to assert their position with respect to refunds 
after they had become parties to those proceedings and had 
learned of the existence of the temporaries which did not 
contain express refund conditions. The record shows that 
the consumer representatives have long been aware of the 
fact that service for the project here certificated would or 
had commenced under the temporary authorization (R. 
7955, 7990, 8026-27, 8132, $138, $182). Indeed, the petitions 
to intervene of both The United Gas Improvement Com- 
pany dated December 8, 1959 (R. 7952-7957), and Philadel- 
phia Electric Company, dated December 11, 1959 (R. 7988- 
7992), expressly pointed out that temporary authorizations 
had been issued to the producers then in this proceeding 
(R. 7955, 7990). And Long Island Lighting Company’s 
petition to intervene shows that it not only knew of the 
Transco and South Texas certificate applications and re- 
quests for temporary authorizations as early as July 24, 
1959, but also that it assumed at that time that the 
producers were also seeking temporary authorizations for 
their sales to South Texas (R. 8026-27). Thus, the Sea- 
board Interests were certainly in a position to request the 
imposition of a refund condition as a modification of the 
various temporary authorizations here involved at a time 
when the producers could have taken this position or any 
modification ordered by the Commission into account in 
planning their conduct. 

Since, as the Seaboard Interests were well aware, the 
Commission included express refund conditions in only 
some of the many temporary authorizations issued, the 
mere fact that Seaboard Interests were challenging initial 
prices in excess of 14.6¢ (Seaboard Br. p. 34) was not in 


* The Philadelphia Electric Co. petition to intervene was served on the New 
York Commission. 

24 Ag tho Seaboard Interests point out (Br., p- 30), the Commission believes 
that the terms of a temporary authorization may be adjusted from time to 
time if the Commission believes this necessary. 
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itself sufficient to alert the producers that the Seaboard 
Interests would assert the existence of an implied liability 
to make refunds. This would seem to be particularly so 
because it would have been a reasonable assumption that 
if the Seaboard Interests believed refunds should be due 
under all temporaries, they would have been as vigilant in 
that respect as they were on the price issue. 

In these circumstances, the Commission’s conclusion, that 
it would not be equitable to order refunds here since there 
had been no refund conditions imposed on the temporary 
authorizations, was eminently reasonable. Moreover, the 
suggestion of the Seaboard Interests (Br. p. 35) that the 
imposition of refunds would simply recreate the situation 
that would have existed if action on the permanent certifi- 
cates could have been taken before service commenced is 
not accurate. For here the producers, relying upon the 
absence of any refund condition in their temporary author- 
izations, have presumably paid out the funds collected with- 
out making any provision for a contingent liability to make 
refunds. In addition, if refunds were now ordered, the pro- 
ducer would have no right to file for rate increases with 
respect to the refund period even though that would have 
been possible if the Commission had acted on the perma- 
nent certificate application prior to the commencement of 
deliveries. 

Furthermore, if the Seaboard Interests’ position with 
respect to refunds had been asserted when they became 
aware of the absence of express refund conditions, the pro- 
ducers might have requested permission to abandon service 
or, more significantly, might have elected not to commence 
service. As shown, supra, p. 32, the Seaboard Interests 
knew by December 1959 that temporary authorization for 
service had been granted, prior to the time any of the high- 
priced sales here involved had been commenced. Moreover, 
if the Seaboard Interests’ position had been known, the 
producers could have requested permanent certificates with 
conditions of the type discussed in Catco, under which they 
would have been allowed only the initial prices proposed 
by the Seaboard Interests in the certificate proceeding with 
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the right, however, to file thereafter for their contract rates 
in Section 4 proceedings.™* 

All these considerations provide ample support for the 
Commission’s determination that no refunds should have 
been ordered here.” 


V. Continental's Attempt to Review the Commission's Fifth 
Amendment to Its Statement of General Policy No. 61-1 
Should Be Dismissed 


On August 30, 1962, concurrently with its issuance of 
Opinion 362 on August 30, 1962, which is the subject of the 
various challenges discussed above, the Commission, by @ 
separate document amended its Statement of General Pol- 
icy No. 61-1,reducing the initial price ceiling that would 
thereafter be acceptable to the Commission for sales by 
independent producers from Texas Railroad District No. 4 
from 18 cents to 16 cents per Mcf. 28 FPC 441. Conti- 
nental challenges (Br. pp. 31-32) this amendment, on the 
ground that individual certificate proceedings are not the 
proper forum for changing the Statement of General Policy 
No. 61-1. This contention completely ignores the fact that 
the Commission did not issue this amendment as part of 
the certificate proceedings here involved. Rather, the 
amendment was issued, ex parte and without notice, as @ 
statement of policy, just as the original Policy Statement 
had been issued. As such, the amendment is no more 


24a Wo do not mean to suggest that, in cases where the Commission has 
granted temporary certificates without any refund obligation but with a con- 
dition restricting the producer against filing for or collecting a higher contract 
price pending conclusion of the hearing on its permanent certificate, it would 
necessarily be equitable to impose refund conditions even if the consumer 
interests press their objections at an early stage. See J. Bay McDermott 
g Co., FPC , Docket Nos. C163-301, et al., order issued December 
31, 1962, petition for review pending sub nom. Public Service Commission of 
New York v. F.P.C., CADC No. 17673. 


* The Seaboard Interests also point out (Br., pp. 35-36), that the certificate 
to South Texas did not contain any condition requiring the flow-through to 
Transco of any future refunds. ‘We agree that if this Court were to find that 
the Commission should have ordered the producers to make refunds, the South 
Texas certificate should be modified to provide for the flow-through of such 
refunds. 
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reviewable under Section 19(b) of the Act than the original 
Statement of General Policy. In Wisconsin v. F.P.C., 110 
AppDC 260, 292 F. 2d 753, this Court dismissed an attempt 
to review that Policy Statement as originally issued on Sep- 
tember 28, 1960.* 


CONCLUSION 


For these reasons, the Commission’s order in the certifi- 
cate proceedings, to the extent it is reviewable, should be 
affirmed. The petition in No. 17627 should be dismissed to 
the extent it seeks review of the Fifth Amendment to the 
Commission’s Statement of General Policy No. 61-1, 28 
FPC 441. 


Ricuarp A. Sotomon, 
General Counsel, 


Howarp KE. WaHRENBROCK, 
Solicitor, 


Perer H. Scurr, 
Attorney, 
For respondent. 


Federal Power Commission, 
Washington 25, D.C. 
July 1963 


In any event, the amendment which was effective August 30, 1962, has not 
been shown to aggrieve Continental and Sunray in any way. For the Com- 
mission merely modified the guideline price effective August 30, 1962, for 
initial rates, And that guideline price may be challenged in any proceeding 
where it is applied. 
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QUESTIONS PRESENTED 


In the orders under review the Federal Power Commis- 
sion issued permanent certificates of public convenience 
and necessity to producers of natural gas conditioned upon 
a reduction in their initial contract prices to 15 cents per 
Mcf. The Commission did not condition these permanent 
certificates to require the producers to refund amounts 
previously collected pursuant to unconditional temporary 
certificates in excess of 15 cents per Mcf. 


In the opinion of the producer intervenors, the ques- 
tions presented are: 


Whether the Commission has authority under Section 
7 of the Natural Gas Act to require producers to re- 
fund amounts previously collected for sales of natural 
gas pursuant to unconditional temporary certificates? 


Whether the Commission, in issuing permanent cer- 
tificates to producers of natural gas conditioned upon 
a reduction in their initial contract prices, is required 
to apply this price condition retroactively to prior 
deliveries of gas pursuant to unconditional temporary 
certificates? 


Whether the Commission abused its administrative dis- 
cretion by refusing to condition permanent certificates 
issued to producers of natural gas to require refunds 
of amounts previously collected pursuant to uncondi- 
tional temporary certificates in excess of the price 
condition for future sales imposed upon the perma- 
nent certificates? 


Whether Petitioners have waived the right to appeal 
the Commission’s refusal to require refunds as a re- 
sult of their failure (1) to appeal the unconditional 
temporary certificates issued to the producers or (2) 
to raise the refund issue prior to the filing of their 
applications for rehearing of the orders under review? 
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COUNTERSTATEMENT OF THE CASE 
Introduction 


This joint brief is filed on behalf of Skelly Oil Company, 
Sun Oil Company,’ Prado Oil and Gas Company, George 


1 Petitioners list San Oil Company’s Docket No. OI61-956 as ono of the 
“<¢eonstituent dockets below’’ for purposes of the instant review (Pet. Br. p. 
1, n. 1). In so doing, Petitioners fail to note that Sun Oil Company’s Docket 
No. C161-956 was severed from the proceedings below by the Commission’s 
Opinion No. 362 for purposes of separate disposition. Petitioners do not 
challenge the propriety of that severance in these review proceedings. 
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H. Coates, Continental Oil Company and Sunray D X Oil 
Company as Intervenors. The primary question before the 
Court concerns the refusal of the Federal Power Commis- 
sion to condition permanent certificates issued to producers 
of natural gas to require refunds of amounts previously 
collected pursuant to unconditional temporary certificates. 
Intervenors support the Commission’s refusal to impose 
such a retroactive refund condition. 


In the orders under review the Commission conditioned 
the certificates of public convenience and necessity issued 
to Intervenors and other producers upon a reduction of 
their initial contract prices to 15 cents per Mef. Inter- 
venors Prado Oil and Gas Company, Continental Oil Com- 
pany, and Sunray D X Oil Company have appeals pending 
in this Court to set aside this condition in the Commis- 
sion’s orders? If their appeals are successful, then the 
refund issue raised by the instant cases will be moot as to 
these intervenors. 


The facts relevant to this case are difficult, if not impos- 
sible to discern from the lengthy argumentative statement 
of the case set forth in Petitioners’ brief. The difficulty is 
compounded by Petitioners’ references to matters dehors 
the record to flavor their arguments. Accordingly, a 
counterstatement of the salient facts is required. 


Proceedings before the Commisston 


A. The Texaco Inc.. et al. Phase (First Phase) 


During the latter half of 1959, forty-nine producers of 
natural gas filed certificate applications with the Commis- 
sion covering sales to South Texas Natural Gas Gathering 
Company (South Texas) from various fields in Texas Rail- 


2 Continental OW Co., et al. v. F-P.C., No. 17627; Prado Oil and Gas Co. 
v. F.P.C., No. 17859. 
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road Commission District No. 43 These sales were an 
integral part of an overall project to supply the expanding 
needs of natural gas consumers in the northeastern United 
States, including the petitioners in No. 17628. 


Pending Commission determination of their certificate 
applications, the producers requested temporary certificates 
to commence sales of natural gas pursuant to their con- 
tracts with South Texas. Section 7(c) of the Natural Gas 
Act expressly empowers the Commission to ‘‘issue a tempo- 
rary certificate in cases of emergency, to assure mainte- 
nance of adequate service or to serve particular customers, 
without notice or hearing, pending the determination of an 
application for a certificate....’? Pursuant to this statu- 
tory authority, the Commission has adopted definitive regu- 
lations (18 C.F.R. 157.17 and 157.28). There is no dispute 
that the sworn allegations submitted by the producers com- 
plied with the requirements of the Commission’s Regula- 
tions. Therefore, the Commission granted the producers 
unconditional temporary certificates authorizing sales of 


natural gas in accordance with the subject contracts. Un- 
like the temporary certificates issued to producers in many 
other cases, these were not conditioned upon a reduction 
in the initial contract price or upon a condition to refund 
all amounts above a specified rate in the event a price 
below the initial contract price is ultimately determined 
to be in the public interest.® There simply was no reason 


3 Texas Railroad Commission District No. 4 covers tho 14 southernmost 
counties of the State of Texas. 

4 Related certificate applications were filed by South Texas and Transcon- 
tinental Gas Pipe Line Corporation to construct the facilities necessary to 
transport the gas to consuming areas, 

5 When the Commission believes that the proposed initial price level is clearly 
above the price which will finally be determined to be consistent with the 
public convenience and necessity, it has conditioned the temporary certificates 
on a reduction in the initial price. Cf., California OW Co. v. FP.C., 315 F. 2d 
652 (10th Cir. 1963). In those cases where the Commission is ancertain of the 
appropriate price level it has conditioned the temporary certificates upon an 
express refund obligation. Cf., Texaco Inc. v. FP.C., 290 FP. 24 149 (5th 
Cir, 1961); American Liberty Ow Co. v. F.P.C., 301 F. 24 15 (5th Cir. 1962). 
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for such a ‘‘refund”’ condition, since the Commission had 
previously permanently certificated sales in the area at 
initial prices of 17 cents per Mef which were not subject 
to litigation.* This was particularly true since virtually all 
of the producer contracts provided for initial prices of 
15.0 cents per Mef or less.? In any event, if a refund condi- 
tion had been imposed upon the temporary certificates, the 
producer applicants would have had the opportunity to 
accept or reject such certificates and to know that they 
were committing their gas to the interstate market on 
such terms and conditions. In reliance on their uncondi- 
tional temporary certificates, the producers filed the subject 
contracts with the Commission as rate schedules, and com- 
menced deliveries of gas. 


These related certificate applications were subsequently 
consolidated and hearings held during March and April 
of 1960. Petitioners were intervenors in these proceed- 
ings. The Examiner’s decision, issued on September 8, 
1960, granted the producers unconditional permanent 
certificates of public convenience and necessity (R. 8512- 
8532). On November 22, 1960, the Commission affirmed 
the Examiner’s issuance of unconditional permanent cer- 
tificates to the producers. At no time during the hearings, 
in the briefs filed with the Examiner, or in their exceptions 
to his decision did Petitioners contend that the producers 
were obligated to refund amounts previously collected for 


6 Certainly, the fact that the New York Public Service Commission had filed 
an appeal from a denial of its petition to intervene in another caso created 
no obligation on the Commission to condition the temporary certificates issued 
to the producers. Nor was the New York Commission’s contention that 14.6 
cents per Mef was the appropriate price level for sales from Texas Railroad 
Commission District No. 4 of any particular significance. Its position has 
been and is now that the appropriate initial price level for virtually every 
gas producing area is substantially below the level of permanently certificated 
sales. 

7 Out of the 49 producer contracts, 39 provided for an initial price of 14.6 
cents per Mef, 5 for an initial price of 15 cents per Mcf, and only one for an 
initial price of 17 cents per Mcf. 
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sales of gas pursuant to their unconditional temporary 
certificates. Their sole contention was that the producers 
initial prices should be reduced to 14.6 cents per Mcf. On 
December 22, 1960, the New York Commission applied for 
rehearing of the Commission’s order in Texaco Inc., et al., 
in which no reference was made to refunds (R. 8816). On 
January 19, 1961, the Commission granted this applica- 
tion for rehearing (R. 8938). 


B. The Skelly, et al. Phase (Second Phase) 


During the latter part of 1960, thirty-six additional 
producer certificate applications covering sales to South 
Texas and relating to the same over-all project were filed 
with the Commission. These producers likewise requested 
temporary certificates to commence deliveries of gas pend- 
ing Commission determination of their certificate applica- 
tions. The sworn allegations in their applications com- 
plied with the Commission’s Regulations and unconditional 
temporary certificates were issued and deliveries of gas 
commenced in reliance thereon. Nor was there any reason 
for the Commission to impose a refund condition on the 
temporary certificates issued to this group of producers.® 
Any question was removed by the Commission’s Statement 
of General Policy No. 61-1, 24 F.P.C. 818 (1960), issued 
September 28, 1960, which established an 18 cent per Mef 
area price level for initial sales from Texas Railroad Com- 
mission District No. 4. In promulgating its area prices, 


8 The price level in this second group of producer certificate applications was 
similar to that in the original group in that the majority of the prices were 
15.0 cents per Mcf or below. Thus, 22 of the 36 certificate applications pro- 
posed prices of 15.0 cents or less. It should be noted that in the orders under 
review the Commission severed out for farther consideration in other pro- 
ceedings the 18.0 cents price, which was alleged to bave created a new high 
level mark. The Commission also severed out two 17.0 cents applications and 
a 16.4965 cents application (R. 9741). Thus, in the orders under review the 
highest price proposed was 17.0 cents per Mef, and 22 out of the 32 certificate 
applications provided for prices of 15.0 cents per Mef or less. 
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the Commission emphasized that it had considered many 
factors, stating (24 F.P.C. at 819): 


“Tn arriving at the price levels for the various areas 
set forth in the appendix to this statement, we have 
considered all of the relevant facts available to us. 
Such consideration included cost information from all 
decided and pending cases, existing and historical price 
structures, volumes of production, trends in produc- 
tion, price trends in the various areas over a number 
of years, trends in exploration and development, 
trends in demands, and the available markets for the 


gas.”’ 


The Commission stated that it planned to use these area 
prices to (24 F.P.C. at 818): 


«¢. . serve as a guide to us and to interested parties 
in determining whether proposed initial rates should 
be certificated without a price condition and whether 
proposed rate changes should be accepted or sus- 
pended.’’ 


Many of the producer applicants had not commenced de- 
liveries under temporary certificates at the time of the 
issuance of the Commission’s area pricing policy and re- 
lied on the 18 cent initial price level before committing 
their gas to interstate commerce (R. 286, 607-608). 


Contrary to the suggestion in Petitioners’ brief, there 
was nothing secretive or surreptitious about the manner 
in which these additional producer certificate applications 
were filed or the temporary certificates granted. Section 
7(c) of the Natural Gas Act expressly grants the Commis- 
sion the power to issue temporary certificates ‘‘without 
notice or hearing.’”? The sworn allegations in each of the 
producer applications never have been controverted or any 
claim made that they failed to comply with the Commis- 
sion’s Regulations. 


Moreover, it is difficult to understand how these addi- 
tional temporary certificates were issued without the knowl- 
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edge of Petitioners. Allegedly, they were vigorously chal- 
lenging all sales in excess of 14.6 cents per Mcf from 
Texas Railroad Commission District No. 4 in the Texaco 
Inc., et al. proceeding. All newly filed certificate applica- 
tions are available and open to inspection at the Commis- 
sion. Further, the Commission’s Public Information 
Office maintains a copy of every temporary certificate in 
alphabetical book form for at least one year after its issu- 
ance. This alphabetical temporary certificate book is in 
addition to the formal file which the Commission maintains 
for each docketed proceeding. A temporary certificate 
issued in any proceeding is placed in the formal file and is 
available for public inspection. Thus, if Petitioners had 
wanted to ascertain what temporary certificate applica- 
tions were being issued, they could have easily done so. 
Indeed, it is difficult to understand how Petitioners in 
No. 17628 had no knowledge of a project of this magni- 
tude when they were the ultimate beneficiaries of the addi- 
tional volumes of gas to be supplied and not claim that they 


have always been so vitally interested that everyone, in- 
cluding Intervenors, has known of their position since the 
inception of the proceedings. 


The thirty-six new producer certificate applications were 
consolidated with the forty-nine applications previously 
involved in Texaco Inc. et al. (R. 9118-9123). Because of 
a change in the lead docket the proceedings were redesig- 
nated Skelly Oil Company, et al. Hearings were held 
from May 15 to June 26, 1961 (R. 1-1202). The Examiner’s 
decision was issued on January 25, 1962 (R. 9474-9503). 
The Examiner approved the producers’ initial contract 
prices with one exception? and granted unconditional 


° The Examiner conditioned the 18 cent per Mef price proposed by Jake L. 
Hamon in Docket No. CI61-922 to 16.5 cents per Mcf for lack of arm’s length 
bargaining (R. 9497). However, as noted above, in the orders under review 
the Commission severed out Hamon’s certificate application for further con- 
sideration in another pending proceeding, so that such certificate application 
is not before the Court. 
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permanent certificates of public convenience and necessity. 
The Examiner rejected arguments by Petitioners in favor 
of a price condition, stating, inter alia (R. 9496-9497) : 


“The Staff’s Exhibits 24, 24.4, 24-B and 24C are 
stated (Staff Br. p. 40) to afford ‘evidence of an exist- 
ing price level in the 16-17 cent price range.’ More im- 
portantly, the evidence herein shows all the proposed 
initial prices to be at or under the Commission’s area 
price, hence the independent producer price issue ap- 
pears to require only minimal discussion. 


“The Commission’s area price standards were 
promulgated after due consideration of numerous 
factors (24 F.P.C. 819; Sec. 2.56 Rules of Practice) 
and the Statement of General Policy 61-1 provides 
(24 F.P.C. 818), in pertinent part: 

«<< These standards will serve as a guide to 
us and to interested parties in determining whether 
proposed initial rates should be certificated without 
a price condition...’ ”’ 


Even though the Examiner conditioned one of the pro- 
ducer certificate applications, he did not discuss the refund 
question because Petitioners had not at any time in the 
hearing or in their briefs contended that the producers 
should make refunds applicable to prior deliveries of gas 
under unconditional temporary certificates. 


Since Intervenors agreed with the Examiner’s conclu- 
sions, they filed no exception to his decision. However, 
exceptions were filed by other parties, including Peti- 
tioners. Once again in their exceptions to the Examiner’s 
decision, Petitioners failed to raise the refund issue but 
merely contended that the initial contract prices should 
be conditioned at 14.6 cents per Mcf.° 


10 As discussed infra, at pp. 30-33, the Petitioners’ failure to raise the 
refund issue in their exceptions to the Examiner’s decision resulted in a 
waiver of this point under the Commission’s Rules of Practice and Procedure. 
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On August 30, 1962, the Commission issued Opinion No. 
362 granting the producer applicants certificates of public 
convenience and necessity conditioned on a reduction in. 
their initial contract prices to 15 cents per Mef (R. 9723- 
9760). Although no issue had been raised as to the pro- 
ducers’ refund obligations, the Commission. expressly re- 
fused to require refunds of amounts previously collected 
by the producers pursuant to their unconditional tempo- 
rary certificates, stating (R. 9742}: 


‘‘Unlike the situation in CATCO where all of the 
unconditioned price certificates by which gas was dedi- 
cated to interstate commerce were either subject to 
timely court review because challenged and appealed 
or (in one case) granted pending such review, the 
producers here have been operating, pending this hear- 
ing on their permanent certificate application, pur- 
suant to effective temporary certificates containing no 
price condition, the validity of which have never been 
challenged on appeal. Under these circumstances 
we believe that there is no basis for ordering refunds 
for the period, prior to the effective date of the perma- 
nent certificates being issued herewith, during which 
the producers were receiving the higher prices uncon- 
ditionally authorized in their temporary certificates.”’ 


Applications for rehearing of Opinion No. 362 were filed by 
Intervenors and other producer applicants and by Peti- 
tioners. In their applications for rehearing, Petitioners 
for the first time contended that, in issuing permanent 
certificates conditioned on a reduction in the initial con- 
tract prices, the Commission was required to retroactively 
apply this price condition to deliveries of gas previously 
made pursuant to unconditional temporary certificates. 


11 The Commission simultaneously issued the Fifth Amendment to its 
Statement of General Policy No. 61-1 reducing the area price for initial sales 
in Texas Railroad Commission District No. 4 from 18 cents per Mcf to 16 cents 
per Mcf. 27 Fed. Beg. 8918 (1962). 
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In Opinion No. 362-A, issued December 18, 1962, the Com- 
mission denied the applications for rehearing with excep- 
tions not pertinent here. In overruling Petitioners’ re- 
fund argument, the Commission stated (R. 10013-10014) : 


“PSC finally argues along with Long Island Light- 
ing Company and The United Gas Improvement Com- 
pany that we should have required refunds by the 
producers as a result of our determination of the 15- 
cent in-line price. The essence of our conclusions on 
this point is that it would be inequitable to require the 
producers to make refunds where they were issued 
temporary certificates in general language without 
specific provision for refunds. They undertook serv- 
ice thereby binding themselves to deliver gas until 
relieved by us under a certificate that did not require 
nor suggest a refund. The situation was different in 
the CATCO case. There was no temporary certificate 
and the permanent certificate was the subject of a 
timely petition for review. Moreover, service there 
had not begun until after judicial proceedings had 
been initiated so that the rates were challenged before 
any revenues were collected. 


‘¢A yefund has been required when the permanently 
certificated rate is less than the temporary one, but 
in such a case specific language advising the parties 
of the risk they took if they accepted the temporary 
certificate has uniformly been used. Since in the pres- 
ent proceeding there is no such provision in the tem- 
porary certificates, to proceed now and order the pro- 
ducers to make refunds would not be equitable regard- 
less of any ultimate right we may have to order such 
refunds.’ (Footnotes omitted.) 
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SUMMARY OF ARGUMENT 
I. The Commission Does Not Have Authority to Require Re- 


funds of Amounts Previously Collected Pursuant to Un- 
conditional Temporary Certificates 


A. The Commission correctly decided to make its cer- 
tificate order of August 30, 1962, effective only prospec- 
tively because the National Gas Act does not empower the 
Commission to set retroactive rates or award reparations 
based thereon. The rates collected by producers pursuant 
to unconditional temporary certificates prior to the effec- 
tive date of Opinion No. 362 were filed rates which the 
Commission cannot alter for any past period. Signal Ou 
and Gas Co. v. F.P.C., 238 F. 2d 771, 773 (8rd Cir. 1956). 


The long-established rule that the Commission has no 
power to set retroactive rates or awards reparations but can 
only fix rates ‘‘to be thereafter observed and in force,’’ is 
applicable to the sales in these cases. F.P.C. v. Hope 
Natural Gas Co., 320 U.S. 591, 618 (1944) ; Montana Dakota 


Utilities Co. v. Northwestern Public Service Co., 341 US. 
246 (1951). Petitioners could not maintain a cause of 
action for recovery of amounts previously collected pur- 
suant to unconditional temporary certificates and filed rate 
schedules, and they cannot achieve the same end through 
retroactive application of a price condition in certificates 
of public convenience and necessity. T.I.M.E. v. United 
States, 359 U.S. 464, 469-470 (1959). 


In Sunray Mid-Continent Oil Co. v. F.P.C., 270 F. 2d 
404 (10th Cir. 1959), the court held invalid a temporary 
certificate containing a price condition which would have 
required the producer to refund the difference between the 
contract rate and whatever amount might later be deter- 
mined to be required by the public convenience and neces- 
sity. In striking down the temporary certificate with what 
is known as a ‘‘floorless’’ price condition, the court noted 
that the Commission’s action constituted neither accept- 
ance, rejection, nor proper conditional acceptance of Sun- 
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ray’s application. Instead, the court continued, ‘‘It merely 
purports to hold in abeyance potential conditions.’”’ ‘‘Un- 
der such conditions,’’ the court held, ‘‘Sunray is denied 
its right to have the Commission act upon its application 
with such certainty as to allow the exercise of choice upon 
Sunray’s part.”? (270 F. 2d at 410.) Petitioners, how- 
ever, would have the Commission impose the very type of 
floorless condition held invalid in Sunray and compound 
such error by doing so retroactively through an implied 
condition which none of the parties or the Commission 
construed as being present in the previously issued and 
accepted temporary certificates. 


Furthermore, since the Commission does not have statu- 
tory authority to fix rates retroactively or award repara- 
tions, it cannot achieve indirectly what it is forbidden to 
do directly. Panhandle Eastern Pipe Line Co. v. F.P.C., 
9204 F. 2d 675, 679-680 (3rd Cir. 1953). 


B. The temporary certificates issued to the producers 


were in the form construed by the Commission as being 
without condition for refunds. In the face of the lack of 
such a condition, Petitioners argue that a refund obliga- 
tion is inherent in all temporary certificates. Their claim 
is based upon the fact that the temporary certificates were 
issued without notice and hearing. The short answer to 
their contention is that Section 7 expressly provides for 
summary action authorizing the Commission to issue 
temporary certificates ‘‘without notice or hearing.’’ 


Moreover, the implication in Petitioners’ argument that 
the Commission issued temporary certificates without giv- 
ing any consideration to the price at which service may be 
initiated is not borne out in actual practice. In fact, in 
numerous cases the Commission attaches price conditions 
expressly limiting the price which may be collected during 
pendency of temporary certificates. 
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C. Petitioners rely upon the fact that temporary cer- 
tificates are issued ‘‘without prejudice’’ to such order as 
the Commission may issue in connection with final disposi- 
tion of the certificate application. By a strained inter- 
pretation of this standard language contained in all tempo- 
rary certificates, Petitioners argue that the Commission 
may insert a retroactive refund condition in the permanent 
certificate. Apart from the fact that such an interpreta- 
tion is clearly proscribed by Sunray Mid-Continent Ou Co. 
v. F.P.C., supra, the Commission has consistently over a 
period of many years construed the ‘‘without prejudice”’ 
proviso as merely informing applicants that service rend- 
ered pursuant to the temporary certificate would not fore- 
close any prospective determination by the Commission in 
issuance of the permanent certificate. F.P.C. v. Panhandle 
Eastern Pipe Line Co., 337 U.S. 498, 513 (1949); Signal 
Oil and Gas Co. v. F.P.C., supra. 


IL. The Commission Did Not Abuse Its Discretion by Refusing 
to Attach a Refund Condition to Permanent Certificates 
Issued to Producers 


The lack of the Commission’s statutory power to order 
refunds of amounts collected pursuant to unconditional 
temporary certificates is dispositive of Petitioners’ con- 
tentions. However, even if it be assumed, arguendo, that 
the Commission has the authority to award refunds of 
amounts previously collected pursuant to unconditional 
temporary certificates and filed rate schedules, it is clear 
that under the circumstances of this case the Commission 
properly refused retroactively to order ‘‘refunds.’’? The 
Commission recognized that the producers had accepted 
temporary certificates and commenced service with the 
assumption that they would be permitted to collect and 
retain their contract rates, at least during the pendency of 
the temporary certificates. For the Commission to have 
held otherwise at this late date would constitute a type of 
entrapment. Hunt v. F.P.C., 306 F. 24 334 (5th Cir. 1962). 
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Further, such a radical departure from consistent prac- 
tice would require the Commission to blind itself to the 
practical effects of requiring refunds upon producers, 
gatherers, interstate pipelines, and distributors, and also 
upon the ultimate consumers. Notably, permanent cer- 
tificates were not issued in these proceedings until August 
30, 1962—nearly twenty-one months, including two winter 
heating seasons, after deliveries were commenced. Aside 
from the fact that these supplies were available to and 
used by Petitioners at any early date when they were 
needed, the producers made financial commitments based, 
in part at least, upon the terms of their temporary cer- 
tificates. No contention was made throughout the proceed- 
ings that refunds should be ordered. If the producers 
had known that their temporary certificates contained 
‘‘hidden’’ refund conditions, many would not have been 
willing to accept the temporary certificates and to provide 
the interstate market with their valuable natural gas. Cf. 
C.A.B. v. Delta Airlines, 367 U.S. 316 (1961). In view of 
the parties’ reliance upon consistent policy not to require 
refunds in cases such as these, if the Commission were to 
adopt a change in administrative policy holding that all 
temporary certificates shall contain refund conditions— 
and assuming such policy did not run afoul of the court’s 
holding in Sunray Mid-Continent Oil Co. v. FP.C., supra,— 
such change should be applied only prospectively. Chap- 
man v. El. Paso Natural Gas Co., 92 U.S. App. D.C. 154, 
160-161, 204 F. 2d 46, 53-54 (1953) ; Safarik v. Udall, 113 
U.S. App. D.C. 68, 74, 304 F. 2d 944, 950 (1962). 


IIL. Petitioners Have Waived Their Right to Challenge the 
Commission's Refusal to Require Refunds 
A. Although Petitioners attempt to disguise their true 
position by contending that the Commission has inherent 
refund powers, their real argument centers upon the issu- 
ance of unconditional temporary certificates. Basically, 
Petitioners argue that the Commission should have at- 
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tached refund conditions to the temporary certificates. 
This argument comes too late. The temporary certificates 
were final orders in the sense that they were appealable at 
the time they were issued. Texaco Inc. v. F.P.C., 290 F. 2d 
149, 156-157 (5th Cir. 1961). By their failure to appeal, 
Petitioners waived any right they may have had to contest 
the terms of the temporary certificates. 


B. Moreover, Petitioners have failed to follow the pre- 
scribed procedure to maintain their contention for refunds. 
The Commission’s Regulations plainly provide that fail- 
ure to file exceptions results in waiver of any objection to 
an examiner’s decision. Thus, Petitioners could have ex- 
cepted to the two examiner’s decisions herein for failure to 
require refunds. They did not do so. They also remained 
silent on this issue when the Commission issued its 
order relating to the First Phase certificates on November 
22, 1960. These failures to raise the refund issue at the 
prescribed time constitute a fatal waiver which cannot now 
be resurrected under the guise of a retroactive rate-making 
condition in permanent certificates. 
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ARGUMENT 
T 


THE COMMISSION DOES NOT HAVE AUTHORITY TO REQUIRE 
REFUNDS OF AMOUNTS PREVIOUSLY COLLECTED PUR- 
SUANT TO UNCONDITIONAL TEMPORARY CERTIFICATES 


A. The Refund Condition Sought by Petitioners is Beyond the 
Commission’s Statutory Authority 


Petitioners do not challenge the 15.0 cents per Mef price 
condition in the permanent certificates issued to the pro- 
ducers. Instead, they claim that the Commission erred by 
refusing retroactively to apply this price condition to 
prior sales of natural gas pursuant to unconditional tempo- 
rary certificates. In short, Petitioners seek to have the 
Commission set retroactive rates and award reparations 
under the guise of a Section 7 certificate condition.” How- 
ever, under the Natural Gas Act Congress has withheld 
from the Commission the power to grant reparations or 
set retroactive rates based upon allegedly unreasunable 
past rates. This fundamental fallacy in Petitioners’ ap- 
peal was recognized recently in Atlantic Refining Co. v. 
FP.C., .... US. App. DC. ...., 316 F. 2d 677 at 679 
(1963), where this Court said: 


“¢.. there is no mechanism for refund of overcharges 
under Section7... 7 


The Commission’s lack of power under the Natural Gas 
Act to set retroactive rates or award reparations has long 
been established. Thus, in Hope Natural Gas Co. v. F-P.C., 
134 F. 2a 287, 309-310 (4th Cir. 1943), the court held: 


“The fundamental difference between quasi-legis- 
lative and quasi-judicial power is that the one is 
concerned primarily with prescribing regulations for 


12 Thus, Petitioners complain that unless refunds are roquired: ‘<Consumers 
will have no remedy for pest price exploitation....’’ (Pet. Br. p. 25.) ‘‘In 
that way, and Snly in that way, can the transaction be restored to the footing 
it would have occupied had it gone into effect in the normal course after hear- 
ing.’’ (Pet. Br. p. 31.) (Emphasis added.) 
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the future, the other with determining rights in the 
light of what has occurred in the past. Cf. Baer 
Bros. v. Denver and R.G.R. Co., 233 U.S. 479, 486... . 
The Natural Gas Act shows clearly that it was the 
intention of Congress to give the Commission quasi- 
legislative power, i.e. regulatory power as to future 
rates; but there is no indication of any intention to 
clothe it with judicial or quasi-judicial powers with 
respect to past charges or practices, such as was vested 
in the Interstate Commerce Commission by section 9 
of the Interstate Commerce Act. ... As the Com- 
mission itself says, it was not given authority to fix 
rates for the past or to award reparations on account 
of past rates. If it was not given the power to fix past 
rates, or award reparations based upon their unrea- 
sonableness, it certainly was given no power to do the 
same thing indirectly by making findings of fact as to 
past rates to be given effect in rate proceedings be- 
fore state commissions. No intention on the part of 
Congress to vest any such unusual power in a commis- 
sion ought to be indulged unless conferred in the 
plainest terms; and not only is it not plainly given 
here, but such power cannot be spelled out of the 
statutes on any theory of interpretation with which we 
are familiar.’’ (Emphasis added.) 


On review of the Fourth Cireuit’s decision the Supreme 
Court held that the Commission’s findings as to the lawful- 
ness of past rates were not reviewable because such find- 
ings did not result at that time in an appealable injury. 
Nevertheless, in F.P.C. v. Hope Natural Gas Co., 320 U.S. 
591 (1944), the Supreme Court recognized that the Com- 
mission could not enter a reparation order nor set retro- 
active rates, stating (320 U.S. at 618): 


“It is conceded that under the Act the Commission 
has no power to make reparation orders. And its 
power to fix rates admittedly is limited to those ‘to 
be thereafter observed and in force.’ ’’ 


In Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246 (1951), the Supreme Court de- 
cided that analogous provisions in the Federal Power Act, 
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16 U.S.C. §§ 791-823, precluded the Commission from deter- 
mining the lawfulness of past rates even to aid the dis- 
position of a cause of action in a federal district court. 
The holding of the Montana-Dakota case was followed most 
recently in T.I.M.E. v. United States, 359 U.S. 464 (1959), 
where the Court held that the Motor Carrier Act did not 
create a cause of action for unreasonable rates charged in 
the past stating (359 U.S. at 469-470): 


“<< As this Court recognized in Montana-Dakota Utilities 
Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 251, 
71 S. Ct. 692, 695, 95 L. Ed. 912, language of this sort 
in a statute which entrusts rate regulation to an ad- 
ministrative agency in itself creates only a ‘criterion 
for administrative application in determining a law- 
ful rate’ rather than a ‘justiciable legal right.’ In 
Montana-Dakota it was held that the Federal Power 
Act, which like the Motor Carrier Act expressly de- 
clares unreasonable rates to be ‘unlawful,’ does not 
create a cause of action for the recovery of allegedly 
unreasonable past rates. In the absence of any indica- 
tion that Congress intended that despite the absence 
of any reparations power in the Federal Power Com- 
mission the federal courts should entertain suits for 
reparation of unreasonable rates, and refer to the 
Commission the controlling issue of past unreason- 
ableness, the Court declined to permit the Commis- 
sion to accomplish indirectly through such a proceed- 
ing that which Congress did not allow it to accomplish 
directly.”? (Emphasis added.) 


See also Signal Oil and Gas Co. v. F.P.C., 238 F. 2d 771, 
773 (3rd Cir. 1956), cert. den., 353 U.S. 923 (1956). 


The unconditional temporary certificates issued to the 
producers in this case authorized sales of gas to South 
Texas at their initial contract prices. These contracts 
were filed with the Commission as the appropriate rate 
schedule for each sale and set forth the only legal rate 
which the producers could charge and South Texas could 
pay. As noted in the M ontana-Dakota case (341 U.S. at 
251): 
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“‘TA company] can claim no rate as a legal right that 
is other than the filed rate, whether fixed or merely 
accepted by the Commission, and not even a court can 


authorize commerce in the commodity on other terms.”’ 


Even if another rate were later determined to be the just 
and reasonable rate, the Commission has no power to order 
reparations. Hope Natural Gas Co. v. F.P.C., 196 F. 2d 
803, 805 (4th Cir. 1952). When deliveries of gas com- 
menced, the temporary certificates and rate schedules of 
the producers became operative, and the Commission could 
not thereafter retroactively change their filed rates by 
granting reparations or ordering refunds. T.I.M.E., Inc. 
vy. U. S., supra; Montana-Dakota Utilities Co. v. .North- 
western Public Service Co., supra; F.P.C. v. Hope Natural 
Gas Co., supra. 


In addition to being subject to the obligations of a cer- 
tificate holder'* under the Natural Gas Act, the producers 
were also entitled to the security of certificate holders. 
C.A.B. v. Delta Airlines, 367 U.S. 316 (1961). 


The fact that the permanent certificates subsequently 
granted to the producers were conditioned upon a price 
below their initial contract prices did not give the Com- 
mission the power to grant reparations or order refunds. 
Certainly, if the Commission had conditioned the subject 


18 As noted in Hunt v. FP.C., 306 F. 24 334 at 342 (Sth Cir. 1962): 


“<There is, first, the status of the producer under a temporary. His rights 
may be temporary, but his duties are not, or at least on the present holding 
they are not. Like the ancient covenant running with the land, the duty 
to continue to deliver and sell flows with the gas from the moment of the 
first delivery down to the exhaustion of the reserve, or until the Commis- 
sion, on appropriate terms, permits cessation of service under §7(b), 
15 U.S.C.A. §717f(b). Sun Oil Co. v. F.P.C., 1960, 364 U.S. 170, 80 
S. Ct. 1388, 4 L. Ed. 2d 1639; Sunray Mid-Continent Oil Co. v. FP.P.C., 
1960, 364 U.S. 137, 80 8. Ct. 1392, 4 L. Ed. 2d 1623; Continental Oil Co. 
vy. F.P.C., 5 Cir, 1959, 266 F. 2d 208. That means that, for good or 
evil, a producer under a temporary is subject to all of the regulations, 
restraints and duties of a natural gas company, §2(6), 15 U.S.C.A. 
§ 717a(6).’” 
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temporary certificates on a price subsequently determined 
to be lower than the price required by the public conven- 
ience and necessity and producers had not contested such 
a condition at the time of issuance of the temporary cer- 
tificates, it is clear that the producers could not have re- 
quested refunds and reparations from South Texas, Trans- 
continental and their customers. See Arizona Grocery Co. 
v. Atchison T. & S.F-Ry. Co., 284 U.S. 370 (1932). The 
converse is likewise true when the initial price in uncondi- 
tional temporary certificates is above the price ultimately 
allowed for the permanent certificates. This is the very 
heart of the filed rate doctrine. In the absence of an ex- 
press refund condition, once a rate becomes effective the 
Commission cannot require a natural gas company to make 
refunds or reparations measured by what it subsequently 
determines to be the appropriate rate leval. It is irrelevant 
that the Commission subsequently determined that perma- 
nent certificates should be issued to certain producers™ at 
prices conditioned below the filed rates previously collected 
pursuant to unconditional temporary certificates. The 
Natural Gas Act represents a comprehensive scheme of 
regulation, and Congress has left no doubt that the Com- 
mission cannot set retroactive rates or grant reparations. 
Once a transaction is consummated and deliveries com- 
menced pursuant to an effective filed rate, the parties are 
entitled to rely upon such rate until it is changed prospec- 
tively. 


Petitioners’ real complaint is aimed at the failure of the 
Commission to insert refund conditions in the temporary 
certificates issued to the producers. As discussed infra, at 
pages 30-33, Intervenors submit that the failure of Peti- 
tioners to appeal the temporary certificates resulted in a 


14 Out of the 85 consolidated producer certificate applications, 54 provided 
for prices below tho 15 cent price condition in the permanent certificates. Of 
course, Petitioners do not suggest that the prices applicable to these contracts 
should be increased to the 15 cent level for deliverics pursuant to the uncondi- 
tional temporary certificates. 
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waiver of their rights with respect to the refund question. 
In any event, the relief now sought by Petitioners falls 
within the rationale of Sunray Mid-Continent Oil Co. v. 
F.P.C., 270 F. 2d 404 (10th Cir. 1959). In Sunray, the 
court held that the express refund condition imposed on 
the temporary certificates was unlawful because it did not 
appraise the applicants of the terms and conditions under 
which their temporary sales would be made, stating (270 
F. 2d at 409-410) : 


‘“‘The Act contemplates that the Commission need not 
accept the conditions contained in an application, Sun- 
ray Mid-Continent Oil Co. v. Federal Power Commis- 
sion, supra; it likewise contemplates that the appli- 
cant need not accept conditions imposed by the Com- 
mission in its initial acceptance. Where conditions 
are imposed by the Commission the applicant has the 
free choice to accept or reject; to dedicate his prop- 
erty to public service or to refuse so to do; to submit 
to the jurisdiction of the Commission or to remain 
beyond the bounds of interstate commerce. This 
choice cannot be exercised by the applicant if the Com- 
mission says, in effect: ‘Sell your gas; collect your 
proposed initial price; we will later tell you if you 
can keep your collections; if we decide you cannot, you 
must assure refund by bond.’ 


* * * * * 


“But in Atlantic, the applicant was tendered a cer- 
tificate setting a firm initial rate with a condition al- 
lowing potential increase. In the instant case no 
initial rate is accepted. None is rejected. The appli- 
cant is merely asked to speculate as to what the ulti- 
mate temporary rate may be, to rely on the ultimate 
fairness of the final determination, and to meanwhile 
dedicate its gas to public service. The action of the 
Commission is neither an acceptance, rejection nor 
proper conditional acceptance of Sunray’s application. 
It merely purports to hold in abeyance potential condi- 
tions. Under such circumstances Sunray is denied its 
right to have the Commission Act upon its application 
with such certainty as to allow the exercise of choice 
upon Sunray’s part.’’ 
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Petitioners would compound the error condemned in Sun- 
ray by requiring the Commission to retroactively impose 
such an unlawful refund condition upon the temporary cer- 
tificates issued in this case. 


Petitioners’ position is predicated on the assumption 
that the Commission has authority under Section 7 of the 
Natural Gas Act to require producers to refund amounts 
previously collected for sales of natural gas pursuant to 
unconditional temporary certificates. They would require 
the Commission to set retroactive rates and award repara- 
tions under the guise of a certificate condition. However, 
it is well established that the Commission does not have 
the statutory authority to set retroactive rates or award 
reparations and it cannot achieve indirectly what it is for- 
bidden to do directly. Panhandle Eastern Pipe Line Co. 
v. F.P.C., 204 F. 2a 675, 679-680 (3rd Cir. 1953) ; Central 
West Utility Co. v. F.P.C., 247 F. 2d 306, 313 (8rd Cir. 
1957). Accordingly, even if there were a factual basis to sup- 
port the imposition of a retroactive refund condition on the 


permanent certificates issued to the producers in this case, 
it is clear that under the Natural Gas Act the Commission 
does not have the legal authority to impose such a condi- 
tion. If Petitioners wish to grant the Commission the 
statutory power to set retroactive rates or grant repara- 
tions, they should seek Congressional, not judicial relief. 


B. Summary Issuance of Temporary Certificates is Irrelevant 
in Determining the Commission’s Authority to Award 
Refunds 


Throughout their brief, Petitioners refer to the fact that 
the unconditional temporary certificates in this case were 
issued without notice or hearing. Since they do not pur- 
port to be attacking the issuance of the temporary cer- 
tificates, as such, any question of public notice would ap- 
pear to be irrelevant. Nonetheless, they attempt incon- 
gruously to raise an issue as to notice as a basis for their 
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contention that every temporary certificate contains an 
‘inherent?’ refund obligation. They assert that unless 
there is such an ‘‘inherent’’ refund obligation the tempo- 
rary certificates are void as creating an “exemption from 
regulation.’’ (Pet. Br. p. 27.) Likewise they argue that 
such an inherent obligation is necessary because: 


“In that way, and only in that way, can the consumer 
be assured that he will not be irremediably prejudiced 
by his exclusion from the ex parte proceeding in which 
the temporary was granted and by the haste and ab- 
sence of prior investigation that attended its issuance.” 
(Pet. Br. p. 31.) 


Assuming, arguendo, that Petitioners did not have actual 
notice of these temporary certificates, the short answer to 
their arguments is that Section 7(c) of the Natural Gas 
Act expressly empowers the Commission to issue temporary 
certificates ‘‘without notice or hearing.’’ Petitioners’ re- 
quest for a change in Section 7(c) should be addressed to 
Congress. The same is true of Petitioners’ complaint as 


to the length of time which elapsed between the issuance 
of temporary certificates and the determination and issu- 
ance of permanent certificates. The lack of adequate per- 
sonnel to expeditiously process all pending certificate appli- 
cations certainly could not expand the Commission’s 
authority. The remedy lies with Congress and not the 
courts. 


Petitioners’ inherent refund argument is also predicated 
on their assertion that in granting temporary certificates 
the Commission acts hastily and leaves the question of 
price for determination in a subsequent hearing on the 
application for a permanent certificate (Pet. Br. p. 30). 
However, there is no factual foundation to support Peti- 
tioners’ assumption. Indeed, Petitioners’ brief shows that 
almost one-fourth of the 2,880 temporary certificates issued 
between September 30, 1960 and June 30, 1962 contained 
price conditions (Pet. Br. p. 24, n. 12). In granting tem- 
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porary certificates the Commission does not act in haste 
or without any prior investigation. Customarily the Com- 
mission takes a month or more from the date of filing of 
a request for a temporary certificate to complete its review 
and to act on the request. Although its determination 
relates only to the period when the temporary certificate is 
effective, the Commission issues temporary certificates 
after considering all factors affecting the public interest— 
including price. Appropriate conditions may be inserted 
in the temporary certificate, if necessary. But, pursuant 
to statute, temporary certificates are issued without notice 
or hearing. 


C. The “Without Prejudice” Clause Did Not Create a 
Refund Obligation 


Every temporary certificate issued by the Commission 
contains a standard condition that it is ‘‘without prejudice”’ 
to such orders as the Commission may issue in connection 
with final disposition of the certificate application. Notably 


the ‘‘without prejudice’’ clause is contained in every tem- 
porary certificate issued by the Commission whether or 
not the temporary certificate also contains an express 
refund condition. The purpose of this standard ‘‘without 
prejudice’? proviso is obvious. It merely advises the 
recipient of the temporary certificate that the service ren- 
dered under such certificate shall have no effect or signifi- 
cance in connection with whatever prospective determina- 
tion the Commission may make in the permanent cer- 
tificate.* 


By a strained and unnatural construction, Petitioners 
claim that this ‘‘without prejudice”’ clause created an ex- 
press refund obligation in the temporary certificates issued 


15In Signal Oi and Gas Co. v. FLP.C., supra, the court rejected a pro- 
ducer’s argument that in determining his application for a permanent cer- 
tificate the price being collected pursuant to the unconditional temporary 
certificate had ‘‘become invested with a compelling and decisive significance.’” 
(283 F. 2d at 773.) 
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to the producers. First, it should be noted that the only 
parties to the temporary certificates—the producers and 
the Commission—do not agree with Petitioners’ construc- 
tion. In any event, the error inherent in their attempt 
to read into this standard provision an unexpressed refund 
obligation was cogently stated in Barron Coop. Creamery 
v. Wickard, 140 F. 2d 485 at 488 (7th Cir. 1944): 


“¢ Administrative orders, like statutes, are not to be 
given strained and unnatural constructions. ... The 
language of a regulation should be considered as in- 
tended to guide and not to entrap those who are 
governed by it. If the plaintiffs are held accountable 
for the Secretary’s unnatural and unusual construction 
of Order 41, they are being saddled with a responsibility 
not delineated by the order and with a surprise burden 
impossible to anticipate, which, unwarned, they had 
no opportunity to take steps to protect themselves 
against. The order, instead of a blazed trail for their 
guidance, would be a snare for their entrapment. Ad- 
ministrative orders of that character are unlawful.’’ 


The invalidity of Petitioners’ construction is further 
shown by the fact that it would create an unlawful refund 
obligation. In Sunray Mid-Continent Oil Co. v. F.P.C., 
supra, the court condemned an express condition in a 
temporary certificate which obligated the applicant to 
refund charges in excess of those ultimately found to be 
proper. The court held that such a condition was unlawful 
because it required the producer ‘‘to speculate as to what 
the ultimate rate may be, to rely on the ultimate fairness 
of the final determination, and to meanwhile dedicate its 
gas to public service.”” (270 F. 2d at 409.) It is funda- 
mental that if another construction is reasonable, an unlaw- 
ful construction will not be placed upon a clause in a 
contract or order. 


Furthermore, the Commission has consistently con- 
strued the ‘‘without prejudice” proviso as not constituting 
a refund condition. Such consistent administrative inter- 
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pretation, even though heretofore unquestioned, is entitled 
to great weight. F.P.C. v. Panhandle Eastern Pipe Line 
Co., 337 US. 498, 513 (1949) ; Panhandle Eastern Pipe Line 
Co. v. F-P.C., 232 F. 2d 467, 471 (3rd Cir. 1956), cert. den., 
352 U.S. 891 (1956); Gas Service Co. v. F.P.C, 108 U.S. 
App. D.C. 334, 337, 282 F. 2d 496, 499 (1960). 
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THE COMMISSION DID NOT ABUSE ITS DISCRETION BY RE- 
FUSING TO ATTACH A “REFUND” CONDITION TO THE 
PERMANENT CERTIFICATES ISSUED TO THE PRODUCERS 

Assuming, arguendo, that the Commission has the statu- 
tory authority to require refunds of amounts previously 
collected pursuant to unconditional temporary certificates, 
then these cases involve nothing more than a review of 
the Commission’s discretionary act of refusing, on the 
record, to attach such a ‘‘refund”” condition to the perma- 
nent certificates issued in this case. Petitioners have care- 

fully avoided this issue of discretion (Pet. Br. pp. 33-35). 


The power of the Commission to attach conditions to per- 
manent or temporary certificates is now beyond dispute. 
See for example, Atlantic Refining Co. v. Public Service 
Commission of State of New York, 360 US. 378 (1959) ; 
Texaco Inc. v. F-P.C., 290 F. 2d 149 (5th Cir. 1961). How- 
ever, such conditions must be reasonable.** Intervenors 
submit that it would be arbitrary, unreasonable, and a clear 
abuse of discretion if the Commission were to issue a tem- 
porary certificate without an express ‘‘refund’’ condition, 
permit sales commenced thereby in reliance on such uncon- 
ditional temporary certificate, and then impose a retroactive 
‘refund’? condition at the time the permanent certificate 


16 Section 7(e) of the Act, reads, in pertinent part, as follows [15 U.S.C. 
§ 717£(e)]: 
‘<The Commission shall have the power to attach to the issuance of the 
certificate and to the exercise of the rights granted thereunder such 
reasonable terms and conditions as the public convenience and necessity 
may require.’? (Emphasis added.) 


is issued to the producer. Sunray Mid-Continent Oil Co. 
v. F-P.C., 210 F. 2d 404 (10th Cir. 1959). It follows, there- 
fore, that the Commission did not err in refusing to impose 
such a refund condition on the permanent certificates issued 
in this case. 

As the Commission noted in Opinion 362-A (RB. 10013- 
10014) : 


“¢. |. it would be inequitable to require the producers 
to make refunds where they were issued temporary 
certificates in general language without specific provi- 
sion for refunds. ‘They undertook service thereby 
binding themselves to deliver gas until relieved by us 
under a certificate that did not require nor suggest a 
refund.’? (Footnote omitted.) 


Implicit in this ruling is the Commission’s acknowledge- 
ment that it cannot ‘‘change the rules in the middle of the 
game,’’” especially in a case such as this where the imposi- 
tion of a ‘‘refund’?’ was not raised, briefed or argued prior 
to the issuance of the permanent certificates and would 
not “meet the test of constitutional due process.”’ See 
Sunray Mid-Continent Ou Co. v. FP.C., supra. 


The issuance of a temporary certificate to a producer 
is an essential and vital factor in the practical operations 
of his business. However, the granting of such a temporary 
certificate does not carry with it mere privileges. Serious 
duties and responsibilities also attach to the status of the 
producer with correlative benefits to the consumers who 
will receive the gas while the producer operates under the 
temporary certificate. See Hunt v. F.P.C., 306 F. 2d 334 
at 342 (5th Cir. 1962), and note 15, supra. 


17 See Minneapolis Gas Co. v. F-P.C., 111 U.S. App. D.C. 16 at 19, 294 F. 2d 
212 at 215 (1961); and Trunkline Gas Co. v. F.P.C., 247 F. 2d 159 at 164 
(Sth Cir. 1957). 


18 Compare Florida Economic Advisory Council v. F.P.C., 102 US. App. D.C. 
152 at 156, 251 F. 2d 643 at 648 (1958), cert. den., 356 U.S. 959 (1958). 
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In addition to his legal obligations, a producer must 
also commit himself with regard to many operating matters. 
For example, he must install the necessary facilities, ar- 
range for financing, if necessary, and make other financial 
commitments incident to the commencement of deliveries. 
Farther, he is obligated to pay royalties usually on the 
basis of one-eighth of the value of the gas sold. If the 
producer does not make such royalty payments, then he 
jeopardizes his lease. Yet, if the price collected during 
pendency of an unconditional temporary certificate is 
subject to retroactive change, he cannot ascertain what 
royalty payments should be made. Likewise, he may be 
obligated to make payments to any co-owners of leasehold 
interests or to make production payments on the basis of 
this price. In order to make these commitments a pro- 
ducer must be fully advised of the risks that he will en- 
counted by the acceptance of the proffered temporary 
certificate. He must have the same security of certificate 
as he has under a permanent certificate. See CAB. v. 
Delta Airlines, 367 US. 316 (1961). These practical oper- 
ating problems encountered by producers under temporary 
certificates support the Commission’s refusal to require 
refunds. 


In addition, the Commission was aware that properties 
subject to unconditional temporary certificates are fre- 
quently traded or subject to financing secured on the basis 
of the price provided in unconditional temporary certifi- 
cates. To hold now that every outstanding temporary cer- 
tificate is subject to an unlimited refund condition would 
create a serious restraint on the alienation of these prop- 
erties and would have adverse effects on any present or 
future financing arrangements.” 


19 It is often customary for the smaller producers of natural gas to com- 
mence deliveries of gas pursvant to temporary certificates in order to avoid 
the drainage of their gas to offsetting operators, economic hardship, ete. After 
the commencement of deliveries such small operators often obtain loans 
secured by their production in order to finance the farther development of 
their natural gas properties. 
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As previously discussed, the producers were entitled to 
rely on their temporary certificates as not requiring re- 
funds. Their sales to South Texas were merely a part of 
an overall project. The absence of ‘‘refund’’ conditions 
in the temporary certificates issued to South Texas and to 
Transcontinental was simply an additional indication that 
the Commission meant what it said when it issued uncondi- 
tional temporary certificates to the producers—there is no 
refund obligation attached and all financial and business 
decisions may be made accordingly. In addition, the ab- 
sence of an express refund condition such as contained in 
many other temporary certificates, was persuasive assur- 
ance to the producers that no refund obligation was intended 
and that they should make their decision to commence serv- 
ice with such understanding. Finally, at no time from the 
inception of these proceedings until the issuance of Opinion 
362 did the Petitioners raise the ‘‘refund’’ issue. They do 
not claim otherwise. In exercising its discretionary judg- 
ment, the Commission was entitled to consider all these 
factors to support the Commission’s discretionary deter- 
mination that it would be ‘‘inequitable’’ to require the 
producers to make refunds (R. 10013-10014). 


Moreover, even if the Commission had authority to 
change its interpretation, such change must operate only 
prospectively. For Commission action which has been 
relied upon by parties, ‘‘. . . may not be repudiated for 
the sole purpose of applying some quirk or change in 
administrative policy ...’? Chapman v. El Paso Natural 
Gas Co., 92 U.S. App. D.C. 154, 160-161, 204 F. 2d 46, 
53-54 (1953). Where, as here, retrospective effect would 
result in substantial harm to those who have acted in reli- 
ance upon the prior course of action, any change in policy 
should be applied only prospectively. Safarik v. Udall, 
113 U.S. App. D.C. 68, 74, 304 F. 2d 944, 950 (1962). 
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PETITIONERS HAVE WAIVED THEIR RIGHT TO CHALLENGE 
THE COMMISSION’S REFUSAL TO REQUIRE REFUNDS 


A. Failure to Appeal Temporary Certificates 


When stripped of the surrounding verbal camouflage, 
Petitioners’ argument is nothing more than a belated attack 
on the unconditional temporary certificates issued to the 
producers. Petitioners contend that the Commission 
should have conditioned these temporary certificates upon 
a lower initial price, or at least should have obligated the 
producers to make refunds. However, the unconditional 
temporary certificates issued by the Commission were ap- 
pealable orders, and the failure of Petitioners to pursue 
their judicial remedy in accordance with Section 19(b) of 
the Natural Gas Act is fatal. 


Thus, in Texaco Inc. v. F.P.C., 290 F. 2d 149, 156-157 
(5th Cir. 1961), a similar issue was raised where producers 
argued that a refund condition in a temporary certificate 


was illegal because too indefinite. Decisive of the issue 
here, the court held that the producers were precluded 
from raising the issue because they had not appealed di- 
rectly from their temporary certificates, stating in pertinent 
part: 


“We think we do not need to consider whether the 
powers of the Commission respecting the imposition of 
such a condition in the grant of a temporary certificate 
are as circumscribed as determined by the Court of 
Appeals for the Tenth Circuit. We think the time 
for the producers to raise this question was before 
they accepted the certificates with the conditions at- 
tached. This is true because the failure of petitioners 
to appeal from the order granting the conditions within 
the time provided for appeals in Section 19(b) of the 
Natural Gas Act, 15 U.S.C.A. §717r(b) deprives this 
court of jurisdiction to entertain a petition to review 
this order. Clearly, the order granting the temporary 
certificates, when it embodied the conditions now com- 
plained of was an order which then aggrieved the 
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petitioners. We agree with the court in the Sunray 
Oil Company case that such order was then appealable. 
No petition for review having been filed within 60 days 
thereafter, this court has no jurisdiction to permit the 
raising of the issue thereafter. This is not such a case 
as affected only eventualities that would affect peti- 
tioners’ rights adversely on the contingency of future 
administrative action. Their right to a certificate with- 
out a condition in the terms proposed was then at issue 
and was then decided. The refusal of the Commission 
to grant the temporary certificate without the condition 
was an appealable order. Cf. Magnolia Petroleum Com- 
pany v. F.P.C., 5th Cir., 236 F. 2d 785, certiorari denied 
352 U.S. 968, 77 S. Ct. 356, 1 L. Ed. 2d 322, and Humble 
Oil & Refining Company v. F-P.C., 5 Cir., 236 F.2d 819.” 


In the present case the temporary certificates issued to 
the producers were appealable orders, including the lack 
of a refund condition in such temporary certificates. In 
Texaco, the producers waived their right to appeal the 
invalidity of the condition inserted in their temporary 
certificates. Similarly in this case Petitioners have waived 
their right, if any, to contest the terms of the temporary 
certificates issued to the producers. The fact that such 
temporary certificates were issued without notice or hear- 
ing, as provided by statute, does not excuse Petitioners’ 
failure to follow the procedure prescribed by the Natural 
Gas Act for appeals from final definitive orders of the 
Federal Power Commission. Particularly is this so when 
the temporary certificates were made available for public 
inspection at the time they were issued as a matter of 
routine procedure. 


B. Failure to File Proper Exceptions to Decision of 
Presiding Examiners 
Even if the temporary certificates were not immediately 
reviewable, the record clearly demonstrates that Petitioners 
did not raise any issue concerning the imposition of a 
‘¢refund’’? condition in the temporary or permanent cer- 
tificates issued to the producers until after the issuance 
of Opinion No. 362. Hence, Petitioners’ appeal should be 
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denied because of their lack of diligence, and the legal 
doctrine of waiver through failure to comply with the 
Commission’s Regulations. 


Pursuant to Section 15(b) of the Act [15 U.S.C. §717n 
(b)], all proceedings before the Commission ‘‘shall be 
governed”’ by the Rules of Practice and Procedure which it 
promulgates. The Commission has specific rules concerning 
exceptions to initial decisions rendered by its Presiding 
Examiners. Section 1.31 of the Commission’s Rules of 
Practice and Procedure provides as follows: 


“<(b) Exceptions, nature of. Exceptions to findings 
and conclusions of fact . . . shall set out specific findings 
and conclusions proposed in lieu thereof; and shall 
include any proposed additional findings and conclu- 
sions of fact. Exceptions to conclusions of law .. . 
shall set forth conclusions suggested in lieu thereof; 
and shall include any proposed additional conclu- 
sions. ... 

“(c) Failure to except results in waiver. Failure 
to file exceptions within the time allowed under this 
section shall constitute a waiver of all objections to 
the intermediate decision served. No matter not in- 
cluded in the exceptions filed as provided in this sec- 
tion may thereafter be objected to before the Commis- 
sion upon brief or oral argument, or in an application 
for Commission rehearing; and any matter not included 
in such exceptions shall be deemed waived. ...”’ 


On two occasions Petitioners failed to raise the refund 
issue by exceptions filed in these proceedings. Petitioners’ 
exceptions to the initial decision issued September 8, 1960, 
in Texaco Inc., et al., failed to raise the refund issue. Like- 
wise, their exceptions to the initial decision issued Janu- 
ary 25, 1962, in Skelly Ow Company, et al., neglected to 
present the point now sought to be injected. And also, 
they failed to raise the question of refund after issuance 
of the Commission’s order in Texaco Inc., et al., phase on 
November 22, 1960. Having failed to raise the refund issue 
in their exceptions, Petitioners were precluded by Commis- 
sions Regulations from raising such issue on rehearing 
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thereby waiving their right to present the question in this 
Court [15 U.S.C. §717r(a)]. Afterthoughts are not a suffi- 
cient excuse for abolishing the waiver doctrine, invoking 
jurisdiction and permitting Petitioners collaterally to nul- 
lify the valid temporary certificates issued to the producers. 
See Panhandle Eastern Pipe Line Co. v. F.P.C., 232 F. 2d 
467 at 473 (3rd Cir. 1956), cert. den., 352 U.S. 891 (1956). 


CONCLUSION 


The Commission’s refusal to require refunds should be 
sustained. Retroactive rates and refunds based thereon 
are beyond the Commission’s statutory power. Even if 
this legal hurdle is cleared, the Commission’s refusal to 
require refunds in this case was a proper exercise of its 
administrative discretion. Further, Petitioners have 
waived their right, if any, to raise the refund issue. 


Wuererore, Intervenors submit that the Commission’s 
refusal to require refunds in this case should be affirmed. 


Respectfully submitted, 
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Q. Mr. Exner, in the light of your experience in negotiat- 
ing gas sales contracts in the Texas Gulf Coast area, is 
the gas to be delivered and sold under the rate schedule 
identified as Item C ‘‘pipeline quality’? gas? A. It most 
certainly is. Article VII of the contract sets out the specifi- 
cations demanded by the purchaser. The gas we sell will 
meet those specifications. I know of no other definition of 
‘“‘nipeline quality’? than gas which a pipeline is willing to 
purchase under the terms of a contract. 

Q. Is there a standard set of specifications imposed by 
all pipelines which purchase in Texaco’s Houston Division? 
A. No. We have made contracts with some 32 different 
gas purchasers in the Houston Division and the quality re- 
quired by pipeline purchasers will vary from contract to 
contract. 


(end page 5) 


I don’t know of any standard form, but certainly the re- 
quirements of this contract are about as stringent as any 
we have. 


* ” ” * * * 


68 
Prepared Testimony of R. O. Wilhelmi 


Q. Will you please state your name, occupation, and 
residence? A. My name is Richard O. Wilhelmi. I am a 
Petroleum Economic and Engineering Consultant; and I 
reside and have my office in Shreveport, Louisiana. 
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Q. What is your assignment in this proceeding? A. I 
was retained by Texaco Inc., the applicant in Docket No. 
C161-961, to gather from available sources, representative 
production and cost statistics for natural gas, as well as 
data on supply and demand for natural gas. Having as- 
sembled such data, I was requested to prepare it in exhibit 
form for presentation in this proceeding, and I was asked 
to formulate my conclusions from the assembled data in 
the light of my long experience in all phases of the nat- 
ural gas industry. 

Q. Mr. Wilhelmi, for purposes of clarification here at 
the outset of your testimony, could you outline what your 
expert conclusions are as you derived them from the 
material you assembled? A. I am convinced by my studies 
that natural gas prices in the Texas Gulf Coast area in 
excess of 18 cents per Mef are clearly required by the 
public convenience and necessity 


(end page 1) 
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if the natural gas industry is to find and develop for mar- 
ket adequate supplies of gas to meet the consumers’ antici- 
pated future gas requirements. This conclusion is based 
on my study showing that the unit production and replace- 
ment cost for each Mef of gas well gas presently being 
sold will exceed 20 cents per Mef. 

Q. Will you give a brief account of your education and 
business experience which qualifies you to make studies 
such as you have prepared here and to testify on the signi- 
ficance of the results of your studies? A. I was graduated 
from Georgia Tech in 1924 with the degree of Bachelor of 
Science in Engineering. The course of study leading to 
that degree included all of the basic subjects in civil engi- 
neering, electrical engineering, mechanical engineering and 
business administration, including several courses in ac- 
counting. I have been in the gas business for forty years, 
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working four years in gas manufacturing operations; then 
nearly three years as a gas plant construction engineer 
and later as an analyst and consultant on gas operations 
for the Alabama Power Company. In this latter position 
I also worked on economic studies exploring the possibility 
of building a natural gas pipeline from the Monroe Field 
in Louisiana into the States of Alabama and Georgia. 


(end page 2) 


For a period of eight years I managed gas distribution 
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companies and then became the Gas Sales and Utilization 
Consultant on the Staff of Ebasco Services, Inc., of New 
York City. Then for fourteen and one-half years, I was 
associated with United Gas Pipeline Company and its affili- 
ated companies as Economist for the United Gas System, 
including Union Producing Company. I served in that ca- 
pacity of Company Economist until I left that organization 
in 1956. 

Q. Have you had personal business experience in, and 
association with, the exploration for and the production 
of oil and natural gas? A. Yes, one of my responsibilities 
as Economist for the United Gas System was the analysis 
of the various phases of Union Producing Company’s op- 
erations. Such analyses were aimed at seeking economies 
in operation and at the tracing of capital expenditures in 
order to determine the best use of capital. In order to do 
this, I received and analyzed daily reports of Union’s ex- 
ploration, well drilling, recompletion and workover activi- 
ties. Weekly reports on production and monthly and an- 
nual operating and financial reports were also received 
and analyzed. Through these reports and in connection 
with other assignments and work for Union, I was continu- 
ously familiar with Union’s exploration, 


(end page 3) 
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development, and production operations and cost, its capi- 
tal expenditures and its revenues. 
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I participated in the preparation of Union’s annual 
budgets, including their source and disposition of funds 
forecasts, and their control of working capital. I as- 
sisted in studies of cost allocation and the cost of finding 
and developing new gas reserves. I represented Union on 
several producing industry committees and advised its 
management on industry trends and changes in supply 
and demand. In addition, at one time I had complete man- 
agerial supervision of a special exploration and research 
activity conductd by Union. 

Q. What has been your experience with rate regulatory 
proceedings? A. As manager of various distribution com- 
panies, I was responsible for the rate negotiations with 
both the city and the state publie service commissions 
which had jurisdiction over those rates and operations; 
and I conducted the various negotiations that were re- 
quired for designing system rates as well as participating 
in the proceedings held to justify the reasonableness of 
those rate designs and rate levels insofar as these were 
the concern of the regulatory authorities. 


(end page 4) 
I was directly associated with the proceedings of United 


Gas Pipeline Company before the Federal Power Com- 
mission during any tenure with that company. My work in- 
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cluded the study and analysis of plant reclassifications, 
rate base, rate of return, operating costs and their alloca- 
tion, gas utilization economies and other managerial func- 
tions, including competition, all of which were considered 
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in determining policies on new projects as well as the de- 
sign and substantiation of rates. 

‘As a petroleum economics consultant I have participated 
and testified in nine independent gas producer rate cases: 
Phillips Petroleum Company, G-1148; Southern Production 
Company, G-9447; Hassie Hunt Trust, G-9554; Texaco 
Ine., G-8969; Hunt Oil Company, G-9065; C. V. Lyman, G- 
9289; Sohio Petroleum Company, G-8488; Sun Oil Com- 
pany, G-8288, and Mississippi River Fuel Corporation, G- 
15174. I also testified on replacement cost in the G-19086 
certificate proceeding of Peoples Gulf Coast a year ago. 

Q. Of what professional associations are you a member 
and what work have you done with such associations? A. 
I am presently a member of the American Gas Associa- 
tion and the Independent Petroleum Association of Amer- 
ica. I have been a member of the Cost Study Committee 
and a member of the Supply and Demand Committee of the 
Independent 


(end page 5) 


Petroleum Association, and I have held active membership 
in many committees of the American Gas Association, in- 
cluding its Economics Committee. I was a member of one 
of the working 
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economic subcommittees of the Military Petroleum Ad- 
visory Board, and was also Chairman of a Supply and De- 
mand Committee appointed by the Deputy Gas Adminis- 
trator of the Petroleum Administration for Defense. 

Q. Returning to the matters set for hearing in this pro- 
ceeding, Mr. Wilhelmi, what economic factors have you 
considered in carrying out your assignment in this case, 
and why, in your opinion, are these factors of importance 
to the Examiner and to the Commission in reaching a de- 
cision on these matters?’ A. The Federal Power Commis- 
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sion and the Courts have appreciated that the sale of nat- 
ural gas is the sale of a valuable wasting capital asset. In 
order to permit the natural gas production industry to 
operate at a level which will assure the consumer of a 
continuing adequate supply of this wasting assct, it is 
essential that revenues received from present sales be ade- 
quate to provide funds to meet the expenditures which will 
be required to undertake the scope and level of exploration, 
development and production required to meet the fore- 
casted demand for natural gas. 
The initial schedules in my exhibit sect out the fore- 


(end page 6) 


casted demand for gas related to the well completions that 
will be needed to provide the new supply of gas to satisfy 
consumer requirements. These forecasts, together with 
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analyses of the costs and the industry record of past ex- 
ploration and production activities, have enabled me, in 
my later schedules, to determine with a certain degree of 
exactitude the revenue requirements of the production in- 
dustry needed to finance the replacement of the gas pres- 
ently being produced, sold and consumed, and the search 
for reserves needed to satisfy increasing gas requirements. 

Q. What is the special interest of these replacement 
cost figures to the Examiner and to the Commission? A. 
Since it actively began regulating field prices of natural 
gas in 1954, it is evident this Commission has realized 
that one of the major problems is the striking of a balance 
between ‘‘ [t]he interest of the consumer in low prices with 
the necessity of providing assurance of future supplies 
...’’—as the Commission phrased it in its 1956 Annual 
Report. 

Last year, in its Opinion No. 338 in the Phillips case, 
the Commission referred several times to consumer’s in- 


7 


(74) 


creasing needs for gas and the increasing costs and diffi- 
culties of obtaining that supply (mimeo, pages 15, 24, 28, 
30, 47). It stated, on page 47, that ‘‘It is also true, 


(end page 7) 
as Phillips contends, that oil and gas producers must have 
funds available as their present wells are depleted to drill 
new wells and find new reserves. Since these new wells 
will cost a great deal more than the old ones, the oil and 
gas 
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producers are being faced with the constant necessity of 
plowing back into their business a substantial part of their 
revenue above depreciation and depletion accruals.’’ 

It is the purpose of my testimony and the data con- 
tained in my exhibit to place these facts of supply and 
demand and the cost of meeting future demands, before 
the Examiner and the Commission. 

The calculations set forth in Schedule 6 of this Exhibit 
No. 5 bring these objectives of regulation—the effort to 
balance price and supply—into focus by the determination 
of an industry-wide cents-per-Mcf cost and revenue re- 
quirement figure. 

Texaco, and the other producers in this hearing, will face 
such costs in seeking to replace the reserves to be sold 
under the contracts in issue here. If natural gas prices 
are not adequate to meet these costs there will be no basis, 
much less incentive, to encourage producers to replace the 
supplies sold under contracts made. 

These data of my exhibit also show the necessity for 


(end page 8) 


gas prices which will be a continuing incentive to Texaco’s 
management to continue its increasing rate of finding and 
marketing new supplies of gas. 
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Q. Do you feel that your computation of a replacement 
cost for present gas sales in excess of 20 cents per Mef 
con- 
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flicts or is out of line with the fact that quantities of gas 
have been sold at prices lower than this? A. No, I do not. 
I am convinced as a result of my studies that it will cost 
over 20 cents per Mef to replace gas well gas presently 
being sold, whether that unit is presently sold for 3 cents, 
10 cents, or 15 cents. 

Despite the level of some present contracts, or the prices 
at which some gas supplies are presently being sold, the 
industry faces a replacement cost in excess of 20 cents per 
Mef. 

Of course, many of the contracts under which gas is 
sold for prices less than the replacement costs I have cal- 
culated are old contracts. The fact of the low prices those 
contracts provide simply indicates to me that the contract 
pricing provisions, whether indefinite in nature or fixed 
escalations, have not provided revenue increases sufficient 
to meet increasing replacement costs. 

Furthermore, the fact that fairly substantial volumes 
are being sold at prices which do not at all approximate 


(end page 9) 


the cost of replacing that supply makes all the more impor- 
tant the assurance to the producers of the full amounts 
provided by those new, higher and more reasonably priced 
contracts which they are now able to negotiate. 

Q. Was the exhibit now identified in this record as 
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Exhibit No. 5 prepared by you or under your supervision? 
A. Yes, all of the data and each of the schedules and 
sheets were assembled and actually prepared by me or 
under my supervision and I am responsible for them. 
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Q. Would you please turn to your exhibit and explain 
the scope and purpose of Schedule No. 1 and the three 
sheets that make up that schedule? A. This schedule shows 
data published by the Bureau of Mines on marketed nat- 
ural gas consumption in the United States for the years 
1946 through 1960; and the relationship of actual gas pro- 
duction to the actual additions to gas reserves as estimated 
by the American Gas Association. These data reflect the 
rapid growth of the gas business during this fifteen year 
period and also reflect the increasing requirements of the 
nation for natural gas, the availability of which has re- 
sulted in an increase of natural gas consumers from ap- 
proximately 8,900,000 in 1946 to over 32,000,000 consumers 
today. These data in Schedule No. 1 also show the growth 
in demand which is anticipated by 
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the A.G.A. through 1970. The forecast for 1961 through 
1970 is the American Gas Association’s estimates of in- 
creases in residential, commercial and industrial gas re- 
quirements. I have adjusted the AGA industrial gas re- 
quirements estimates to make them comparable with the 
Bureau of Mines figures on 
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past consumption for the reason that the AGA estimates 
do not include quantities consumed for field uses, gas used 
in some petroleum refineries, and the figures also omit 
some electric power plant fuel. All these quantities of gas 
are included in the Bureau of Mines figures on total mar- 
keted gas consumption. Therefore, the AG9 forecasted 
demand without the adjustment I made would not properly 
reflect the actual demand and need for supplies of natural 
gas. 

Q. As adjusted, what is the forecasted increase in de- 
mand represented by your Schedule No.1? A. This Amer- 
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ican Gas Association forecast indicates that anticipated 
demand in 1970 will exceed this year’s demand for nat- 
ural gas by some seven trillion, one hundred thirty-eight 
billion cubic feet, or about 58 per cent. 

Q. What is the purpose of Sheet No. 1 of your Schedule 
No. 1 entitled ‘‘Gross Annual Additions to Natural Gas 
Reserves Required to Meet Forecasted United States Gas 
Production’’? A. Sheet No. 1 graphically displays the 
significance of the 
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data of my Sheet Nos. 2 and 3 and condenses and reflects 
the entire natural gas supply and demand situation in the 
United States. The graph is based on American Gas As- 
sociation estimates of anticipated demand, which estimates 
generally have proven to be on the conservative side. The 
chart shows the magnitude of the task of supplying the 
needs of both present 
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and future gas consumers over the next 10 years. In ad- 
dition to charting the past production and development of 
reserves, I have indicated by the dashed line in the top 
right-hand corner of the graph the gross additions to 
reserves which will be required to maintain a 20 to 1 ratio 
of gas reserves to production in the United States over 
the next ten years. A comparison of the historical develop- 
ment of new reserves year by year over the past 15 years 
as shown on Sheet No. 3 with the forecasted requirements 
of reserve additions shows the relative maynitude of the 
task of supplying present and future gas consumers’ nat- 
ural gas requirements in the United States through 1970. 

Q. On the basis of your study what are your conclu- 
sions about the natural gas supply and demand picture? 
A. Taking into consideration the consensus of all fore- 
casts, that consumer’s requirements for natural gas will 
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continue to increase, I feel that there is a dangerous pos- 
sibility 
(end page 12) 

that demands may run away from supplies unless gas 
prices reach, and maintain a level which provides ade- 
quate economic incentive to induce producers to increase 
their exploratory effort for and their development of 
natural gas reserves. Certainly, one excellent indicator of 
the level of incentive needed is the consideration of the 
replacement cost of 
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those supplies presently being sold. 

Q. Do you personally believe that these forecasts of 
consumers’ gas requirements, which you reflect on your 
schedules are realistic? A. Based on all the reliable studies 
I have seen, I most certainly do. While certain areas of 


the nation have, by tremendous expansion of pipeline and 
distribution facilities, been able to eliminate or minimize 
the great backlog of demand in the form of customers 
waiting for connection, this temporary success does not 
eliminate the future increases in demand which are ex- 
pected from these presently connected customers, as well 
as the demand for gas supplies from new customers yet 
to be connected. 

The American Gas Association’s estimate of future re- 
quirements should be adequate confirmation of these grow- 
ing demands since this group is primarily an association 
of gas distribution and pipeline companies and their em- 
ployees and of gas appliance and utilization equipment 


(end page 13) 
manufacturers. These are the estimates I have used in my 
Schedule No. 1. 


There have been other estimates of natural gas require- 
ments which support this AGA estimated growth in de- 
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mand for natural gas. These other studies reach varying 
targets, but all show a continuous upward trend in demand 
for the next 

81 


fifteen or twenty years, a trend which conforms strikingly 
with these AGA estimates I have used. 

Q. You have stated that the AGA estimates of antici- 
pated demand have proven to be conservative. Can you 
document that conservatism for us? A. Yes. In August 
1958 the AGA estimated that the increase in total gas 
consumption in 1958 over that in 1957 would be the equiva- 
lent of 372.2 billion cubic feet of 1000 Btu gas. As re- 
ported on Sheet No. 2 of my Schedule No. 1 of this ex- 
hibit, the actual increase was some 490 billion cubic feet; 
and this was gas averaging 1040 Btu. 

In August 1959 the AGA revised its projections of fu- 
ture gas sales upward. Their revised projection pre- 
dicted an increase in 1959 over that in 1958 of 539.5 billion 
cubic feet of 1000 Btu gas. As will be noted, the actual 
increase amounted to 1,059 billion eubie feet of 1040 aver- 
age Btu gas. 

I recall that these AGA projections of increased 
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natural gas sales were commenced in 1951. At any rate, 
I have checked the actual increases in consumption against 
the estimates over the years since 1951, and in each case 
the actual increases exceeded the estimates of increased 
demand. 

The estimates of future demand shown in my Schedule 
No. 1 have also been compared with those estimates pub- 
lished 
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by the Petroleum Economics Department of the Chase Man- 
hattan Bank, which in November 1958 predicted a natural 
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gas demand in 1967 of 16.2 trillion cubic feet which exceeds 
my application of the AGA projection for that year of 
15.89 trillion cubic feet. I have also compared the esti- 
mates of increased demand which I have used with those 
estimates published by ‘‘Resources for the Future’’ and 
the ‘‘McKinney Panel.’’? In each case the forecasted de- 
mand figures I have used are supported by these other 
reputable estimates. 

Q. You stated that there was a possibility that demands 
might grow much faster than supply. On what do you 
base this proposition? A. As shown in Schedule No. 2, the 
American Gas Association reserve studies indicate that 
we had 263,702 billion cubic feet of domestic natural gas 
reserves as of December 31, 1960. The production of nat- 
ural gas in 1960 amounted to 13,090 billion cubic feet. If 
we total the projected demand 
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for natural gas from 1961 through 1970 as shown on Sheet 
No. 2 of Schedule No. 1, it totals 160,093 billion cubic feet 
of natural gas sales. 

Accepting, for growth purposes, the need for a 20 to 1 
reserve to production ratio we find that in order to supply 
the gas for anticipated sales and still retain this 20 to 1 
ratio there will be a need for average additions to reserves 
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of more gas per year than the American Gas Association 
Reserve Committee has ever estimated that the domestic 
gas industry has added to gas reserves in any one year 
since the end of the Second World War. There has been 
a deficit in reserves added in relation to replacement of 
production plus a 20:1 growth requirement since 1956. 
The latest figures released by the AGA indicate that in 
1960 we added only about half the reserve additions which 
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would be required to see us reach 1970 with the demand 
satisfied and with a 20 to 1 reserve to production ratio. 

It becomes quite clear then that on the basis of con- 
servative demand estimates as contrasted with the actual 
trends of gas discovery and production, demand will far 
outstrip available and safely-marketable supplies in the 
next ten years. I am convinced that the only possibility 
of stemming this trend is the existence of approved gas 
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at a level which will provide sufficient incentive for in- 
creased exploration for and development of gas supplies. 

Q. What is that level of gas prices? A. It must certainly 
be at a level which will meet the replacement costs for 
existing supplies being sold. I have computed these costs 
on later schedules in my exhibit. 

Q. Is it your belief that a reserve-life index of about 
20 to 1 is essential to the overall health of the gas 
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industry? A. As the industry is presently constituted I 
feel that the relationship between reserves committed to 
pipelines and their annual purchases cannot be permitted 
to dip much below a 20 to 1 relation. The basic financing 
of the transmission and distribution industry is premised 
on the twenty year commitment of reserves to projects re- 
quiring outside financing. In addition, it has long been 
recognized that there is a fundamental and important 
difference between a mathematically computed reserve-life 
index and the ability to actually maintain deliverability 
of reserves at a given rate. The mere fact that a pipe- 
line has reserves committed by contracts which are twenty 
times its annual deliveries does not at all insure the ability 
of the pipeline to continue deliveries at its present annual 
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rate. This difference between reserves and deliverability 
has long been 
(end page 17) 


recognized by the Federal Power Commission. 

Q. What is the relevancy of Sheet No. 2 of your Sched- 
ule No. 2 to your previous remarks on the reserve life 
index? A. Sheet No. 2 is a summary of Federal Power 
Commission determinations in some relatively recent major 
pipeline certificate proceedings. The information on the 
sheet generally indicates that the Commission has been 
concerned 
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with both the reserves behind pipeline certificates and the 
deliverability which it is anticipated can be made from 
those reserves. These data indicate that in the cases cited 
in order to maintain 12-year full deliverability of current 
requirements, pipelines have had a ratio of reserves com- 
mitted of 1.9 times deliveries of present volumes for the 
next 12 years. 

Therefore, as shown on this Sheet No. 2, these pipelines 
had a 23:1 reserves to current annual purchases ratio in 
order to maintain an approximate 12 year total system de- 
liverability. 

Q. How do the computations on Sheet No. 3 of your 
Schedule No. 2 contribute to the overall showing of your 
schedule? A. The computation on that sheet shows that 
in order to replace present sales and to find additional 
new supplies of gas to meet the added demand anticipated 
for each of the next 10 years it will be necessary to find 
more than one 
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Mef for each Mef of natural gas presently sold. This 
rate of finding to sales is required in each year from now 
to 1970 in order to reach the year 1970 with enough nat- 
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ural gas reserves to supply the anticipated consumer re- 
quirements for that year and still to have, in addition, a 
reserve to production ratio which will approximate that 
needed for stability in the industry. Sheet No. 3 of my 
schedule shows the derivation of the ratio of the average 
finding rate to the average 
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production rate in each of these 10 years from now until 
1970 which must be maintained to achieve this result. 

Q. What is that ratio? A. 1.67 to 1, as computed on 
Sheet No. 3. This rate is on the conservative side since 
it would permit the reserve to production ratio to slip 
slightly below the 20 to 1 which I feel is mandatory for 
the protection of the transmission and distribution indus- 
try and their customers. 

Q. Would you please explain your Schedule No. 3 and 
the two sheets which compose that schedule? A. These 
data show the amount of well drilling activity which has 
been required over the past seven years to replace pro- 
duction of gas in those years in the United States as a 
whole and, separately, in Texas. These statistics are used 
to determine future well footage requirements 
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statistically necessary to replace present production. 

In order to calculate the drilling which will probably be 
required to replace gas presently being sold and the drill- 
ing needed to find supplies to meet future requirements, 
there are a number of factors which must be computed and 
considered. For example, we know that dry holes will al- 
ways be drilled during the effort to find new supplies of 
gas. We also know that there is a fairly consistent rela- 
tionship between the dry hole footage drilled and the pro- 
ducing well footage completed 


17 


(87) 
87 


in the nation as a whole during a term of years. This ap- 
plies to both wildeat and development well footage. In 
addition, we know that after gas reserves are found, many 
productive development wells must be drilled in addition 
to the original successful wildcat footage as part of the 
overall effort directed toward bringing the new reserves 
into production. 

In my Schedule No. 3 I have caleulated the average 
footage of producing gas well drilling which has been 
required to provide the average gas supply brought forth 
over a period of seven years. These consistent relation- 
ships hold true only when determined from data secured 
from total drilling in a number of years for a large area 
where many wells are drilled each year. My calculations 
are therefore presented on a national basis for greater 
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accuracy of estimate but, I have also shown the calculation 
on the basis of the State of Texas alone. The results show 
the well footages necessary to develop one Mcf of new 
gas supply on each of these bases, or conversely they 
show the number of Mef found per foot drilled. 

Q. What is the purpose of developing the figures which 
show the average number of cubic feet of gas reserves dis- 
covered per foot of drilling? A. Let me preface my an- 
swer with this—a replacement 
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cost for present gas supplies sold is a composite of a 
number of expenditures. We know that a producer must 
first purchase leases upon which to look for new supplies 
of gas. Then geological and geophysical and other pre- 
liminary exploratory effort will be expended upon this 
acreage. Ultimately, there will be the drilling of wells, 


18 


(89) 


some wildcats, some dry holes and some productive wells. 
The productive acreage will be developed and then when 
the supply is ready for market, additional costs will be 
incurred in the lease operations actually associated with 
production. Royalties will be paid, taxes will be assessed, 
and in the case of interstate sales, a regulatory expense 
will be incurred. 

Each one of these necessary steps in the replacement of 
a present unit of gas supply involves an expenditure— 
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a replacement cost. In my exhibit I have set out some 
studies of the industry figures and other representative 
data related to each one of these steps in the replacement 
of gas supply. 

These data on cubic feet of gas reserves found and de- 
veloped per foot of drilling, as set out in Schedule No. 
3, are necessary to determine the well footage necessary 


to bring forth replacement gas supplies. From this can 
be calculated one element of the cost of replacing each Mef 
of gas which will be sold in accordance with the provi- 
sions of 
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the contracts involved in this proceeding. Schedule No. 
3 shows that whether computed on the basis of national 
averages or on the basis of the statistics limited to the Texas 
producing area the number of Mef found per foot of pro- 
ductive gas well is strikingly similar. This relationship 
results because drilling activity in Texas and the new 
gas supplies developed there are a high percentage of the 
overall national picture. 

Q. Why have you based your replacement cost study on 
nation-wide data? A. My exhibit and my replacement cost 
studies are not limited to purely national data since I 
have also included the available Texas Gulf Coast statistics 
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which indicate that the replacement cost in that area 
strongly parallels the 
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national picture. In Sheet No. 2 of Schedule No. 6, I have 
summarized these Texas figures. It is most enlightening 
to consider some of the specific costs in a major gas supply 
area such as the Texas Gulf Coast. It will be noted from 
the data in Schedule No. 4, Sheet No. 4 that one-fourth 
of the productive gas wildcat well footage completed in the 
United States is completed in the Texas Gulf Coast area. 

However, the revenue requirements of the natural gas 
production industry are derived from its overall activities 
—nation-wide—and the industry must be assured adequate 
funds 
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to meet its nation-wide supply obligations. It is readily 


apparent that the confinement of a revenue requirements 
study to a single area could not insure the overall finan- 
cial health of the producing industry. It is obvious that 
gas production sold today in the Texas Gulf Coast may 
not be replaced from that same area—but may, in fact, be 
replaced by reserves developed hundreds of miles away. 
Consequently, it is essential to present for consideration, 
national gas revenue requirements data. It is the total 
data which must guide the decision. 

Q. Why have you confined your computations to deter- 
mining the replacement expenditures and costs for non- 
associated (gas well) gas? 
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A. Based on the facts of record, it is my opinion that over 
the next ten years, and longer, consumers of gas in the 
United States are going to be supplied primarily by gas 
well gas. For example, in 1957, 1958 and 1959, 87% of 
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the new gas supply in the United States was in the form 
of nonassociated gas reserves. Another fact is that 79% 
of the gas produced in this country from 1957 to 1959 
was gas well gas. 

Furthermore, for a number of reasons production of 
crude oil has frequently been curtailed by state conserva- 
tion agencies. (In Texas there were only 104 producing 
days in 1960.) This curtailment naturally results in de- 
creased casinghead gas 
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production. Furthermore, more and more of the reported 
additions to erude oil reserves are the result of emphasis 
on, and perfection of, secondary recovery operations and 
the expanded application of new and better recovery tech- 
niques. Secondary oil recovery operations do not add 
significantly, if at all, to gas reserves or production, and 
in some cases actually consume reserves. In addition, there 
has been a continuing decline in the average new supply 
of crude oil per foot of wildcat well footage completed, 
from 23.3 barrels per foot in the 1947-1950 period to 7.5 
barrels in the 1956-1959 period. I do not foresee any re- 
versal of these trends which have 
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resulted in less and less oil well gas supply. 

A last, but most important factor prompting my prepa- 
ration of a nonassociated gas replacement cost is the fact 
that we are here primarily concerned with the sale of and 
initial price for gas well gas—nonassociated gas. The use 
of the statistics related to this type of gas permits a 
meaningful consideration—free of troublesome allocations 
between oil and gas—of the replacement cost of this gas 
well gas production with similar production. 

Q. What other significant facts follow from the de- 
ceased availability of oil well gas supplies? A. It should 
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be recalled that the calculations on my Schedule No. 
Sheet No. 3 indicated that future demands 
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for gas supply can only be satisfied if 1.67 Mef of new 
supply are found for each Mef presently sold. The an- 
alysis of reduced availability of oil well gas supplies in- 
dicates that new oil well gas supplies will not be found 
at this increasing rate. Therefore, it is only logical to 
assume that new reserves of gas well gas must make up 
this deficiency. Hence, the 1.67 ratio developed on my 
Schedule No. 2 is most conservative. 

Q. In Schedule No. 3 you have developed the statistical 
data from which the costs of producing gas wells needed 
to replace present gas production can be ascertained. What 
is 
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your next step? A. The next step, demonstrated by Sched- 
ule No. 4, is to assemble and segregate the statistical data 
from which the portion of the overall replacement cost 
which will be representative of exploratory expenditures 
can be calculated. This requires an analysis of the sta- 
tistics related to dry hole footage drilled. 

Q. What steps did you follow to determine the amount 
of dry hole footage which will be drilled in the replace- 
ment of present units of gas well production? A. On 
Sheet No. 1 of Schedule No. 4, I show the amount of suc- 
cessful gas wildeat footage which was drilled over a seven 
year period, and I also show the nonassociated gas 


93 


reserves found during this drilling. This permits deter- 
mination of the average volume of nonassociated gas supply 
found per foot of producing gas wildcat wells drilled. 
Along with each successful wildcat foot went some 6 to 7 
feet of dry hole. On Sheet No. 2 of Schedule No. 4, I 
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compute this when I determine the ratio of total successful 
exploratory footage to the total dry hole footage for the 
country. I also show the ratio for Texas and the Texas 
Gulf Coast. In the Gulf Coast area, where the sales under 
consideration are to be made, 6.42 feet of dry hole were 
drilled for each foot of successful exploratory well. 
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Q. What was the next step in your determination of a 
statistical replacement cost? A. Having determined the 
footage of producing wells and also the dry hole footage 
which will be statistically required to be drilled for each 
Mef of new gas supply it is then necessary to ascertain 
the costs associated with each of these activities. 

Q. How did you proceed to make this cost analysis? A. 
I determined the predominant depth to which productive 
gas wildcat wells are drilled in the United States as a 
whole. Again, I assembled the available data for the 
Texas Gulf Coast. These depth data, shown on Schedule 
No. 5, Sheet Nos. 1 and 2, were taken from the statistics 
on well 
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drilling published by World Oil each year. The data on 
Sheet No. 4 was published by The Oil and Gas Journal 
during the last four years. In this data they have segre- 
gated wildcat wells between gas, oil and dry in various 
areas and by standard depth brackets. This information, 
as summarized in my Schedule No. 5, indicates that al- 
most two-thirds of the gas wells drilled in the Texas Gulf 
Coast area, and nearly half of the gas wells drilled in the 
entire United States are wells reaching deeper than 7,500 
feet. The data also shows that most expenditures during 
the past three years for productive gas exploratory wells 
have been for 
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wells deeper than 7,500 feet. 

From the recently published 1959 Survey of the Amer- 
ican Petroleum Institute, Independent Petroleum Associa- 
tion of America, and Mid-Continent Oi] and Gas Associa- 
tion, I developed cost information on productive wells 
drilled for various depth brackets during 1959. This is 
the latest industry data available and is shown on my 
Sheet Nos, 5, 6, and 7 of Schedule No. 5. A combination of 
these basic drilling cost data and the drilling footage re- 
quired for bringing forth new §as supplies permits the 
calculation of the well drilling costs required to find an 
Mef of new gas. 

Q. How did you determine that portion of replacement 
costs represented by development well expenditures and 
their 
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related costs? A. The producing gas wildcat well drilling 


record permits the calculation of the average depths at 
which gas development wells will have to be completed in 
the future. This then permits calculation 

cost per foot of such dril 
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Schedule No, 6, Sheet No, 3, that an average of 2.786 
cents of producing well investment are required to develop 
one Mef of new gas supply on a national basis. 

From the data in Schedule No, 4, Sheet Nos. 3 and 4, 
I computed the dry hole footage attributed to develop- 
mental drilling. From the dry hole cost data in Schedule 
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No. 5, the development dry hole component of replacement 
exploratory costs is computed, as shown on Schedule No. 
6, Sheet No. 3. 

Q. What were the cost figures which you ascertained by 
the method which you have just outlined? A. The results 
of these calculations indicate that the dry hole portion 
of replacement costs on a national basis is 1.647 cents per 
Mcf. The producing well cost is 2,786 cents 
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per Mef, as mentioned above. If computed on the basis of 
statistics for the Texas Gulf Coast area, the dry hole 
portion of replacement cost would be 1.559 cents per Mef 
and the producing well cost would be 2.437 cents per Mef. 

Q. What use is made of these figures? A. These figures 
are transferred to my Schedule No. 6 where they are com- 
bined with the other figures representing the other com- 
ponent parts of the overall replacement cost of an Mef 
of gas well gas sales. The composite of these 


(end page 29) 


figures indicates that overall the natural gas production 
industry needs initial prices in excess of 22 cents per Mef 
to assure adequate funds for the replacement of present 
marketed production. 

Q. Moving into that next portion of your exhibit, Mr. 
Wilhelmi, could you describe more fully the nature of 
Schedule No. 6? A. Schedule No. 6 is composed of seven 
sheets, the first two of which are an itemized breakdown 
of my calculation of the replacement cost for gas well gas 
on a national basis. On Sheet No. 2, I have set out the 
representative data for the Texas Gulf Coast area and 
computations using those statistics indicate that costs for 
most components of over-all replacement parallel national 
figures. The remaining sheets in Schedule No. 6 are sup- 
porting computation sheets 
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indicating calculations used to determine the various items 
of cost set forth on Sheet Nos. 1 and 2. 

Q. Before analyzing the make-up of your replacement 
cost calculation, please describe the results of those caleu- 
lations?. A. Sheet No. 1 indicates that, on an overall do- 
mestic producing basis for the natural gas industry, the 
replacement cost of an Mef of gas produced and sold in 
1961 is over 25 cents per Mef. Essentially, this means 
that the producer, not actually sure where he will find re- 
serves to replace those presently sold, can count on average 
gas well 
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gas replacement production costs in excess of 25 cents per 
Mef. If the producer were certain that he could replace 
this present production all from the Texas Gulf Coast 
area, he could statistically reduce his replacement costs 
somewhat, as the statistics show the replacement cost com- 
ponents are somewhat lower in that area than the national 
figures, but if each Mef sold to the pipeline under these 
new contracts were replaced in this same area it would still 
cost more than 22 cents per Mef to do it. 

Q. Could you give us a step-by-step consideration of 
the elements shown on your Sheet No. 1 of Schedule No. 6 
where you tabulate the replacement cost items for national 
gas? A. Line 1 on this sheet consists of the cash operat- 
ing 
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expenses which will be required to produce each Mef of 
gas. 

Q. What items are included in the gas operating ex- 
pense items listed on line 1, and where did you calculate 
the amount of 2.286 cents per Mef? A. The item of gas 
operating expenses includes gas lease production expenses, 
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together with general office administrative and overhead 
expenses which are applicable to such lease expenses. It 
does not include any depreciation, depletion, or amortiza- 
tion, nor does it include any lease rentals, surrendered 
lease expenses, exploratory and other gas cost items. The 
2.286 cents is derived from Exhibit 
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50LC in the Omnibus study of 16 producing companies 
made for the year 1955, introduced in the so-called ‘‘Omni- 
bus Case,’? Champlin Oil & Refining Company, et al., 
Docket Nos. G-9277, et al. This figure is certainly a most 
conservative figure for a number of reasons. All indica- 
tions, both from the information contained in the previous 
schedules of this exhibit, as well as other information 
which has been introduced in this proceeding, indicates 
that all of the items included under gas operating expenses 
have undergone upward inflationary trends since the year 
1955, and certainly, based on 1961 statistics, the 2.286 
cent figure I used would be much higher. At that time in 
the future when the actual replacement expense is incurred, 
it will undoubtedly be even 
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higher than it is today. If I had merely trended this cost 
on the basis of oil industry wage increases since 1955 the 
resultant figure would be 2.91 cents per Mef. 

Q. Can you give us some data on these inflationary 
trends? A. Yes. In the six years since 1954, gas and oil 
field wages have increased 30.0 per cent; the cost of 514- 
inch well casing has increased 32 per cent; the price of 
23%-inch well tubing has increased 32 per cent; the price 
of 8%-inch gathering system pipe has increased 43 per 
cent. These labor cost figures are published by the De- 
partment of 

(end page 32) 
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Labor and the equipment prices are from published price 
lists of the equipment manufacturers. At the same time, 
Bureau of Mines average reported gas prices have in- 
creased only 28 per cent, although marketed volumes have 
inereased 47 per cent. This means that 47 per cent more 
gas had to be replaced out of revenues per Mef that were 
only 28 per cent higher, although wages and replacement 
materials were from 30 to 43 per cent higher. Considered 
in this light, I feel the cost-price squeeze becomes most 
apparent. If this squeeze is not relieved, I feel the result 
will be a continued downward trend in drilling with a 
consequent continuing downward trend in additions to gas 
supplies. 
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Q. Are there other factors affecting the cost-price 
squeeze? A. Yes. During the same period, 1954-1961, 
average gas well depths have increased 12 per cent and 
the added footage at the increasingly deeper depths has 
cost much more per foot. 

Q. Turning to item 2 on Sheet No. 1 of Schedule No. 6, 
describe that item, please? A. This item is captioned 
Capital Requirements For Reserve Replacement and con- 
sists of the items grouped under that heading, which are 
the capitalized producing well costs for both the success- 
ful exploratory wells drilled to discover new reserves, and 
the additional development wells 
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necessary to bring those reserves to market. Also in- 
cluded are expenditures for new lease acquisitions, the 
life-blood of production, and costs of lease gas facilities 
such as field gathering lines, compression, dehydration, 
sweetening and equipment. The capitalized producing well 
costs are determined from the data in my Schedule No. 5 
as costed or computed for a unit (Mcf) of replacement gas 
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supply on Sheet No. 3 of this schedule. The item of 
Additions To Gas Facilities is computed on the basis of 
7 per cent of producing well costs. This is a figure which 
I have found to be a conservative estimate of such costs 
on the basis of my 
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association with and assistance in the preparation of cost 
studies conducted by the six or seven producers whom I 
enumerated at the outset of my testimony. (Texaco’s ex- 
penditures for gas facilities were 9 per cent of its produc- 
ing gas well expenditures in 1956, its rate case test year.) 
Likewise, expenditures for new lease acquisitions by the 
producers I have worked with have ranged from 38 per 
cent to nearly 60 per cent of total expenditures for produe- 
ing oil and gas wells. Texaco’s were 43 per cent in 1956. 
I consider 40 per cent to be a realistic and supportable 
ratio. 

Q. Turning to item 3 on Sheet No. 1, would you explain 
your calculation of the exploration element of replacement 
costs? 
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A. The items listed as exploratory replacement costs in- 
clude the costs of drilling dry holes, which item includes 
both exploratory and development dry hole cost, and also 
includes the geological, geophysical, and lease rental con- 
tributions incurred in relation to the leases acquired and 
held for exploration. 

The dry hole cost item including the unsuccessful ex- 
ploratory and development wells is calculated from mate- 
rial in my previous Schedule No. 5, the actual calculation 
of which is reproduced on Sheet No. 3 of this Schedule No. 
6. The item listed as Geological, Geophysical, Lease Ren- 
tals, 
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Contributions, ete., is derived from information contained 
in the Chase Manhattan Bank Study of 32 Producing Com- 
panies (Page 11, ‘‘Petroleum Industry 1959’’), which indi- 
cates that geological, geophysical, lease rentals, contribu- 
tions, etce., amounted to 128 per cent of dry hole costs dur- 
ing the five years 1955-1959. These are expenditures on 
a national basis totaling 2.37 billion dollars for explora- 
tion expense and 1.86 billion for dry holes. I feel that 
this is a most realistic approach to the determination of 
exploratory replacement expenses because drilling follows 
and is related to other exploration activities. 

These totals of exploratory replacement costs were then 
computed to a unit basis, and adjusted to the expansion 
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or demand factor which is designed to reflect the necessity 
of finding 1.67 Mef of gas per Mcf produced in order to 
insure sufficient supply to meet the anticipated projected 
demand in the year 1970 as shown in my Schedule No. 1. 
As discussed in relation to my Schedule No. 2, this in- 
creased finding ratio will permit both the supplying of 
the projected gas demand each year from now to 1970 
and the maintenance of the general 20 to 1 reserve to pro- 
duction ratio upon which the financial structure of the 
transmission and distribution phases of the gas industry 
has been reliant. 
Q. Would you discuss the additional items which are 
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elements of the replacement cost and which appear on 
your Schedule No. 6, Sheet No. 1? A. The next item is 
the return element which is certainly a necessary element 
of any replacement cost computation. The actual caleu- 
lation underlying the return figure appearing there is on 
Sheet No. 4 of this schedule where the return of 12 per 
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cent as applied to replacement items is calculated to a 
6.95 cents per Mef figure for each replacement unit. Since 
I feel that the return element is only properly applied 
to those capital expenditures which reflect the replacement 
on a unit for unit basis of present gas sales, it is only 
to these items that the 12 per cent 
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figure is applied on Sheet No. 4. I have applied the re- 
turn factor to a rate base which I have depreciated 50 
per cent in order to achieve a return computation based 
on average net property investment, plus working capital, 
over the 20 year term of these sales contracts. 

Indicative of the relationship of this assumption to 
reality is the fact that in Texaco’s consolidated rate pro- 
ceeding the ratio of net to gross investment in gas wells 
was approximately 50 per cent. 

Q. What is your basis for the selection of 12 per cent 
as the return rate for replacement cost purposes? A. The 
12 per cent amount was chosen as a result of 
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a study of the earnings on the book value of the common 
stock of the ten natural gas pipelines whose financial data 
are used by the F.P.C. Staff in their conventional ‘‘Rate 
of Return Study”’’ exhibit in pipeline rate cases. From 
1952 through 1958 these ten pipelines earned 13.8 per 
cent on their common stock equity. Consequently, this 12 
per cent rate of return should be beyond question when 
applied to the independent producing operations of the 
natural gas industry with their obviously higher risks. 
The risks associated with producing operations have re- 
peatedly been recognized by the Commission and the 
courts. 

In Texaco’s consolidated rate proceeding a wealth of 
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information was introduced to indicate that a substantially 
higher rate of return was warranted for this type of pro- 
ducing operation, but, in order to avoid encumbering this 
record with such detailed data or extensive proof, I have 
limited myself to this illustrative 12 per cent figure. The 
12 per cent return as computed does not include any return 
on the capitalized value of the reserves discovered through 
the exploratory program. It only includes return on the 
average net investment in producing facilities plus re- 
quired working capital. 

Q. What is the basis for your inclusion of the next 
item on Sheet No. 1 of Schedule No. 6 which reads: ‘‘Re- 
placement 
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Cost Per Mef Of Marketed Production’? A. All of the 
data and calculations above this point on the Sheet have 
been based upon statistics related to net national produc- 
tion figures. However, all of the gas supply which is 
found, developed and produced is not available for market. 
Nevertheless, the costs associated with the lost and lease- 
used volumes of gas must be borne by that gas which 
is sold, just as the cost of unaccounted for gas and gas 
consumed as fuel is a recoverable cost in gas pipeline rates. 
Net gas production in the United States, as shown on 
Sheet No. 5 of Schedule No. 6, has averaged 106.6636 per 
cent of marketed production over the six year period 1954- 
1959. 
(end page 38) 


This fact affects all of the expenses considered on Sheet 
No. 1 up to this point. These costs, must, therefore, be 
multiplied by this correction factor to properly reflect the 
real costs associated with the replacement of present sup- 
plies which are being sold. 

Q. What are the remaining elements of the total re- 
placement cost which you have not yet discussed? A. These 
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remaining items include the royalty costs to the producer 
and the production taxes, which under these Texas con- 
tracts would be 7 per cent of the wellhead value of the gas. 
Including royalty payments at 12.5 per cent is actually a 
conservative calculation as a large number of 
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off-shore leases, federal leases, and leases from large in- 
terest owners in recent years have produced a trend to- 
ward a larger royalty interest for the lessor, although 
I know of no eases where the royalty is less than the one- 
eighth I have used. The item of Production Taxes has 
been included at the present 7 per cent rate now applicable 
in Texas. Present discussion within the Texas Legislature 
indicates a strong possibility that the rate may be in- 
creased and the trend toward, and pressure upon, these 
taxes in other states also indicates that these taxes may 
be increasing. On a national basis, when it is considered 
that about 45 per cent of interstate gas sales are made 
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from Texas, where the 7 per cent rate is effective, and 
about 23 per cent are made from Louisiana where the taxes, 
reduced to a percentage, are about 10 per cent, the 7 per 
cent figure I have used is clearly representative. 

An additional item which is a component part of the 
overall unit replacement cost is the item of federal income 
taxes. On my Schedule No. 6, Sheet No. 1, I have not 
attempted to compute the tax, but have merely indicated 
that it is a factor to be considered. 

Q. Why have you not made an actual income tax caleu- 
lation? A. Many of the factors which would affect the com- 
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putation of a unit income tax are subject to dispute and 
litigation at this time. For example, the effect to be given 
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to certain provisions of the Revenue Code, such as per- 
centage depletion, and accelerated write-off of various 
items, in connection with rate determinations of regulated 
companies are still hotly disputed. In order to eliminate 
controversy over the items making up the total replace- 
ment cost I calculated, I decided to merely note that income 
taxes would be an additional element of cost. 

Q. What does the final figure on Schedule No. 6, Sheet 
No. 1, of 25.111 cents per Mef, represent? A. As noted on 
the Sheet, the figure of 25.111 cents per Mecf represents 
the total replacement cost per Mef of gas well 
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gas sold, as derived from national statistics. Perhaps I 
should state this conclusion in language more directly re- 
lated to the issues in this proceeding. The gas well gas 
production sold and delivered under the contracts here 
for certification must be replaced. That is essential for 
consumer welfare. There is no assurance that replacement 
reserves can, or will be discovered in the same counties 
where these sales are made, or in those counties of the 
Texas Gulf Coast area, or even in the State of Texas. 
Generally speaking, we can presume from past experience 
that new reserves will be uncovered somewhere in the 
United States. 
108 


Therefore, the producer faces, on the average of his over- 
all operations, replacement costs of 25.111 cents per Mef 
in his efforts to find, develop and produce replacement gas 
supplies. This 25 cent figure is the industry revenue re- 
quirement in which this Commission has displayed great 
interest. 

Revenue requirements must be satisfied from present 
production. I have used gas well gas statistics throughout 
my exhibit as the basis for all my computations. Some of 
these gas wells are so-called dry gas wells while others 
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are condensate gas wells. Therefore, in order to make 
the most conservative estimate possible, and in an effort 
to eliminate controversy over the very meaningful results 
of 
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my calculations, I have taken the steps outlined in Sheet 
No. 6 and Sheet No. 1-a of my Schedule No. 6. 

Q. What is the purpose of the data and computations 
on Sheet No. 6 of Schedule No. 62 A. As I noted briefly 
above, we are talking about the concept of revenue require- 
ments, which is a concept or consideration much like a 
coin—having two faces. One side of the coin represents 
the cost of replacement and the other side of the coin rep- 
resents the revenue required to meet this cost of replace- 
ment. Now, even though I have limited my calculations in 
this exhibit to gas well gas statistics, there is some reve- 
nue derived from the sale of 
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the natural gas liquids which are produced jointly with 
gas from some of these wells. Therefore, on Sheet No. 6 
of Schedule No. 6, I have computed the revenue from the 
sale of these natural gas liquids which will be available, 
along with revenue from gas sales, to defray the cost of 
the joint product production, and the exploration for and 
development of new reserves for the replacement of those 
depleted by production. 

The items of additional lease revenue are obtained from 
on-lease production of condensate and drips and lease 
revenue from plant extracted liquids. <A further items re- 
lated to natural gas liquids and affecting revenue is the 
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gas consumed in plant operations. 
Q. Please describe the first computation on Sheet No. 
6 of Schedule No. 6? A. This is the computation of the 
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factor representing gas consumed in plant operations. 
This gas is consumed in plants in two ways. One use is 
as plant fuel, and the figures to make the calculation are 
found in the 1958 Census of Mineral Industries in the Nat- 
ural Gas Liquids section, and are the latest available U. S. 
Bureau of the Census figures. The other category of con- 
sumption is the actual shrinkage which occurs in the gas 
stream as a result of the removal of the liquifiable com- 
ponents of the wet stream. In natural 
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gas processing this shrinkage averages 30 cubic feet per 
gallon of plant liquids removed. This consumption of gas 
in plant operations naturally reduces the volumes of gas 
available for sale and the generation of revenue. As com- 
puted on Sheet No. 6, this plant shrinkage and use factor 
amounts to an average of 6.09 per cent, and this figure 
derived from Bureau of Mines and Census Bureau data, 
is the percentage used in computing revenue requirements 
on Sheet Nos. 1 and 1-a of this Schedule. 

Q. Please explain the two remaining computations on 
Sheet No. 6? 
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A. On that Sheet I have made another calculation based 
upon figures compiled by the Census Bureau in its Census 
of Mineral Industries. The published figures indicate 
that on the basis of national statistics the net liquid reve- 
nue for field condensate and line drips averages 1.4627 
cents per Mcf of lease gas production. I believe that this 
calculation is fully explained on the Sheet, except to 
point out that royalty is again determined on a one-eighth 
basis. 

The remaining calculation on Sheet No. 6 of Schedule 
No. 6 is included to give recognition to the fact that a 
major portion of national gas production is processed in 
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gasoline plants. Therefore, I have computed an average 
lease credit for extracted products per Mef of net nat- 
ural 
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gas production. The figure of .90594 gallons, used in the 
initial step of the computation, represents the average 
nation-wide extracted liquid recovery per Mef of net mar- 
keted production. Total plant production figures were 
divided by total lease market gas volumes, both totals be- 
ing published by the Bureau of Mines. 

The average extracted liquid recovery is multiplied by 
5.6 cents, the average market value per gallon of all plant 
liquids (per Bureau of Mines), to arrive at an average 
natural gas liquids revenue figure per Mef of total lease 
marketed gas production. On a general average, about 
25 
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per cent of this gross liquid value is credited to the lease. 
(Texaco’s detailed calculations prepared for its consoli- 
dated rate proceeding indicated an average of 22 per 
cent of liquid value credited to the lease by plants con- 
sidered there.) Out of the credited revenue for this por- 
tion of the marketed raw gas stream, the producer must 
pay royalty and production tax. The figure of 1.022 cents, 
shown on Sheet No. 6, represents the net lease revenue per 
Mef from extracted liquifiable vapors available to the 
producer to meet replacement costs. 

Q. What further use do you make of the three computa- 
tions detailed on Sheet No. 6 of Schedule No. 6? A. These 
figures are used in the calculation on Sheet 
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No. l-a of Schedule No. 6 where I ascertain the natural 
gas portion of the revenue required by the industry to 
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meet replacement costs associated with future gas sup- 
plies. 

Q. Please explain the steps you followed on Sheet No. 
l-a? A. The purpose of the calculations on this Sheet is 
the determination of the market price of natural gas neces- 
sary to recover producer replacement costs. 

As previously compiled on Sheet No. 1 of Schedule No. 
6, the producer faces a total replacement cost per Mef 
of gas well gas sold of 25.111 cents. Some of these costs 
are naturally incurred by the joint natural gas liquid 
pro- 
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duction from some of these gas wells. To avoid raising 
lengthy arguments on the issue of cost allocation methods 
I have, on Sheet No. 1-a, eredited natural gas liquid 
revenues against replacement costs. This course permits 
the full revelation of the tremendous replacement costs for 
natural gas facing the producer without the distraction so 
frequently interjected by allocation arguments. 

Certainly, in the case of joint products it is improper 
to credit all revenue from one product against total joint 
product costs—but by using that approach I am free to 
point out to the Examiner and to the Commission the 
more important fact that even if all the natural gas liquid 
revenue 
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is credited against gas well gas replacement costs, the 
producer faces a revenue deficiency of 24.10 cents per Mcf 
which must be derived from present natural gas sales. 

Q. Is this gas revenue requirement an average national 
figure? A. Yes, it is. 

Q. Would you continue your discussion of the steps 
you followed on Sheet No. 1-a? A. After deciding on the 
approach I just outlined, a fairly simple mathematical cal- 
culation was necessary. I had calculated that the replace- 
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ment cost per Mef of marketed production (before royalty 
and taxes) was 20.897 cents, and had also ascertained that 
revenues of 2.485 cents per Mef 
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were available to the lease from sources other than pipe- 
line gas sales. It was then a problem of ascertaining the 
market price per Mcf needed to provide the additional 
revenue to meet total replacement costs. 

This unknown gas price was X. Royalty and taxes would 
be portions of X. The methematical calculation to find X 
is set out on Sheet No. 1-a. It develops that unless gas 
prices averaging 24.10 cents per Mef are received, the nat- 
ural gas production industry will experience a serious reve- 
nue deficiency, will be unable to meet replacement costs; 
and therefore, will drill less, find less, and be 
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unable to supply anticipated future demands. 

Q. Mr. Wilhelmi, you earlier pointed out that Sheet No. 
2 of Schedule 6 showed Texas Gulf Coast statistics to 
parallel the national figures for the replacement cost per 
Mef of marketed production. Have you made computations 
for the Texas Gulf Coast which parallel Sheet No. 1-a 
and Sheet 6? A. I have not made similar calculations for 
the Texas Gulf Coast area itself because the necessary 
statistics are not available for that limited area, but I 
did check the primary figures for the State of Texas. 

Q. What do the State of Texas figures show? A. These 
figures show that the average value of field condensate 
and drips for Texas is some 1.58 cents per Mef as 
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compared to the 1.75 cents per Mef figure for the nation 
as a whole computed on Sheet No. 6 of Schedule No. 6. I 
also found from Bureau of Mines figures that the average 
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quantity of plant extracted natural gas liquids in Texas 
was 1.022 gallons per Mef of net natural gas production. 
This is slightly higher than the national average of .90594 
gallons, but the value of the Texas plant liquids was 
slightly less than the national average—5.5 cents per gal- 
lon, compared with the 5.6 cent national figure. Overall 
the revenue from lease liquid sales and lease credits for 
plant extractions 
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return slightly less revenue to the lease in Texas than 
they do on a national average. 

Q. Mr. Wilhelmi, what validity do you ascribe to the 
replacement cost figure in excess of 22 cents which you 
have mathematically computed from the information con- 
tained in your exhibit? <A. I feel that this figure is sta- 
tistically sound and that it must be faced with reality. I 
have gathered data from competent industry and govern- 
mental sources and have applied these data to produce 
what is to me, in the light of my long experience with the 
industry, a meaningful indication of the cost of replacing 
each present unit of natural gas production. I have, 
related many of the costs which I have ascertained from 
industry sources to the costs of Texaco, 
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an application in this proceeding. Other witnesses have 
carried this comparison even further. In each case the 
estimates or the industry figures which I have used are 
supported by Texaco’s actual booked figures. 

In addition, other figures which I have used and the 
estimates, where necessary, have been based on the booked 
figures of the other companies with which I have been 
associated in Federal Power Commission proceedings. 
Furthermore, in each calculation and procedure, where a 
choice was necessary, I have selected the more conservative 
approach. 
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The story these figures tell is quite plain—they needed no 
window dressing by me. 

Q. Would you describe the sheets contained in your 
Schedule No. 7? A. Sheet No. 1 in that Schedule shows 
the trends in the cost of drilling and equipping wells in the 
United States over a seven-year period, which spans the 
period of Commission regulation of independent producers. 
The statistics supporting this sheet are compiled by the 
Joint Association Survey conducted by the American Pe- 
troleum Institute, the Independent Petroleum Association 
of America, and the Mid-Continent Oil and Gas Associa- 
tion. These well cost surveys have been made and the 
statistics compiled according to strict testing procedures 
and statistical methods 
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followed by the Bureau of the Census. They have long 
been accepted as factual by the domestic producing in- 
dustry. 

The results of the well cost surveys as reproduced on 
Sheet No. 1 of Schedule No. 7 indicate an ever upward 
trend in the cost of drilling and equipping wells, and on 
the basis of the producing industry economic conditions 
today, there is no reasonable supposition that this trend 
will either level out or decrease. The industry experi- 
enced a wage and salary increase of 5 per cent during 
this past winter, and the steel industry had similar in- 
creases soon 
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to be reflected in increased supply prices. Another factor 
requiring increasing expenditures for gas production on 
the part of domestic producers is the necessity to range 
farther and drill deeper to find new gas supplies. This 
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is an inescapable trend and the replacement costs com- 
puted in this Exhibit 5 will continue to increase. 

Q. Is Sheet No. 2 of Schedule No. 7 a record of the 
supporting data for the Sheet No. 1 graph of the average 
cost of drilling and equipping producing wells in the 
United States? A. Yes, partially. Sheet No. 2 supports 
the upper curves shown on this graph—the incremental 
increase curves. These incremental increases in cost per 
added foot are indicative of the impact of deeper drilling 
and the 
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corresponding increase in the cost to producers of replac- 
ing gas reserves. The data from which the average costs 
per foot, the lower curves, are plotted are found on Sheet 
No. 5 of Schedule No. 5. 

Q. What is the particular significance of this increas- 
ing trend toward deeper drilling in relation to the replace- 
ment cost figures you have derived? A. There is a double 
cost squeeze being imposed upon producers of natural gas. 
First of all, the overall inflationary increase in all costs 
is creating a cost price 
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squeeze. Secondly, gas producers must range farther and 
deeper to find new supplies, not only to replace those 
supplies being exhausted through daily production but to 
find additional supplies to meet the anticipated increase 
in future demand. Drilling costs increase dramatically 
as completions dip below 7500 feet to reach for these new 
gas supplies. The combination of inflation and depth puts 
a double squeeze on costs. 

Q. What assurance is there that increased prices for 
natural gas will bring to market the supply which it is 
anticipated will be needed to satisfy consumer demands 
in the future? A. I am not sure that anyone could posi- 


42 


(119) 


tively predict that any specific incremental increase in nat- 
ural gas prices would bring about a specific increment in 
natural gas 
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supplies, but there are two significant factors which lead 
me to believe that this is the best, if not the only method 
which has any possibility of developing and assuring ade- 
quate supply. The first factor is the fundamental eco- 
nomics of the market place which show that when the 
price is attractive enough every possible effort will be made 
to bring to market products to be sold at that price. 
The second factor is the experience of the past 10 years. 
On Sheet No. 3 of Schedule No. 7 I have charted the rela- 
tionship for the last 
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10 years between the prices for natural gas, the amount of 
marketed gas made available, and the amount of gas well 
footage drilled. 

Q. What is the significance of this chart? A. The chart 
clearly shows that since 1950 as gas prices have moved 
up, the supply of gas brought to market has greatly in- 
creased and that the gas well footage drilled to find and 
develop supply has also increased in a strikingly parallel 
manner. It is, of course, too fundamental to be contra- 
dicted that unless gas wells are completed, gas supplies 
will not be available. The additional gas well footage 
which has been completed, and the additional volumes of 
gas which have been made available as gas prices have in- 
creased is weighty evidence that there is a definite relation- 
ship between these three factors, and supports the 
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conclusion that adequate future supplies of gas are de- 
pendent upon adequate prices. 
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The replacement cost which I have computed indicates 
that any price below the level of about 22 cents, particu- 
larly in the Texas Gulf Coast area, is not an adequate 
price. 

The data which is charted on Sheet No. 3 is supported 
by the underlying data on Sheet No. 4. 

Q. What does Schedule No. 7, Sheet No. 5, show that 
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is of significance in this consideration of the revenue re- 
quirements of the natural gas industry? A. It shows 
primarily that while gas discoveries in Mef per foot of 
total wildcat wells drilled in the United States have re- 
mained fairly constant during the period 1947 through 
1959, discoveries of crude oil supplies per foot drilled have 
been in a continuing downward trend. This adds support 
to my earlier statement that we should not anticipate, or 
place excessive reliance upon, oil well gas in the future. 
It is quite evident that our primary reliance will continue 
to be on gas well gas for future supplies as it is for pres- 
ent production. The industry must receive prices for its 
production which will enable it to replace presently pro- 
duced quantities of gas. If, as I firmly believe, the gas 
industry has been carried piggy- 
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back by the oil production industry in the past, this ar- 
rangement cannot continue. 

Q. What is the purpose of the graph presented on Sheet 
No. 6 of Schedule No. 7? A. The purpose of this graph 
is to illustrate the remarkable increase in the number of 
wells being completed at greater depths in the United 
States. The graph, and the supporting data on Sheet No. 
7 of Schedule No. 7, show that although there was a rapid 
increase in the number of wells 
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drilled to depth between 5,000 and 10,000 feet until the 
year 1954, since that year the number of wells completed 
in this depth bracket has sharply declined. However, as 
the graph illustrates, the number of wells drilled deeper 
than 10,000 feet has increased in a generally steady pat- 
tern, and it is from such deeper drilling that future new 
supplies of natural gas in the United States will be ob- 
tained. When taken together with the cost data shown 
in Schedule No. 5 and on Sheet No. 2 of this Schedule No. 
7, the significant effect of this deeper well drilling on the 
cost of replacing gas production should be apparent. 

Q. What is the purpose of Exhibit 6, entitled ‘‘Future 
Gas Production Calculated At Present Finding Rates,”’ 
and what does it contain? A. Perhaps I should compare 
my presentation to the comment of 
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the gentleman who summarized the fundamentals of public 
speaking by saying, ‘‘You tell them what you are going 
to tell them, you tell them, and then you tell them what 
you told them.’? In Exhibit 5, which we have just con- 
sidered, I set out in Schedule No. 1 a record of the past 
finding rate of gas supplies, the record of past usage, and 
the anticipated demands for gas supplies. All this would 
require drilling and would cost money. In the other Sched- 
ules of 
122 


that Exhibit 5, I set out the statistics and computed what 
it would cost for each unit of supply. 

In this Exhibit 6, I tell you what I told in the other 
exhibit—if gas prices don’t meet these replacement costs, 
or if gas prices are frozen at some artificial 1954 level or 
some arbitrary 1954-1960 level, or a level based on an 
average of any other period, there will not be the revenues 
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needed to meet replacement costs and I think there will 


Q. Please explain this graph? <A. The solid black lines 
between 1946 and 1960 are the same as those on Schedule 
No. 1 of Sheet No. 1 of my earlier Exhibit 5, The top 
jagged line represents the actual success the domestic 
gas industry has experienced in finding 
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new gas reserves each year. The upper dashed line stretch- 
ing from 1954 to 1971 shows the average finding rate 
during the 1954-1960 period and extrapolates that same 
rate into the future. This line shows graphically the result 
if the natural gas production industry finds no more gas 
between 1960 and 1970 than the average amounts dis- 
covered in the years 1954 through 1960, which were the 
best years in terms of volumes of new gas supply dis- 
covered since the discovery of the Panhandle and Hugoton 
Fields in 1918 and the early 
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1920’s, 
2 of this exhibit shows 
pplies were to level out 
er the past seven years, 
then the industry can safely anticipate deliveries of only 
15 trillion, 309 billion eubie feet in 1970. This is far below 
the American Gas Association estimate of the 19.5 trillion 
cubic feet needed in 1970 to satisfy consumer demand. 

Q. What is the relationship between this showing and 
the contract prices in this Proceeding? A. It is quite ap- 
parent to me that there is a strong historic relationship 
between gas prices and the rate of drilling. And without 
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well completions there can be no new gas supplies. This 
whole relationship is graphically set out on 
(end page 56) 

Sheet No. 3 of Schedule No. 7 of my last exhibit. 

Consequently, if new gas sales prices are frozen at the 
levels of contracts in the 1954-1960 years, I would expect 
a leveling out of the new supply finding rate to the finding 
rate for that same general period. On this basis the in- 
dustry cannot hope to uncover reserves in sufficient quan- 
tity to safely meet the demand for the later years of this 
very decade. 

I might also point out that if gas prices are reduced 
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to, or regulated upon, the basis of the prevalent or average 
prices in an area, such figures would include many of the 
very low prices of the late 1940’s. This type of enforce- 
ment might keep the reserve finding rate at the low level 
to which it slid in 1960—a level comparable with the 
level of success in the 1946-1954 period. This, of course, 
would reduce even more the calculations on Sheet No. 2 of 
this exhibit. 

Q. Aren’t you presenting an excessively gloomy picture 
with these data and your interpretation of them? A. I 
have presented what I sincerely believe is the realistic 
picture. The data are largely factual records which speak 
for themselves. To ignore these facts is to take an un- 
realistic approach toward regulation and protection of the 
public interest. If the results are gloomy it will only be 
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because producers have been prevented from collecting 
contract prices which seek to provide the revenues required 
to meet the costs of replacing current production. 


(end page 58) 
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Roger D. Stanwood 


was called as a witness, and having been first duly sworn, 
was examined and testified as follows: 


* ” * * * ” * 


Direct Examination 


By Mr. Mutter: 


* ” 


Q. Directing your attention to Exhibit 4 for identifica- 
tion, will you describe this exhibit? A. This exhibit sets 
forth the additional pipeline sales allocations for existing 
customers proposed in Docket No. CP61-194, now pending 
before the Commission. 

Q. Approximately how much gas is Transco purchasing 
currently to meet its system needs and what has been its 
historical experience during the past few years? <A. 
Transco is currently purchasing about 1.4 billion cubic 
feet daily, and during the past five years has purchased 
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the following volumes from its contracted supply stated 
in MMef at 14.7 psia. 

In 1956, 259,615. 

In 1957, 282,859. 

In 1958, 343,222. 

In 1959, 425,398. 

In 1960, 453,769. 

Thus, it can be seen that Transco must acquire approxi- 
mately one-half trillion cubic feet of new gas each year in 
order to maintain a satisfactory inventory behind existing 
requirements and to avoid financial penalties under our 
mortgage. 
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Transco now serves more than 70 customers who distri- 
bute gas received from Transco to more than 20 million 
consumers, more than 60 customers being for the most 
part small municipalities depend entirely on Transco for 
their natural gas supply. The fulfillments of its customers’ 
needs can best be shown by a summary of Transco’s an- 
nual expansion programs. 

Q. You testified in Docket No. G-18078, et al, that 
Transco has a need to purchase the additional volumes of 
gas under the terms of the contract. 

Have you made a comparison of the cost of this gas 
delivered at a point on Transco’s system for the purchase 
of gas in southeast Louisiana delivered to the same point 
and what were the results of such comparison? <A. Yes. 
Mr. Fowler testified in the hearing in March 
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1960, in Docket Nos. G-18078, et al, that the only additional 
facilities required for the initial volumes under the con- 
tract consisted of 29.8 miles of 20-inch pipeline, a meter 
station, and one 2500 horsepower unit at our existing sta- 
tion 30, formerly identified as Station 3. 

These were the only facilities necessary to be installed at 
that time to move the initial contract quantity of 50,000 
Mef in an average day, and 70,000 Mcf in a maximum day 
to station 65, formerly station 26, located near the Louisi- 
ana-Mississippi boundary. This is also the point where the 
southeast Louisiana gather system enters the main line on 
Transco’s system. 

Mr. Quinn, who also testified in Docket 18078, et al, in 
support of Exhibit 9 showed that the total cost of service 
for the first year including a six and one-half per cent 
return, but exclusive of the cost of gas, amounted to 
$527,546. 
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Presiwinc Examrver: Let me ask a question there, inter- 
rupting. You refer to Exhibit 9. That is obviously what 
is now a part of Item A by reference herein? 

Tue Wrrness: Yes, sir, that is correct. 

Presipinc Examiner: Was that true also when you re- 
ferred to other exhibits—I don’t want to get the record 
confused. 

Tue Wirxess: When I was describing Exhibits 3 and 4, 
it was in this record. 

Presipinc Examiner: That is what I thought. You men- 
tioned 
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Exhibit 9, and I was sure we didn’t have a 9 yet. 
By Mr. Mruer: 


Q. Would you continue with your answer, Mr. Stan- 
wood? <A. This is an average of 2.9 cents per Mef based 
upon average volumes of 50,000 Mef per day. Thus, the 
total cost of gas being delivered to Station 65 is equal 
to 22.9 cents per Mef, the cost of gas being 20 cents, plus 
the incremental transportation cost of 2.9 cents. This 
compares with a Louisiana field price of 23.05 cents per 
Mef at 14.7 psia (21.5 cents plus 2.05 cents tax at 15.025 
psia) plus the cost of service attributable to facilities 
necessary to attach the new reserves to Transco’s system, 
and transport such gas to Station 65. Our comparison 
shows that the cost of this South Texas gas delivered to 
Station 65 is less than the cost of gas in the field in south 
Louisiana, and we feel that the acquisition of these re- 
serves is to Transco’s benefit as well as its customers. 

Q. Are the advantages arising from the acquisition of 
these reserves which you described in your testimony at 
transcript pages 85 and 86 in Docket Nos. G-18078, et al, 
still valid in your opinion? A. Yes, our experience of pur- 
chases from South Texas Natural for the past 17 months 
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substantiates my statement made on the record in March 
1960. 


Cross-ExaMINATION 
By Mr. Keatine: 


Q. Mr. Stanwood, correct me if I am wrong, because 
I haven’t seen your testimony and I am more or less op- 
erating from recollection, but I believe during the course 
of your direct examination you drew some comparisons 
between the cost of gas in southern Louisiana and the 
cost of gas to Trans- 
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continental in the present proceeding which would be the 
cost of gas in Texas Railroad District No. 4, is that cor- 
rect? A. No, it is District 1 rather than District 4 in 


Texas. 

Q. Excuse me, I stand corrected—District 1. 

Now, I believe you testified that the cost of gas in 
District 1 would be cheaper than your cost of gas in south- 
ern Louisiana. A. The cost of this gas at the same basing 
point, being Station 65, is cheaper than current cost of 
field gas in south Louisiana, and that was true of 
the original increment. 

Q. Now, when you say the cost of this gas, when you 
are using that language, do you take in the cost of trans- 
portation to your markets? A. I take in the cost of trans- 
porting this gas from the point at which it enters Transco’s 
system to our main line station 65, at which point we com- 
pare the cost of equivalent volumes brought to that same 
point, and as I have explained in my testimony, the cost 
of this gas at that point, even in the original increment, 
is less than the cost of field gas without adding to it the 
cost of moving that Louisiana field gas to that same point. 
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Q. Now, also, in making this comparison, do you take 
in other contract provisions such as the rate of escala- 
tion—in other words, you might have a one-cent escalation 
in southern Louisiana—I am not familiar with your con- 
tracts— 
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and I might have a one-cent escalation here, in which event 
your comparison would be completely fair—do you follow 
my question? A. Yes, and actually, as I testified in the 
earlier portion of this proceeding, the price escalation in 
this contract, being one cent every five years, is more 
favorable to Transco and its customers insofar as cost 
of gas alone is concerned than two cents every four years 
which has been the pattern established in south Louisiana, 
and also the Louisiana taxes, as you know, are more 
burdensome upon the producers, or the purchasers of 
gas in south Louisiana than in Texas. 

Q. Well, then, let me ask you this: When you actually 
came up with your cost of gas, you took into considera- 
tion all these factors, is that correct, sir? A. The cost of 
gas to which we have referred here concerns the specific 
costs on the initial price and the actual cost of transport- 
ing that gas to Station 65. 

We haven’t considered—since these escalations have 
not gone into effect and won’t for some time, the addi- 
tional benefits derived by the lesser escalations over longer 
fixed periods of time than that which is obligated to us 

under our Louisiana contracts, but as we go down the 
road in time, the advantages of buying this gas will con- 
tinue to increase, because the additional volumes will be 
handled for less money incrementally speaking, and the 
escalated prices and tax 
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reimbursement features of this contract are more ad- 
vantageous to us and our customers than similar volumes 
in Louisiana. 
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Q. Are you familiar with the Commission’s Statement 
of General Policy 6-1? A. Yes. 

Q. And do you recognize the fact that the southern Louisi- 
ana area is probably the highest priced area as allowed 
by the Commission in that particular order? A. I don’t 
recall that that order designated prices for the eastern 
seaboard, but excluding those, Louisiana would be the 
highest price, yes. 

Q. So actually when you do make your comparison, you 
are comparing your cost of gas in Texas Railroad District 
No. 1 to southern Louisiana, is that correct, sir? A. I am 
comparing the cost of District 1 Texas gas moved to a 
common point in Louisiana with gas available at that 
same point from Louisiana. I am not comparing the cost 
of gas at each separate source, I am comparing the cost 
of gas at the same point on the pipeline. 


Billy L. McPherson 
was called as a witness, and having been first duly sworn, 
was examined and testified as follows: 
Dmect Examination 
By Mr. Burton: 
Q. Your name and address, please? A. Billy L. Me- 
Pherson, P. O. Box 2197, Houston 1, Texas. 
180 
Q. By whom are youemployed? A. Continental Oil Com- 


pany. 

Q. Are you the same Mr. McPherson who testified previ- 
ously in these proceedings in Docket G-18078, et al? A. 
I am. 

Q. And at that time did you sponsor Exhibit 17, and 
certain negotiating evidence? A. Yes. 
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Q. Will you now refer to Exhibit No. 8 in these re- 
opened proceedings, and will you state whether this ex- 
hibit was prepared by you or under your supervision? A. 
Yes, it was. 

Q. Will you please explain the purpose of this exhibit 
and what it purports to show? A. The purpose of Exhibit 
8 is to show that the Commission has granted certificates 
at prices greater than or at least equal to the price for 
which Continental is seeking a permanent certificate in this 
hearing, and that contracts have been or are presently be- 
ing negotiated at these rates in Texas Railroad Commission 
District No. 4. 

Q. Will you continue with an explanation of the exhibit 
going down line by line and column by column to explain 
just what material is shown on the exhibit? A. The first 
item in the exhibit is column A, item number. 
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Column B is the FPC rate schedule number. 

Column C is the seller of the gas; column D the pur- 
chaser of the gas. 

Column E the name of the field from which such gas 
was sold, column F the county in which the reserve is 
located. 

For purposes of comparison, this exhibit sets forth, G, 
the date of contract, H, the term of the contract in years, 
I, whether the sale covers gas well gas, casinghead gas 
and/or residue gas, J, the delivery point specified in the 
contract, K, maximum delivery pressure specified in the 
contract, L, comparable quality of the gas, M, the minimum 
Btu content of the gas, N, indication as to whether reserves 
covered by the contract are small, medium or large, O, 
current price being collected on collectible exclusive of tax 
reimbursement, P, whether or not these gas contracts con- 
tain any indefinite pricing provisions, Q, whether or not 
there were other buyers of gas in the area who made offers 


54 


(186) 


to purchase the gas sold under these various contracts, R, 
the current type of FPC certificate under which gas is being 
sold. 

Q. Does that conclude your explanation of this exhibit? 
A. Yes, it does. 


* * * * * * 


W. H. Rosser 


was called as a witness, and having been first duly sworn, 
was examined and testified as follows: 


Dmectr ExaMINaTION 


By Mr. Burton: 


Q. Will you please state your name and address? A. 
W. H. Rosser, 4307 Wigton Drive, Houston, Texas. 
Q. By whom are you employed, Mr. Rosser? 
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A. Continental Oil Company. 

Q. I believe your title with Continental has changed 
through a couple of promotions since you last testified here. 
Will you bring the Examiner up to date on your present 
position with Continental? A. In March 1960, at which 
time I was regional engineer, I was promoted and trans- 
ferred to the headquarters production department, which 
I am presently employed as engineering coordinator. 

Q. Are you the same Mr. Rosser who previously testified 
in these proceedings last year at Dockets G-18078, et al, and 
sponsored, in connection with your testimony therewith, 
Exhibits 18, 19 and 20 in those proceedings? A. I am. 

Q. Are Exhibits 18 and 19, which were in those proceed- 
ings, a map of the Javelina Field and a pressure decline 
curve showing recoverable reserves underlying Continen- 
tal’s lease in that field, are those exhibits still up to date 
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and valid exhibits with no further change which need be 
made at this time? A. They are. 

Q. Would you please refer to Exhibit No. 9 for identifi- 
cation offered this afternoon in these proceedings? Was 
this exhibit prepared by you or under your supervision? 
A. It was. 
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Q. Would you please explain the purpose of Exhibit No. 
9 and explain how it is put together? A. The purpose of 
this exhibit is merely to show an economic analysis of the 
expenditures and revenues for this lease from inception 
to depletion. 

Q. Does this Exhibit No. 9 update and to that extent 
supersede Exhibit 20 offered in evidence in the former pro- 
ceedings at G-18078, et al? A. Yes, sir, it does. The only 
change in this exhibit from that previously submitted is 
the insertion for the year 1960 of the actual expenditures 
made and revenues received. 

There have been some changes for the years 1961, 1962 
and 1963 in the estimated production, revenue, and operat- 
ing expenditures which are based upon information received 
during the year 1960, and which was not available at the 
time of the previous hearing. 

Q. This Exhibit No. 9 consists of three schedules, Sched- 
ules 1, 2and3. Will you please go through these schedules 
in order and take them, line by line, and explain the items 
which appear upon them, and how the schedules and the 
total exhibit are constructed? A. Schedule 1 is a summary 
of the results of the economic analysis which is Schedule 
2, of the expenditures and revenues to J anuary 1, 1961, and 
the estimated expenditures and revenues to depletion of 
the field. 
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This shows a total capital expenditure of $463,948, and 
total operating expenditures of $74,253, for a total expendi- 
ture of $538,201. 

Total revenue from the sale of production is $42,125. 
Total income tax recoupment is $215,844, for a total of 
$280,232 net loss to Continental. 

Q. That is the net loss to Continental on Schedule 1? 
A. Yes. 
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Q. Will you continue with Schedule 2, and explain par- 
ticularly, if you will, your treatment of capital expenditures 
and operating expenditures, and tax recoupment? A. Sched- 
ule 2 is a tabulation of an economic analysis for the Bentsen 
lease from inception to depletion. This exhibit differs from 
the analysis presented at the previous hearing only for 
the years 1960, ’61, ’62 and 63. Actual figures have been 


inserted for the year 1960, and slight changes in the esti- 
mated future production rates and operating costs have 
been inserted for the year 1961, 62 and ’63. 

It might help if I would just briefly explain the items. 
Under capital expenditures for tax purposes. Item No. 2, 
line No. 2, that is, lease and well equipment has been 
treated as a capital depreciable expense with depreciation 
and annual depreciation being taken at 6.3 percent per 
year. 

Lines 3, 4, 5 and 6 for tax purposes have been treated 
as capital expense items, and have been expensed for tax 
purposes during the year in which the money was ex- 
pended. 

Lines 7 and 8 are depreciable items being treated under 
tax deductions as a depletion item with recoupment being 
either by cost depletion or statutory depletion. 

This is a standard method treated by Continental Oil 
Company, companywide, for tax purposes. 
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Q. This is consistent with the tax treatment in this ex- 
hibit is consistent with that practiced by Continental? 
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A. Yes. 

Q. Will you explain the operating expenditures, line 18, 
and lines 19 through 22—those also are treated as expense 
items in accordance with Continental’s practice, is that 
correct? A. Yes, sir. 

Q. And turning now to Schedule 3, would you briefly 
state what this exhibit shows, what this Schedule 3 shows, 
and explain how it is arrived at? A. Schedule 3 is a cal- 
culation of the price necessary from the sale of gas under 
this contract to recoup the total cash outlay for this lease 
from inception. The basis for these calculations is the 
same as that in Schedule 2. 

Q. This schedule shows a price of $2.66 per Mef as op- 
posed to the $2.49 plus shown in the previous Exhibit 20 
in the old proceeding which would now be required on the 
basis of our experience after last year’s production to 
recoup the total outlays which Continental has expended 
in capital expenditures and operating expenditures on this 
lease after allowing for tax recoupment? A. Yes. 

Q. Do you have any further explanation to make of 
Exhibit 9? A. No, sir, I might mention there is a slight 
change in the reserve figure, which I have shown in my 
calculation. 
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In my analysis previously submitted, there was no reve- 
nue shown for oil, and in this analysis I do show a slight 
amount of revenue and production under the oil column 
which is actually condensate production which is included 
as a result of the actual production during the year 1960. 

Q. That is based on our actual experience last year? 
A. Yes, sir. 


* ° 
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Prepared Testimony of Stanley C. Woods 
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Q. What reserves are dedicated to the sale of South 
Texas? A. For the purpose of this proceeding, we accept 
the reserve showing of South Texas. 

Q. To your knowledge, will the purchase by South Texas 
of your gas in this proceeding, cause a triggering of other 
prices in the area? A. Not to my knowledge. 

Q. Is Woods Exploration and Producing Company, Inc., 
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able and willing to make the sale to South Texas in ac- 
cordance with the terms of this contract? A. Yes, sir, and 
we will accept a certificate authorizing the sale in accord- 
ance with the terms of our contract. 


* * * * * * 
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Prepared Testimony of William L. Hutchison 
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Q. What reserves are dedicated to the sale to South 
Texas? A. For the purpose of this proceeding, we accept 
the reserve showing of South Texas, which I understand to 
be 14,549 Mef at 14.73 psia. 


(end page 5) 


Q. To your knowledge, will the purchase by South Texas 
of your gas in this proceeding, cause a triggering of other 
prices in the area? A. Not to my knowledge. 

Q. Is Tex-Star able and willing to make the sale to South 
Texas in accordance with the terms of this contract? <A. 
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Yes, sir, and we will accept a certificate authorizing the 
sale in accordance with the terms of our contract. 


(end page 6) 


Testimony of Emmet C. Wilson 


Q. Please state your name and address. A. My name is 
Emmet C. Wilson, and my business address is 705 Driscoll 
Building, Corpus Christi, Texas. 

Q. By whom are you employed, and in what capacity? 
A. I am employed by Prado Oil and Gas Company as Vice 
President. 

Q. Briefly describe your duties as Vice President of 
Prado Oil and Gas Company. A. I am familiar with the 
full scope of the company’s oil and gas operations. In par- 
ticular, I am responsible for all functions of the company 
except for actual drilling and production operations. In 
this capacity I am responsible for contract negotiations, 
financial and accounting functions, and all 


(end of page 1) 


other general and administrative activities. 

Q. Please describe the organization and operations of 
Prado Oil and Gas Company. A. Prado Oil and Gas Com- 
pany was organized as a Delaware corporation in J. anuary, 
1960. In April, 1960, Prado acquired the interest of the 
partnership of Gorman (50%), Gierhart (25%) and Howe 
(25%) in certain oil and gas leases in the Prado Field, Jim 
Hogg County, Texas. Prado took over actual operation of 
these leases on May 1, 1960. At 
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the time of acquisition by Prado there were four shut-in 
gas wells and seventy-four oil-casinghead gas wells com- 
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pleted on these properties. Subsequently, Prado had 
drilled and completed nine additional gas wells and 118 
addition oil-casinghead gas wells. I have considered each 
completion of a multiple completion well as a separate well. 

Q. At the time that Prado Oil and Gas Company acquired 
these properties from Gorman, Gierhart and Howe, were 
any sales of gas being made? 


(end of page 2) 


A. No. As previously noted the gas wells were shut in 
and the casinghead gas produced in conjunction with the 
oil was being flared. 

Q. Are you familiar with the two contracts for the sale 
of natural gas, each dated June 30, 1960, between Prado, 
as Seller, and South Texas Natural Gas Gathering Com- 
pany, as Buyer, which are involved in this proceeding in 
Docket Nos. C161-77 and C161-79, respectively? A. Yes. 
Those two contracts cover the interest of Prado Oil and 
Gas Company in the oil and gas leases in the Prado Field, 
Jim Hogg County, Texas, acquired from the partnership 
of Gorman, Gierhart and Howe. A true and correct copy 
of each contract is attached as Exhibit ‘‘B’’ to the certifi- 
cate applications filed by Prado Oil and Gas Company in 
Docket Nos. C161-77 and C161-79. The dedicated leases 
are shown on the 
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plat attached as Exhibit ‘‘A’’ to such certificate applica- 
tions. 

Q. Are you familiar with those two certificate applica- 
tions and the factual statements made therein? 


(end of page 3) 


A. Yes, I am familiar with such certificate applications 
and the factual statements contained therein, and they 
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are true and correct to the best of my knowledge and 
belief. 

Q. Would you briefly explain the difference between 
the two contracts? A. The contract filed in Docket No. 
C161-77 dedicates to South Texas the natural gas produced 
from the thirteen gas wells; the contract filed in Docket 
No. C161-79 covers the casinghead gas produced from 
the 192 oil wells. 

The gas-well-gas production covers over 85% of the gas 
delivered to South Texas under both of the contracts. As 
noted on the estimated sales and billings for the first 
month of service attached to the respective rate schedules, 
Prado estimates that it would deliver 360,000 Mef of gas- 
well-gas as contrasted to the 39,000 Mef of casinghead gas 
Further, it is estimated that under both contracts Prado 
has developed proven reserves in excess of 70 billion 


(end of page 4) 


cubic feet. Of the total proven reserves, approximately 
50 billion cubic feet are attributable to the gas-well-gas 
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reserves and approximately 20 billion cubic feet are at- 
tributable to the casinghead. 

Q. Does Prado Oil and Gas Company have any other 
contracts for the sale of natural gas in this area? A. No. 
Under the two subject contracts, Prado has dedicated 
all of its natural gas production except for one shut-in 
well on leases owned by Prado approximately four miles 
from the Prado Field. Prado also hopes to be able to sell 
this gas to South Texas. In short, the entire gas produc- 
tion of Prado Oil and Gas Company is dedicated under 
the two contracts involved in this proceeding. 

Q. Will you please summarize the price provisions pro- 
vided for in each of the contracts? A. The price provision 
in each of the contracts is identical. The contracts pro- 


62 


(234) 


vide for an initial price of 16.0¢ per.Mef, with fixed escala- 
tions of 1¢ per Mef each four years after July 1, 1960. In 
addition, the contracts provide for reimbursement of 
34ths of new 

(end of page 5) 


or excess taxes applicable to the gas production which 
are paid by Prado. However, it should be noted that 
there is no present tax reimbursement. The letter amend- 
ment dated July 1, 1960, to the gas-well-gas contract pro- 
vides for certain additional payments to Prado in the event 
it is required to compress the gas-well-gas. However, since 
all 
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of the gas wells are presently capable of producing gas 
at pressures sufficient to enter South Texas’ line, these 
additional payments are not applicable. Pursuant to its 
contract with South Texas, Prado is now compressing 
the casinghead gas production to meet South Texas’ line 
pressure which has varied between 900-940 pounds. 

Except for the provisions for reimbursement of addi- 
tional taxes in the future, the contracts provide for a fixed 
price, since they do not contain indefinite pricing provi- 
sions, such as favored nation or price redetermination 
clauses. 

Q. Are you familiar with the negotiations leading up 
to the contracts between Prado Oil and Gas Company and 


(end of page 6) 


South Texas Natural Gas Gathering Company? A. Yes, 
I participated in the negotiations which culminated in the 
two contracts. 

Q. Do you know of any affiliation or corporate relation- 
ship between Prado Oil and Gas Company and South Texas 
Natural Gas Gathering Company or Transcontinental Gas 
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Pipe Line Corporation? A. No. There is no affiliation 
or corporate relationship between the parties. 

Q. Were the subject contracts the result of arms-length 
bargaining between the parties? 
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A. Yes. The contract negotiations were conducted at 
arms-length. 

Q. Did Prado receive any other offers for its gas? A. 
Yes, we received preliminary offers of 16¢, 17¢ and 18¢ 
from three other potential purchasers. 

Q. Then, why did Prado decide to sell the gas to South 
Texas Natural Gas Gathering Company at an initial price 
of 16¢ per Mef? A. As previously noted, the casinghead 
gas was being flared, and, therefore, the revenues there- 
from was 

(end of page 7) 
being irrevocably lost. Further, Prado was anxious to 
receive revenue from its only gas producing properties. 
Therefore, since South Texas offered an immediately 
available market, Prado decided to enter the subject con- 
tracts. 

Q. Have deliveries of gas to South Texas under the 
two subject contracts commenced? A. Yes. On August 
17, 1960, the Commission issued temporary authorization 
to Prado Oil and Gas Company to commence deliveries in 
Docket Nos. C161-77 and C161-79. Actual deliveries of 
casinghead gas commenced on October 13, 1960; actual 
deliveries of the gas-well-gas commenced on December 12, 
1960. 

Q. Where is the gas covered by the two subject con- 
tracts delivered to South Texas? 
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A. All of the gas is delivered at a central point on South 
Texas’ existing line through the Prado Field, as shown 
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on Exhibit ‘‘A’’ attached to the certificate applications 
in Docket Nos. C161-77 and C161-79. Our gas reserves 
were strategically located for South Texas 


(end of page 8) 


since it already had an existing line through the Prado 
Field. In order to effectuate the delivery at this central 
point, it has been necesary for Prado Oil and Gas Com- 
pany to install, construct, equip and maintain field gather- 
ing lines in order to connect the various wells. Further, 
a compressor plant was installed in order to deliver the 
casinghead gas. 

Q. What is the quality of the gas delivered to South 
Texas? A. It is what is commonly known in this area as 
‘pipeline quality gas.’’ It contains approximately 1035 
BTU’s per cubic foot and meets the other quality specifi- 
cations provided in the contracts. 

Q. Is Prado Oil and Gas Company ready, willing and 
able to render the service provided for in its contracts with 
South Texas, and to abide by the Natural Gas Act and 
the Rules and Regulations of the Federal Power Commis- 
sion promulgated thereunder? <A. Yes. 


(end of page 9) 
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Mr. ArrweELu: Before cross-examination, Mr. Examiner, 
I would like to have certain items by reference marked, if 
I may. 

The application in Docket C161-77 I ask be identified 
as Item J, and the Rate Schedule 1 of Prado Oil and Gas 
Company as Item K. 

Presminc Examiner: They may be so identified. 


(Tue Documents REFERRED TO WERE IDENTIFIED as ITEMS 
“J”? anv ‘*K”’ By REFERENCE.) 
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Mr. Artweti: I would like the certificate application in 
Docket C161-79 marked as Item L, and the Rate Schedule 2 
of Prado Oil and Gas Company identified as Item M by 
reference. 

Presipinc Examiner: The application and the rate sched- 
ule so described will be identified as Items L and M. 


(Tue Documents REFERRED To WERE IDENTIFIED As ITEMS 
“*L”’ anp ‘‘M’’ py REFERENCE.) 


Mr. ArrweE.i: May I offer those items in evidence at this 
time, Mr. Examiner? 

Presipinc Examiner: Without objection, they will be re- 
ceived in evidence. 


(Tue Documents RererreD To WERE IDENTIFIED as ITEMS 
“°?’, “SK, “*L’? ann ‘*M’? Were Inxcorporatep 1x Evt- 
DENCE BY REFERENCE.) 


Mr. Artwetxi: I tender Mr. Wilson for ecross-examina- 
tion at this time. 
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Cross-EXaMINATION 
By Mr. Keatinec: 


Q. I see you are vice president of Prado Oil and Gas 
Company, and also your testimony indicates that this is 
a relatively new company having been organized in Janu- 
ary of 1960, is that correct? A. That is correct. 

Q. Can you tell me if this company is affiliated with any 
other companies, and if so, what companies it is so affili- 
ated with? A. It is not affiliated with any other company. 

Q. I also notice that you acquired your interest from 
a partnership in the 1960’s. Do you know how long this 
particular partnership held these interests prior to the ac- 
quisition of these leases by the Prado Oil and Gas Com- 
pany? <A. No, I do not know exactly. It would be in the 
neighborhood of five years. 
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Q. Now, do you know how many acres were purchased 
under lease by the Prado Oil and Gas Company from this 
partnership? A. Approximately 19,000. 

Q. And are all these 19,000 acres dedicated to South 
Texas? A. No, only the depth down to 42000 feet in the 
then producing zones. 
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Q. And how about the depths below 4200 feet, are they 
dedicated to any other purchaser? A. No, they are not. 

Q. Then am I correct in assuming that everything in 
this entire 19,000 acres down to 4200 feet is dedicated to 
South Texas? A. No, only those zones that were producing 
at the date of the contract, producing gas and oil. 

Q. And do you know what the average depth per well 
would be in the Prado Field? <A. It varies from approxi- 
mately 3600 down to about 3850. 

Q. And when you acquired this production property, 
did you acquire this property with the wells already drilled 
thereon? <A. Well, there were 74 oil completions and four 
gas completions at the date of acquisition. We now have 
13 gas completions and 192 oil completions. 

Q. And does your company drill the additional comple- 
tions, or are they completions in the same wells? A. Some 
are additional, some are recompleted to make dual wells. 

Q. All right, sir, can you tell me how many are recom- 
pletions rather than new wells, or perforations in already 
existing wells? A. No, I don’t have that information. 
However, there are 
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163 individual wells, and of these, there are 118 completed 
as single oil wells, there are three single gas wells, there 
are 32 dual oil wells, and there are ten dual oil and gas 
wells. 

There were no dual wells at the time we acquired the 
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Q. And can you tell me how many gas producing forma- 
tions have been perforated in this particular field? A. All 
of the formations produce either casinghead gas, which is 
a part of this hearing, or gas well gas. There is only one 
zone that produces gas only, the others being oil and 
casinghead gas. 

Q. And could you tell me what the depth of the zone 
that produces gas only is? A. It is the most shallow zone, 
approximately between 36 and 3700 feet. 

Q. Do you know what the average cost would be to 
drill down to 3600 feet in this general locale? A. You mean 
and completed as a producing well? 

Q. Yes, only down to about 3600, though. A. In the 
neighborhood of $18,000. 

Q. And that would be present day costs? A, Right. 

Q. So I take it since the acquisition of this property 
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by the Prado Oil and Gas Company, you, yourself, as a 
company, have probably doubled the number of wells, is 
that correct, sir? A. That is correct, more than doubled. 

Q. In connection with the wells you have not completed 
yourself but have purchased from the partnership noted 
in your direct testimony, are you still producing oil from 
those wells? A. Those that were completed as oil wells, 
yes. 

Q. And would it also be your intention to possibly go 
back down the same hole and at a subsequent date produce 
gas? A. It might be possible. 

Q. And would you dedicate this gas possibly to South 
Texas—is that in the offing? A. For a new horizon, one 
not now dedicated? 

Q. That is correct. A.I couldn’t say. I couldn’t answer 
that. 
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Q. In any event, so far as you know, all present gaS 
producing horizons are dedicated to South Texas? A. That 
is correct. 

Q. That have been perforated. I believe your testimony 
was something to the effect that only the zones then pro- 
ducing were dedicated down to 4200 feet to South Texas. 

Now, since that time have there been any additional wells 
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completed down to that depth that have not been dedicated 
to South Texas, or recompletions? A. There is one oil 
zone in which we have five completions that was not then 
producing. 
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Q. Now, anywhere in this particular area has your com- 
pany, or any other company drilled to a depth beyond 
4200 feet? 

Mr. Arrwett: Mr. Examiner, I am going to object to 
that question as being a little too vague—in this particu- 
lar area. Do you mean Prado field? 

Mr. Keatine: Prado field would be fine. 

Mr. Arrwe.u: I have no objection, then. 

Tue Wirness: Below 4200 feet? 


By Mr. Keatine: 


Q. Yes. A. Yes, we have drilled to a depth slightly in 
excess of that. I don’t remember the exact depth, but 
slightly in excess of 5000 feet. 

Q. That would be your deepest well, five to six thousand 
feet? A. That is right. 

Q. Do you recall what the average price you paid per 
well to the particular partnership in which you purchased 
these leases would be? A. Well, our purchase was not 
made on a per well basis, it was a total consideration. The 
total consideration that we made was two million dollars 
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for the property, subject to a 14 million dollar production 
payment. In other words, the sellers of the property re- 
ceived 16 million dollars for 
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the entire property. 

Q. When you say subject to a 14 million dollar pre- 
payment— A. Production payment 

Q. —do you mean that the sellers of the property still 
retain an interest? A. No, they disposed of that produc- 
tion payment to other interests. 

Q. They in turn resold it to other interests? A. That is 
correct. 

Q. In other words, as far as your production is con- 
cerned, 16 million dollars worth—14 million dollars worth 
of production has to be ferreted out to other parties, is 
that correct? A. That is correct. 

Q. And over what course of time? A. It is payable out 
of seventy per cent of the net interest. 

Q. Well, let me see if I understand you correctly, sir. 
My question is over what length of time would you have 
to pay this 14 million dollars? Would that be over the 
life of the leases? A. That would depend upon the rate 
of production. In other words, the payment ceases at such 
time as seventy per cent of the production pays out the 
amount, the 
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principal amount plus interest. In other words, it is 
principal plus interest. 

Q. Now, actually you filed here under two docket num- 
bers, C161-77 and C161-79. Are both these sales from the 
Prado field? A. That is correct. 

Q. And is there any reason or significance to the two 
dockets rather than one? A. The sales were covered by 
separate contracts and separate filings were made. 
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Q. Is there any difference as to price or other terms? A. 
No basic differences. They are only tailored to meet the 
individual situation in that your delivery quantities would 
have to be handled in a different manner because the cas- 
inghead gas must be purchased as produced, whereas the 
gas-well-gas would be covered by the contract quantity set 
forth. 

Q. Now, in connection with your arrangement in the 
Prado field, would you more or less look upon the Prado 
Oil and Gas Company as an operator who actually man- 
ages and runs the field and does not have a substantial 
working interest in the properties, themselves? In other 
words, your production is" subject to being paid out, as 
you have indicated, to numerous other parties and indi- 
viduals? <A. Right. 
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Q. And would you therefore look upon your company 
primarily as being the manager or operator of these vast 
properties? A. No, I would look on it very much as the 
owner and operator, because in addition to these monies we 
have had to borrow additional monies for development, we 
have put in equity money, the success of the entire venture 
depends upon the production of these properties, because 
after this production payment is paid out, then whatever 
residue there is, of course, belongs to the Prado Oil and 
Gas Company. 

Q. Well, now, let me ask you this: Are you aware of any 
economic valuation of the reserves, both oil and gas, under- 
lying this particular property? 

Mr. ATTwELu: I am going to object to the question, Mr. 
Examiner. I don’t know what Mr. Keating means by eco- 
nomic evaluation. I think if he would be a little more defin- 
itive, perhaps the witness might be able to give him an 
answer. 

Mr. Keatrxe: Let me see if I can explain my question in 
a little greater detail. 
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Q. If you want to borrow money from an insurance com- 
pany, you have to more or less show the insurance company 
that you have got some pretty firm value underlying your 
producing properties in order to have them lend you money 
to 
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go ahead and develop this particular property. 

Now, usually in arriving at this determination, they hear 
a geologist or somebody who makes a physical geological 
survey of the properties, and pegs the particular oil and 
gas at a particular price, and usually that would be the 
current market price, and thereby evaluates the present 
worth of the property, and my question is simply relating 
to something along those lines. 

Are you aware of any such study as far as the Prado 
field properties which you have purchased from the par- 
nership shown in your direct testimony? A. In connection 
with the financing of this purchase, which was an out and 
out purchase of a proven partially developed property, 
there were such studies made. 

Q. And were you aware as to the value that was attached 
to these properties as far as those studies were concerned? 
A. The consideration which we paid represents one value, 
certainly, which would be the nearest value that could be 
determined that I would know anything about. 

Q. Now, when you say the consideration that you paid, 
are you taking in both—well, can you tell me what that 
figure would come to in total, taking in everything you 
mean when you say ‘‘the consideration that we paid’’? 
A. The consideration which we paid for the interest that 
we acquired was the two million dollars. The production 
payment, 
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the consideration which was paid for it was the 14 million 
dollars. 

Q. And hence you feel that while—was there any study 
that would substantiate this 16 million dollar figure as to 
the worth of field by way of correlating the actual reserves 
applying thereunder? A. Yes. 

Q. And that comes to 16 million dollars? A. Yes. 

Q. Now, on the subject of prepayments, did South Texas 
make any prepayments to Prado Oil and Gas Company in 
consideration for receiving deliveries from the Prado field? 
A. They have made certain prepayments, yes. 

Q. And could you give us a little background explaining, 
if you were one of the individuals negotiating the contracts, 
explain why these prepayments were made, and the amount 
involved in these prepayments. A. The gas well gas con- 
tract—— 

Presipinc Examiner: Which docket, by the way, is that? 

Mr. ATrweE.: I believe that is CI61-77, Mr. Examiner. 

Preswinc Examiner: Thank you. 

Mr. ArtweE1u: It is so identified, I believe, in the witness’ 
testimony. 

Tue Wriryess: It contains a so-called take or pay for 
provision commencing July 1 of 1960 based on the initial 
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contract quantities. These payments were paid up until 
the date of actual deliveries comenced under the contract, 
which was December 12, 1960, and the amount of money in- 
volved was approximately $200,000. 

Q. And that was made as of December 12, 1960? A. 
That was the total paid up to that date, when the actual 
sales commenced on the contract. 

Q. And that represents the purchased price against fu- 
ture deliveries, is that correct, sir? A. That is correct. 
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Q. And over what period of time must South Texas take 
these future deliveries that are subject to the prepayment? 
A. They can take those for a period of four years, and then 
if those amounts are not recovered at that time, they can 
continue to take on a different basis until they have recov- 
ered the amount of these advances. 

Q. Now, in the event that South Texas is unable to take 
this gas at the end of 20 years, would they forfeit the right 
to take this gas? In other words, is there any cutoff time 
where they would absolutely lose this gas if they could not 
take it? A. Not that I recall. 

Q. Are there any redetermination provisions or favored 
nations provisions in your contract? A. There are not. 
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Q. How about upward Btu adjustment clauses? A. No. 
Q. And I take it you also have a one-cent escalation in 


price? A. Each four years. 

Q. And are you required to dehydrate the gas for South 
Texas? A. We are not. 

Q. You are not required to dehydrate gas. Well, let me 
ask you this, then. Will the gas be put through a separator 
of any sort before delivery to South Texas? A. Yes. 

Q. And will you extract the hydrocarbons that would 
represent Btu content above 1000 per cubic foot for your 
own use? A. We are presently recovering very, very small 
amounts of liquids. It is probably, from the entire stream, 
less than a barrel per million. 

Q. Do you at this time have any contracts to sell any 
gas from the Prado field to any other pipelines or gathering 
companies? A. We do not. 

Presminc Examiner: You earlier answered that the 
sands below 4200 feet were not dedicated. Were you limit- 
ing that to the zones involved here, or to the whole 19,000 
acres? 


74 


(262) 
251 


Presmrnc Examiner: It wasn’t clear on the record, and 
I thought I would clarify that while Mr. Keating was get- 
ting ready for his next question. 


By Mr. Kearrne: 


Q. Can you actually negotiate the contract with South 
Texas as far as this particular sale is concerned? A. I 
assisted with the negotiation. 

Q. And leave me just ask you this: How did you arrive 
at the price of 16 cents, was it, in your case? A. Yes. 

Q. How did you arrive at this initial price? A. It was 
the best price we had offered that anyone was ready, will- 
ing and able to take, as best we could determine it. 

Q. Then would I be correct in stating that this price 
wasn’t fixed in any way on a basis of cost? A. It was not 
fixed on cost. 


Prepared Testimony of Gerald F. Hooper 


” * * * * * 
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Q. Is the gas delivered to South Texas pipeline quality 
gas? A. In my opinion, it is. It is delivered at a central 
point on the lease at sufficient pressure to enter South 
Texas’s line but not in excess of 1,050 psi. We are required 
to maintain a separator and dehydration equipment so 
that the gas delivered to South Texas will be reasonably 
free of grease, dust, and other foreign substances. The 
gas delivered to South Texas must have a heating value 
of 1000 Btu’s per cubic foot, and there is a provision for 
reduction in price if the heating content falls below 1000 
Btu’s per cubic foot. Further, the contract contains the 
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usual quality provisions similar to those which are men- 
tioned with respect to the Jay 

(end page 9) 
Simmons contract. 

Q. What reserves are dedicated to your sale to South 
Texas this Kelsey Area contract? A. For the purpose of 
this proceeding, we accept the reserve showing presented 
by South Texas which, I understand, to be 4,418 Mmef at 
14.73 psia. 

Q. Mr. Hooper, to your knowledge, will the purchase 


263 
by South Texas of the gas under either of the two contracts 
involved in these proceedings cause triggering of other 
prices in the area? A. Not to my knowledge. 

Q. Mr. Hooper, is Mr. Coates able and willing to make 
the sales to South Texas in accordance with the terms of 
the two contracts here involved? A. Yes, and we will ac- 
cept certificates authorizing the sales in accordance with 
the terms of our contracts. 


(end page 10) 


* * 
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Prepared Testimony of Max F. Powell 


. * * * * * 
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Q. What reserves are dedicated to your sale to South 
Texas? A. For the purpose of this proceeding we accept 
the reserve showing presented by South Texas. This is 
21,000 Mmef at 14.65 psia. 

Q. Mr. Powell, to your knowledge, will the purchase by 
South Texas of your gas in this proceeding, cause trigger- 
ing of other prices in the area? A. Not to my knowledge. 

Q. Mr. Powell, are you able and willing to make the sale 
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to South Texas in accordance with the terms of your con- 
tract? A. Yes, and we will accept a certificate authorizing 
the sale in accordance with the terms of our contract. 


* * * * * * * * * 


272 
Prepared Testimony of Charles J. Katz 


* * * * 


Q. What reserves are dedicated to your sale to South 
Texas? A. For the purpose of this proceeding, we accept 
the reserve showing presented by South Texas. This is 
42,805 Mmef at 14.73 psia. 

Q. Mr. Katz, to your knowledge, will the purchase by 
South Texas of your gas in this proceeding cause trigger- 
ing of other prices in the area? A. Not to my knowledge. 

Q. Mr. Katz, are you able and willing to make the sale 
to South Texas in accordance with the terms of your con- 


tract? A. Yes, and we will accept a certificate authorizing 
the sale in accordance with the terms of our contract. 
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Prepared Direct Testimony of W. T. Lagrone 

Q. Will you please state your name? A. W. T. LaGrone. 

Q. By whom are you employed and in what capacity? 
A. Iam employed by Jake L. Hamon. I am his legal coun- 
sel and manager of land activities. My office is located in 
the principal offices of Jake L. Hamon, 1712 Commerce 
Street, Dallas, Texas. 

Q. What is your education and experience? A. I was 
graduated in 1939 from the University of Texas School 
of Law. I have had fifteen years’ experience in the oil and 
gas industry. This experience includes title examinations, 
negotiations of drilling deals, negotiations for the sale of 
oil and gas and actual preparation of all types of contracts 
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dealing with the oil and gas industry and specifically gas 
purchase contracts. 

Q. As a part of your duties, was and is it your respon- 
sibility to secure markets and negotiate contracts for the 
sale of natural gas produced by Jake L. Hamon? A. I 
have the responsibility of negotiating gas purchase con- 
tracts and of generally supervising performance there- 
under. I have the responsibility for maintaining 

(end of page 1) 
thorough and current information on overall policies con- 
cerning negotiations and supervision of performance of 
such 


contracts. 


* * * ” * * * 


Q. When did you, in behalf of Jack L. Hamon, first com- 
mence looking for a market for Jake L. Hamon’s gas to 
be produced from the Northeast Thompsonville Field, Jim 
Hogg County, Texas? <A. In the fall of 1960, prior to our 
drilling of the gas well located on the tract of land North- 
east Thompsonville Field, Jim Hogg County, Texas, dedi- 
cated by Jake L. Hamon to the performance of the gas 
purchase contract with South Texas Natural Gas Gathering 
Company, we negotiated with Natural Gas Pipe Company 
of America for a gas purchase contract. In addition there- 
to, I contacted the representatives of South Texas Natural 
Gas Gathering Company and had various discussions about 
a possible gas purchase contract. Also, Aloma Gas Supply 
Company, through its president, Mr. Glen Martin, contacted 
me. This company 


(end of page 2) 
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offered an intrastate market and a price per Mef com- 
mencing at 18 cents. 


* * * * * * * 


(286) 


Q. When did you complete negotiations with South Texas 
Natural Gas Gathering Company for the sale of this gas? 
A. The gas purchase contract was dated and executed on 
November 21, 1960. 


Q. When did Jake L. Hamon make the initial gas de- 
livery? A. The Commission issued temporary authoriza- 
tion February 9, 1961. The initial delivery of gas com- 
menced February 10, 1961. The Federal Power Commis- 
sion was so advised by my letter to the Federal Power 
Commission. 

Q. What was the initial contract price? 
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A. 18 cents per Mcf. 


* * * * * * * * * * 


Q. In Federal Power Commission General Policy State- 
ment No. 61-1, what is the designated area price for the 
area here concerned? A. 18 cents per Mef. 

Q. Does the FPC area price of 18 cents per Mef include 
the tax? <A. Yes. 

Q. The price Jake L. Hamon receives from South Texas 
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Natural Gas Gathering Company for gas sold to them from 
the Northeast Thompsonville Field is the identical price 
designated in the FPC General Policy Statement No. 61-1 
as the area price for new contracts. Is that correct? A. 
Yes, that is correct, and in negotiating the contract with 
South Texas Natural Gas Gathering Company I had this 
area price for new contracts in mind and attempted to 
comply strictly therewith. 


* * ” * * * * * * e 
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Prepared Direct Testimony of A. V. Hamilton 


® * * * 


Q. What is the proposed initial price under Sun Oil 
Company’s contract here involved? A. The proposed ini- 
tial price under the Yeary and Rivera Beach Fields con- 
tract (R.S. No. 129) is 17 cents per Mef. 

Q. Mr. Hamilton, to your knowledge, will the proposed 
initial price under the instant contract result in the ac- 
tivation of favored nations provisions in other sellers’ 
contracts with South Texas Natural Gas Gathering Com- 
pany? A. To my knowledge, permanent authorization by 
the Federal Power Commission to Sun Oil Company to 
sell gas to South Texas at the proposed initial price set 
forth in the instant contract will not result in the activa- 
tion of favored nations provisions in other sellers’ con- 
tracts with South Texas. 

Q. Based on the facts to which you have testified, were 
these negotiations resulting in the execution of the 


(end of page 4) 


Yeary and Riviera Beach Fields contract at arm’s length 
in your opinion? A. Yes,* * * 


400 


Glen Stewert 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


Drmecr Examination 


By Mr. James: 


* * * 
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Q. What kind of take provisions are in this contract, 
Mr. Stewart? A. We have a take of 20 million cubic feet 
per day over a period of three years. At the end of three 
years, the reserves will be reexamined and renegotiated as 
to the amount of gas produced per day. 

Q. At what pressure is the subject natural gas to be 
delivered to South Texas? A. South Texas Natural Gas 
Gathering Company’s contract calls for delivery pressure 
of not over 1,000 pounds. 

Q. What is the base pressure and temperature for the 
measurement of gas to be delivered under this contract? 
A. 14.65 psia at 60 degrees. 

Q. Does the contract we are now referring to call for 
dehydration of the gas prior to delivery of the same to 
South Texas Natural Gas Gathering Company? A. The 
contract calls for dehydration with a maximum allowable 
dew point of 7 pounds. 

Q. Did Mokeen Oil Company have offers from companies 
other than South Texas Natural Gas Gathering Company 
for the purchase of the subject gas? A. We did. 


* * * * 


R. O. Wilhelmi 


was called as a witness and after having been first duly 
sworn, was examined and testified as follows: 


496 


Drrecr ExamMrnaTIon 


By Mr. SrricKLer: 


Q. Mr. Wilhelmi, referring to your Exhibit No. 5, Sched- 
ule 3, sheet 1 thereof, do you have any changes to make on 
that sheet, sir? A. Yes, I do. 
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I have some corrections that should be made to the fig- 
ures thereon. 

The first figure that I would call attention to is in col- 
umn 4 in the year 1956. 

The figure of 16,257,309 should be changed to 16,284,300. 

Presipinc Examiner: Will you state that schedule again? 

Mr. Srrickxuer: Schedule 3, sheet 1. 

Presipinc Examrxer: All right. 

And the figure? 

Tue Wirness: The figure that should be in this schedule, 
in column 4, opposite the year 1956, should be 16,284,300. 

That makes a change in the total. The total, therefore, 
should be 88,907,242. 

That also makes a change in column 4, and the average 
for the years 1954-1959, should be 14,817,873. 
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That also makes a change in the figures in column 6 
of this Schedule 3, sheet 1, opposite the year 1956. The 
figures 715 should be changed to 716, and the average for 
the 1954-59 period should be 646.5. 

Also, it would help if the title of the column 6 were 
changed to ‘‘Non-Associated New Supply, Mef per Gas 
Well Foot.’’ 


By Mr. Srrickier: 


Q. Will you turn to Schedule 4, sheet 1, and tell us if 
there are any changes on that schedule? A. Yes, sir, there 
are also some figures to be changed there, and they result 
from the same basic figure change that was made on the 
preceding schedule, and again this change is in the year 
1956. It is under the third column, which is headed, 
“U.S.A... And again the figure 16,257,309 should be 
changed to 16,284,300. 
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Then, for the same year, that results in a change in the 
5th column, again under ‘‘U.S.A.’’, and the figure 6362 
should be changed to 6373. 

That again brings about a change in the totals and the 
average, and in the third column, under ‘‘U.S.A.’’, the 
total 14,813,375 should be changed to 14,817,873. 

The figure in the fifth column, under ‘‘U.S.A.’’, should 
be changed from 6247 to 6249. 

There is also an error in the 6th column, opposite the 
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year 1959. The 6th column is headed ‘‘Texas’’, and the 
figure 3453 should be changed to 8008. It does not change 
the average for the 1954-59 period. That is a figure of 
5134, which is correct. 

Mr. Srrickter: Mr. Examiner, at this stage, we have 
some slightly revised sheets with corrected numbers in 
them. I would like to pass those out now to the parties. 
I will give one to the Examiner and two to the reporter. 
If anyone desires copies of these revised sheets, if you 
will step forward, we will pass them out. Oh, they are 
already passed out. Very well. 


By Mr. Srrick.er: 


Q. Directing your attention to Schedule 4, sheet 2, is it 
your desire to supplement that schedule, sir? A. Yes, it is. 

The data on Schedule 4, sheet 2, as incorporated in 
Exhibit 5, give totals for the period 1954-1960, and the 
purpose of these data is to determine ratios between dry 
hole footage of wells that are dry and the footage of wells 
which are producing. 

In preparing this Exhibit 5, Schedule 4, sheet 2, I used 
the 7-year period 1954 through 1960 because those years 
show the result toward more dry hole foctage in relation 
to producing well footage that is being experienced by 
the industry. In other words, gas is becoming more and 
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more expensive to find. 

However, I have used non-associated gas supply in other 
schedules in these exhibits for the period 1954-1959, and 
since such non-associated new supply of gas was brought 
forth by the drilling in those years—those same years— 
I now desire to submit sheet 2-A to Schedule 4, which 
gives these data in total for the period 19541959, and 
therefore makes the well footage and dry-hole ratios com- 
parable with the new supply figures. 

Q. All right, sir. 

Referring to Schedule 4, sheet 3, do you also desire 
a supplemental schedule there, Mr. Wilhelmi? A. Yes, 
I do, for the same reason, that sheet 3, which is incorpo- 
rated in Exhibit 5, gives these data and these ratios 
for the 7-year period 1954-1960, and in order to get these 
data and these ratios of dry-hole development footage to 
producing development well footage related comparably to 
the new supply of gas, which is brought forth during 
the 1954-1959 period. 

Q. Directing your attention to Schedule 5, sheet 4, do you 
have a change to that schedule? A. I have a change in 
the reference to the source data, which reads: ‘Oil and 
Gas Journal, Annual Reserve Forecast.’’ 

It should read: ‘‘Oil and Gas Journal, Annual Review, 
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Forecast Issues.’’ 

I would like to make that change. 

Q. Directing your attention to Schedule 6, sheet 1, have 
you prepared a revised sheet for that schedule? A. I 
have and this sheet shows a computation of the replace- 
ment cost of gas-well-gas on the basis of national statistics, 
which incorporates the corrected and revised data already 
referred to. 
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Q. Directing your attention to Schedule 6, sheet 1-A, have 
you prepared a revised schedule for that sheet 1-A? <A. 
I have, and that again presents computations of the revenue 
requirement calculations based on national statistics, which 
reflect the corrections and the 1954-1959 data which I have 
presented on these preceding sheets that I have just put in 
my testimony. 

Q. Directing your attention to Schedule 6, sheet 2, have 
you prepared a revision of that sheet? A. I have. And 
again the revision of these computations is primarily the 
result of the corrections of data and the reflection of the 
ratios of dry-hole footage to producing well footage used 
for the period of 1954-1959, rather than the 1954-1960 
period. 

It also shows the addition of the royalty payments and 
production taxes which would be a part of the cost of gas 
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in the Texas Gulf Coast area. 

The Schedule 6, sheet 2, which was incorporated in Ex- 
hibit 5, stopped with the replacement cost of gas per Mef 
produced, and I felt that we should add the royalty ex- 
pense and production tax expense that is a part of the 
total cost. 

Q. Have you also revised Schedule 6, sheet 3? A. Yes, 
I have also revised that sheet, and again the revision 
of these computations is based upon the use of the ratios 
of dry hole footage to producing well footage during the 
period 1954-1959, rather than during the period 1954-1960, 
which I used in Exhibit 5 as being more representative of 
the latest trend. 

Presmrnc Examiner: I can’t see any change in the fig- 
ures, Mr. Wilhelmi. I see changes in the source notes, 
but offhand the figures look the same to me, running down 
them as they were. 
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Tue Wrrsess: They are almost the same, and I can 
point out the changes, if it will be of help to you, sir. 

Presmrxe Examrver: I want to be sure you really made 
some here; that you didn’t have the same figures back on 
the revised sheet. 


Tue Wirness: They are almost the same figures, but 
they are not the same. 
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For example, in the third line, under ‘‘U.S.A. Costs’, 
which is the average dry hole footage per Mef of new sup- 
ply, in the sheet 3 in Exhibit 5, the number is .00142. 

The revised sheet shows .00139. 

In other words, the change that was made by shifting 
to a 1954-1959 basis on that figure was 

Presiprixc Examiner: You are looking at Schedule 6, 
sheet 6? 

Tue Wrrvess: Sheet 3, pardon me. 

Presmprnc Examiner: Oh, sheet 3. I haven’t checked 
that. 

That is all right, I guess. I was looking at sheet num- 
ber 6. 


By Mr. Stricker: 


Q. All right, sir. 

Directing your attention to Schedule 6, sheet 4, do you 
have any changes on that sheet, Mr. Wilhelmi? A. I have 
two changes. 

Under the heading ‘‘Rate Base’’, at the top of this sheet 
4, Shedule 6, in the Sth line, it reads, ‘‘New Base Acquisi- 
tions’’. It should be ‘‘New Lease Acquisitions’’. 

And then under the heading, ‘‘U. S. Investment?’ the 
resulting figure—the first resultant figure now is described 
as ‘‘Net Investment per Mef per Day Production 
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Rate.’’ 

It would be more descriptive to change this to ‘‘Net In- 
vestment Base per Mef per Day Production Rate.’’ 

I would like to add the word ‘‘Base’’ to that descriptive 
note. 

Q. Do you have any correction to be made on Schedule 
6, sheet 5? A. Yes, I do. 

There are corrections to be made there in the first col- 
umn, which is headed ‘‘Net Production’’, in the years 1958 
and 1959, and in the resultant totals and the percentages. 

The correction which should be made in the figure op- 
posite the year 1958, which now is 11,663,660, that should 
be changed to 11,485,026. 

The figure below that, opposite the year 1959, should 
be changed to 12,440,628. That would make a change in the 
total of this column to 65,880,566. 

The resultant percentage would then be corrected to 
106.2822. 

Q. Have you prepared a revised schedule to replace 
Schedule 6, sheet 6? A. Yes, I have. 

Presiprinc Examrver: I see that is the one I was looking 
at. The figures looked to me entirely the same. It was 
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just a change in source material. 

Would you point out the changes? 

Tur Wiryess: That is the difference in this page. 

Initially, the data for plant shrinkage in use was at- 
tributed only to the U. S. Bureau of Mines, and these data 
were obtained from the Census of Mineral Industries and 
the U. §. Bureau of Mines, as now annotated. 


By Mr. Stricker: 


Q. Did you also change the caption, Mr. Wilhelmi? A. 
Yes, that is correct. I overlooked that. I changed the 
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eaption to make it more descriptive of the actual computa- 
tion that is reflected—computations that are reflected on 
this sheet. 

It omits the words ‘‘and Shrinkage’’, which were on the 
sheet in Exhibit 5. 


509 
Billy L. McPherson 


was recalled as a witness and having been previously duly 
sworn, was examined and testified further as follows: 

Mr. Burro: Your Honor, I have one clarifying question 
of Mr. McPherson, to bring his Exhibit 8 up to date. 


Furtuer Dmecr Examrmation 
By Mr. Burton: 


Q. Mr. McPherson, since you prepared Exhibit 8, and 
it was offered in evidence the last time we were up here 
on this proceeding, have there been changes you discovered 
in the status marked in column R of your Exhibit FPC Cer- 
tificate status? 

I am referring to whether temporary certificates may 
now be permanent certificates in some of those dockets 
which you show there? A. Yes. There are two changes 
in column R. 

On page 1 of this exhibit, in Item No. 6, Atlantic Refin- 
ing Company and Tennessee Gas Transmission Company, 
that certificate is now permanent. 

The second change is in Item 13, Union Producing Com- 
pany, and South Texas Natural Gas Gathering. That is 
now a permanent certificate. 
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W. H. Rosser 


was recalled as a witness, and, having been previously 
sworn was examined and testified as follows: 


Dmecr Examination 
By Mr. Burton: 


Q. Referring to these clarifying questions of Mr. W. H. 
Rosser, in these proceedings, questions and answers 1 
through 5, inclusive, consisting of four pages, if you were 
asked these questions here and now would you give the 
answers as shown? A. I would. 

Mr. Burton: Your Honor, I ask these questions now be 
taken as the sworn testimony—questions and answers, as 
the sworn testimony of Mr. Rosser. 

Presiprnc Examiner: Is there objection? 

Mr. Hotrzrncer: I have an inquiry. 

These are labeled ‘‘clarifying questions.’? These are 
Mr. Burton’s questions, is that right? 

Mr. Burrow: They are my questions and Mr. Rosser’s 
answers. 

Presmprvc Examiner: They are a part of his direct ex- 
amination. 

Mr. Burron: And I now offer in evidence Exhibit 9-A. 

Presipinc Examrver: Is there objection? 
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Exhibit No. 9-A may be received in evidence. 


(Tue Document Hererorore Markep Exursrr No. 9-A 
Was Recervep 1x EvmeENce.) 


Presipinc Examiner: The testimony will be copied in as 
if given orally on the stand. 
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By Mr. Burron: 


Q. Mr. Rosser, in transcript volume No. 1, page 189, 
lines 5 to 7, you state that your new Exhibit No. 9 differs 
from the previous hearing exhibit only for the years 1960, 
1961, 1962, and 1963. Do vou wish to comment on this? 
A. Yes. There was also a change for the years 1957, 1958, 
and 1959 on line 27 on Schedule 2. Since preparation of 
Exhibit No. 20 last year, the cost depletion figures for 
these years were changed by our Tax Department and 
these changes are reflected in Exhibit No. 9. This re- 
vision results in a small change in the calculated figures 
shown on lines 28, 29, 30, and 31 of Schedule 2 for those 
years. 

Q. On page 190, line 25, you state that there is a slight 


change in the reserve figure. Will you clarify this? 
(end of page 1) 


A. Yes. I meant to say that there has been a slight change 
in the salable gas figure. In the initial evaluation I made 
no allowance for gas shrinkage. Based upon information 
received from the sale of production in the year 1960, I 
now think it is necessary to apply a shrinkage factor of 
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10 percent to the recoverable reserve figure to obtain the 
salable gas figure. 

Q. Have you prepared a revised and corrected exhibit 
to supersede Exhibit No. 9? A. Yes. I have prepared 
Exhibit 9-A, which shows corrections for Schedule 3 of 
the original Exhibit No. 9. These corrections are neces- 
sary for two reasons: (1) the changes in cost depletion 
figures made for the years 1957, 1958, and 1959 were not 
incorporated in Schedule 3, Exhibit No. 9; (2) in the eal- 
culation of production and ad valorem taxes for the years 
1960, 1961, 1962, and 1963, ad valorem taxes were omitted 
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in Schedule 3, Exhibit No. 9. Schedules 1 and 2 of Exhibit 
9-A are identical with Schedules 1 and 2 of Exhibit 9. 

Q. What was the result of your corrected Schedule 3 
of Exhibit 9-A? 


(end of page 2) 


A. The corrected Schedule 3 of Exhibit 9-A shows the cal- 
culated gas price necessary to recoup the entire cash out- 
lay for the Bentsen lease to be $2.78 per Mef. This com- 
pares with the $2.66 per Mef figure referred to in tran- 
script No. 1, page 190, lines 14 to 21, as calculated in Sched- 
ule 3, Exhibit No. 9. 

Q. Please explain for clarification what you mean by 
income tax recoupment as referred to in transcript No. 1, 
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page 188, line 5, of your testimony, and as shown on line 
25 of Schedule 1, Exhibit 9-A. A. The total income tax 
recoupment is the summation of income tax credit by years 
during the life of the property. Referring to Schedule 2, 
line 29, you will note that the taxable income for all years 
from inception to depletion is a negative figure. This re- 
sults in a negative figure for income tax, as shown in line 
30. Considered on an overall company basis, this results 
in a tax credit to the company. In my evaluation this tax 
credit is treated as revenue for the Bentsen lease, and 
is referred to as a tax recoupment. If this tax eredit was 
not treated as such, the net loss would be increased by the 
amount of the recoupment. 


(end of page 3) 


The specific annual income tax calculations consist of sub- 
tracting the operating expense and the total tax deductions 
from total revenue to arrive at the taxable income figure, 
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which multiplied by the income tax rate of the corporation 
gives the specific income tax figure for that year. 


(end of page 4) 


John R. Johnson 


was called as a witness, and, having been first duly sworn 
was examined and testified as follows: 


Dmecr Examination 
By Mz. Keatine: 


Q. Mr. Johnson, I hand you a document of five pages 
entitled ‘‘Direct Testimony of John R. Johnson,’’ and I 
would like you to examine this particular testimony and 
ask you at this time if the questions that are set forth in 
those five pages were asked of you would your answers be 


the same as shown on that testimony? A. Yes. 

Q. At this time I would also like you to go through the 
exhibit and fill in any blanks you have in the exhibit, indi- 
cate what those blanks are, and what you have filled them 
in with. A. On page 3—— 
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Presmprxc Examiner: Are you speaking now of the ex- 
hibit or the prepared testimony? 

Tue Wrrness: The prepared testimony, Your Honor. 

Presmprve Examiner: Mr. Keating, were you speaking of 
the exhibit or the prepared testimony? 

Mr. Keatrxe: Prepared testimony. 

Presipixe Examiner: O. K. 

Tue Wrirness: On page 3 of the prepared testimony, the 
fourth question, that should be Exhibit No. 24. 

On page 5, the second question should be Exhibit No. 24. 
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By Mr. Keatine: 


Q. Does that complete any corrections that you desire 
to make in connection with your prepared testimony, Mr. 
Johnson? A. We have a sheet of corrections there—no, 
there are no corrections in the prepared. testimony. 

Q. We will get to the exhibit. A. All right. 

Q. Mr. Johnson, I now show you what has been marked 
as Exhibit No. 24, and ask you whether or not you prepared 
this particular exhibit. A. Yes, I did. 

Mr. Kearixc: Mr. Examiner, at this time I would like 
to offer Exhibit 24 into evidence. 
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Mr. Burton: I would like deferral on that until we have 
cross-examined, Your Honor. 

Presmine Examiner: Clarifying questions, yes, but when 
the witness has offered an exhibit, and prima facie it is 
relevant and material and competently prepared in regard 
to the issues in the case, I don’t know why we have to have 
a ruling on it. It is always subject to motion to strike if 
you desire otherwise. 

Mr. Burton: That is correct. 

I have a clarifying question. 

Mr. Johnson, referring to your testimony on page 4, the 
second question: 

Prespinc ExaAMINerR: Wait a minute, before we get that 
far let us direct it be copied in as if read, as direct testi- 
mony, then ask your clarifying questions. 

Mr. Keatine: At this time, Your Honor, I move Mr. 
Johnson’s direct testimony be copied into the record as if 
read, 

Presipinc Examiner: Without objection, it is so ordered. 

Now, you may ask your question, Mr. Burton. 

Mr. Burton: Now, Mr. Johnson, by way of clarification, 
if I may. In your testimony at page 4, the second question, 
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you refer in the third sentence I believe to the lightly 
shaded portion of a bar representing the number of con- 
tracts 
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at that price level which have received permanent certifi- 
cates which are not subject to litigation in court or rehear- 
ing by the Commission, and in the next sentence, the more 
heavily shaded portion of the bar indicates the number of 
contracts at that price level which I have been advised by 
Staff Counsel are presently involved in litigation before 
the United States Court of Appeals, P.S.C. of New York 
v. FPC, Court of Appeals, District of Columbia, Nos. 15366, 
15854, and 15910. 

I ask you in respect to that testimony, did you make any 
other inquiry or pursue any research other than to take 
the advice of Staff Counsel as to the reviewability or non- 
reviewability of any of these proceedings before Courts of 
Appeals? 

Tue Wirness: I accepted Staff Counsel’s advice on that. 

Mr. Burrow: In that respect, Your Honor, I move to 
strike those two sentences of the witness’ testimony, and 
I object to the receipt of the exhibit in evidence at this 
point, as the rankest hearsay, and at the very best a con- 
clusion of law. 

If it is not a conclusion of law, then there is a better 
witness in this room who can testify to it. 

Presipine Examiner: Are these the cases cited the other 
day by Judge Fahy? 
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Mr. Burton: I don’t know what cases they are, Your 
Honor, I don’t know the court numbers. 

Presmpinc Examiner: I seem to recognize the numbers. 

Mr. Burton: I think it is either someone properly testi- 
fied to other than this witness, or should not be in evidence 


94, 


(594) 


through this sort of testimony, and the Examiner can take 
judicial notice of what is pending in court, and that can 
be handled in briefs. But I submit that is not properly 
founded testimony by this witness by his own testimony, 
and the exhibit is supportable at this point. 

Mr. Kearixc: Do you want further redirect on that, 
Your Honor? 

Presiprine Examiner: If you wish, otherwise we will defer 
the ruling. 

Mr. Keatixe: You might be able to rule a little easier 
with redirect. 

Presiprinc Examiner: All right, go ahead with redirect 
on that part of the clarifying question, limited thereto. 


By Mr. Keating: 


Q. Mr. Johnson, we at the Federal Power Commission 
keep records of our own, don’t we, concerning various 
dockets, is that correct? A. That is right, yes. 

Q. Do we also keep records that correlate the various 
dockets by numbers with cases that are sent up to the 
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appellate court? A. That is true, yes. 

Q. Did you ever look through that particular file and 
check docket numbers to see whether or not there were 
indications that the particular docket number may have 
been taken up on appeal and its particular status as far as 
cireuit court litigation is concerned? A. That is true, yes. 

Q. Do you know whether or not I also engaged with you 
in that type of examination of the records of the Federal 
Power Commission? A. Yes, you did. 

Mr. Keatinc: We have no further questions of this wit- 
ness at this time, Your Honor. 

Mr. Ross: May I ask a question or two, along the same 
subject matter? 

Presmpinc Examryer: Yes, Mr. Ross. 
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Mr. Ross: Would you please describe the records to which 
you have just referred, Federal Power Commission rec- 
ords? 

Tue Wrrness: Records in the office of the General Coun- 
sel. 

Mr. Ross: Are those open for public inspection or avail- 
able to the public? 

Tue Wrirness: I believe Mr. Keating could answer that 


595 
better than I could. I am not completely familiar with 
that phase of it. 

Mr. Ross: Does the General Counsel, himself, keep the 
records, or who keeps it, is it an official record available? 
What kind of a record is it? 

Tue Wrirness: It is a card file. 

Mr. Ross: Who maintains that card file? 

Tue Witness: The people in the office there. 

Mr. Ross: In whose office? 

Tue Wrrness: General counsel’s office. 

Mr. Boss: What is shown in the card record to which 
you referred? 

Tue Wirness: Well, there are a number of things shown 
there. I would say it is a running account of the status 
of the various cases. 

Mr. Ross: What is shown in the card record to which 
litigation is—what part of the decision is the subject of 
the litigation? 

Tue Wrrvess: I don’t recall right offhand just exactly 
how that is described, but there is a brief description of 
what is involved. 

Mr. Ross: Do you know what the litigation is about, in 
the cases that you have indicated are under litigation here? 

Tue Wrrness: I wouldn’t say I know what it is about. 
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I have a very general idea of it. 

Mr. Ross: As the prices at issue, do you know? 

Tur Wirness: As I understand, the New York Public 
Service Commission—— 

Mr. Keatine: If Your Honor please, can you clarify that 
question a little bit, Mr. Ross? 

Mr. Ross: The witness seems to understand it. 

Mr. Keatrve: I object to the question, then, because I 
can’t understand it. I mean, is the price or anything else 
at issue, or both, or just the price, or what are you asking? 

Presipixc Examiner: The door was somewhat opened by 
your redirect, Mr. Keating, bringing out the fact that the 
Commission does have something. Mr. Ross is trying to 
find out what it is. I don’t know what it is, and I am 
not sure the witness does. Most of the Staff witnesses I 
have had in previous cases have said counsel told them, 
counsel in different cases told them these cases were liti- 
gation, or under question, either before the Commission 
or in the courts. 

Mr. Ross: Can you state whether or not the question of 
the price involved in the particular contracts where you 
have indicated that there is litigation on your exhibit was 
at issue in the litigation? 

Tur Witness: No, I can’t state that. I don’t know that 
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for a fact. 

Mr. Ross: What is the significance of the fact that there 
is litigation with regard to that particular case insofar as 
your exhibit is concerned? Why did you put it there? 

Tur Witness: Because it is in litigation. 

Mr. Ross: What is the significance of that fact? 

Presipinc Examiner: Mr. Keating. 

Mr. Keatine: If Your Honor please, I object to this line 
of questioning. I think we came up here for some elarify- 
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ing questions, now we are going in to cross-examination, 
and counsel is fully aware of that fact. We don’t mind 
any clarifying questions he does have. I think we have 
indicated we have taken our data from the official records 
of the Federal Power Commission. I think that sufficiently 
takes care of the whole situation. 

Mr. Ross: Just a minute, Mr. Keating, I am trying to 
find out if it is an official record. I find it is cards kept 
by somebody. That doesn’t make it official. 

Mr. Keatinc: Why don’t you ask the witness? 

Mr. Ross: I think we have a perfect right to explore into 
this matter at this time, because the Examiner has indi- 
cated he will make a ruling on the admissibility of this 
evidence; before he makes the ruling I think we should 
know what it is about. 
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Presipinc Examiner: If the witness knows, he may an- 


swer. 


Mr. Ross: Will you read the question back, please? 
(Question read.) 


Presipixc Examiner: Do you understand the question, 
Mr. Johnson? 

Tue Witness: Well, I think so. 

Presiprinc Examiner: Can you answer it? 

Tue Wrrxess: I don’t know whether I can answer it or 
not. 

Mr. Ross: If you do not know the significance of it, just 
say you don’t know. 

Tue Wirness: To me the significance would be that it is 
in litigation. There is a possibility that the price can 
be changed or conditioned. 

Mr. Ross: Do you know whether the records to which you 
referred are official records of the Federal Power Commis- 
sion? 
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Tue Wrrness: No, I don’t know whether they are classi- 
fied as official records or not. 

Mr. Ross: What is an official record of the Federal Power 
Commission? 

Tue Witness: I don’t know whether I can answer that 
or not. 

Mr. Ross: Are these records, records that are just kept 
for the convenience of the Staff? Is that your understand- 
ing 
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of it? 

Ture Wirness: I don’t know whether they are kept for 
the convenience of the staff alone or not. 

Mr. Ross: What is the purpose of the records to which 
you referred? 

Tur Wirness: I don’t know what the purpose is. All I 
know is that they have been there for us to use. 


Mr. Ross: Who is ‘‘us’’? 

Ture Witness: Members of the Staff, at least. 

Presiprinc Examiner: Will you bring that mike over to- 
wards you? 

Tue Wrirness: Certainly. 

Mr. Ross: That completes the questions I have, Your 
Honor. 

Mr. James: Your Honor, at this time, in behalf of the 
Morgan Minerals Corporation and Mokeen Oil Company, I 
join in Mr. Burton’s objection to the introduction of this 
exhibit into evidence. 

Preswinc Examiner: It will be noted on the record, and 
I am not ruling on it tonight. 

Mr. Kearine: As a matter of fact, Your Honor, before 
you do rule on it, I think I would like to have some more 
redirect in connection with this particular item. I didn’t 
think it would be challenged. 

Mr. Potanp: May I ask a general question? 
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Presipine Examiner: All right, Mr. Poland. 

Mr. Pouanp: A question of a clarifying nature. I have 
not had an opportunity to examine the new exhibit in any 
detail, but I would like to inquire of Mr. Johnson whether 
it does substantially the same thing as his exhibit in the 
first hearing held a year ago. Does it differ in any sub- 
stantial detail from the exhibit you put in a year ago? 

Tue Wirness: Oh, this exhibit is not the same type of 
exhibit at all. This is a field price exhibit. 

Mr. Potanp: Did not the exhibit you had a year ago have 
the same type of draft that you put in? 

Tue Wirness: No. 

Presipinc Examiner: Did you receive a copy, Mr. Poland, 
that was circulated? 

Mr. Potanp: I received a copy, I believe it was Friday 
afternoon, although I believe your directive was to have 
it served on the 14th. 

Presipinc Examiner: The 23rd, I believe, at least not 
later than the 23rd, if I remember. 

Mr. Burrow: Your Honor, if you may ask another clari- 
fying question along the same lines. 

Mr. Johnson, you have a column; it is the second column, 
column 2, on your schedule 1 of this exhibit, which comes 
after this first page to which the question I was earlier 
referring related. I am referring to the status column of 
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Schedule 1, which is several pages of your exhibit. 

Was the information under the status column also de- 
rived by you from Staff Counsel? You state in your testi- 
mony, the reason I am asking is, your first question on page 
5 of your prepared testimony, Schedule 1 contains infor- 
mation taken from contracts, and I am asking if the status 
information which is blank in most instances, but in some 
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throughout there is the word ‘‘litigation’’, which I be- 
lieve is the only word that appears in that column any- 
where. 

Was the information on which you inserted that word 
‘‘litigation’’ at certain points, taken from the contracts, or 
was it taken from information also furnished you by 
Staff Counsel? 

Tue Wirness: It was taken from information from Staff 
Counsel. 

Mr. Burron: Now, referring to the rest of the informa- 
tion which I believe could come from the contracts, did 
you undertake examination, yourself, of the microfilm copies 
or the copies on file with the Commission of each of these 
contracts referred to in your exhibit? 

Tue Witness: Not each and every one of them. I had 
several people working with me that were engaged in doing 
the same, on this examination. 

Mr. Burton: You or someone under your supervision 
examined the contracts? 
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Tue Witness: That is right. 


W. T. Lagrone 


* * * Ld o 
Cross-EXXAMINATION 
By Mr. Keatrne: 
. ” se * 
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Q. At the time you engaged in these negotiations with 
South Texas, were you aware of the fact that as far as 
South Texas’ sales to Transco are concerned, that 18 cents 
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would be the highest individual sale dedicated by South 
Texas to Transcontinental? A. Well, all I knew was that 
other operators in that field had filed rate schedules that 
call for more than 
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18 cents, and that they had been granted temporary author- 
ization for the sales at 18 cents, a flat 18 cents, I under- 
stood. 


s ° . 


W. V~. Vietti 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


° ° * * ° . * 
903 
Cross-EXAMINATION 
By Mz. Muter: 


Q. Mr. Vietti, does Texaco-Seaboard make any sales at 
. 904 


present to Transco from District 4? A. Yes. 

Q. Where is that sale made from? A. Luby-Petronilla, 
Nueces County. 

Q. Have you expressed any opinion to Transco as to 
whether any sale from District 4 to South Texas for resale 
to Transeo would trigger that contract? A. Yes, we have. 

Q. In what form did you express that? A. We did it in 
the form of a letter. 

Q. I show you a letter dated June 13, 1961, addressed 
to Transco, and I believe it has your signature on it. 

Is that the letter to which you refer? A. This is the 
letter, yes, sir. 
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Mr. Mutter: Your Honor, I have some copies of that 
letter and I ask it be identified as Exhibit 25 for identifi- 
cation. I have enough copies for everyone in the room. 

Presiinc Examrver: The letter referred to in the ques- 
tion and answer last stated on the record may be marked 
for identification as Exhibit No. 25. 

(THe Document Anove Rererrep To Was Marken as Ex- 
HiBIT No. 25 ror IDENTIFICATION.) 

By Mr. Muuer: 


Q. Is Exhibit 25, Mr. Vietti, a reproduction of the letter 
that we just referred to? 
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A. Yes, it is a reproduction of the letter. 
1174 
John Roy Johnson 


was recalled as a witness and, having been previously 
sworn, was examined and testified as follows: 

Mr. Keatinc: Mr. Examiner, at this time, before cross- 
examination we would like to indicate some corrections we 
have to Exhibit No. 24. 

Presioinc Examiner: The witness will do so. 


Dmect ExamMInation 
By Mr. Keatine: 


Q. Mr. Johnson, do you have any corrections to make 
to your Exhibit No. 24? A. Yes. 

Q. Would you indicate what those corrections are? A. 
We have a single page of corrections to Schedule 1 to be 
identified as Exhibit No. 24A. 

Is that proper, Mr. Examiner? 

Q. Leave me ask you this, Mr. Johnson. 
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Have you ever seen this schedule No. 1 entitled ‘‘Correc- 
tions’? before? <A. Yes. 

Mr. Keatrxc: Your Honor, at this time I request it be 
marked as 24-A for identification. 
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Presipinc Examiner: It may be so marked as Exhibit 
24-A, 


(Tse Document RererReD To Was Marxkep as EXuisir 
24-A For IDENTIFICATION.) 


By Mr. Keatine: 


Q. Mr. Johnson, leave me ask you this at this time. 

Have you ever seen this chart before entitled at the 
bottom ‘‘Initial Total Rates—Cents Per Mcf’’? A. Yes. 

Mr. Keatrine: If Your Honor please, I request this be 
marked 24-B for identification. 

Presmpinc Examrver: It may be marked 24-B for identifi- 
cation. 

Where it says ‘‘revised,’’ we put in today’s date. 

Mr. Keatine: Yes, Your Honor. 

Presmpinc Examiner: 6-26-61. 


(THE Document Azsove REFERRED To Was MARKED as Ex- 
uiBiT No. 24-B ror IpenTIFIcaTIon.) 


By Mr. Keatine: 


Q. Mr. Johnson, I now show you a sheet labeled ‘‘Sheet 
1 of 1.” 

Do you know what that is? A. Yes. That is an addition 
to Schedule 1, supplementing Schedule 1, adding data on 
two contracts. 

Q. Would this correct sheet 1 of 1 of your Exhibit No. 
24% 
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A. No, it does not correct shect 1 of 1. It is supplemented 
to Schedule 1. 

Mr. Keatine: Mr. Examiner, at this time I request this 
be marked as Exhibit 24-C for identification. 

Presipinc Examiner: It may be marked Exhibit 24-C 
for identification. 


(Tue Document Asove ReFerrep TO Was MarkeEp as Ex- 
HipiIT 24-C ror IDENTIFICATION.) 


By Mr. Keatine: 


Q. Mr. Johnson, did you prepare all these corrections 
and supplemental changes which we have marked 24-A, 
B, and C, for identification? A. Yes. 

Mr. Keatixe: Your Honor, at this time I move the sup- 
plemental exhibits to Exhibit 24, Exhibits 244, B, and 
C, be offered into evidence. 

Mr. Ross: Just a minute, if Your Honor please. We have 
not seen these. 

Presipinc Examiner: You may take a look before you 
commit yourself. 

Mr. Keatixe: I’m sorry. 

Presipinc Examiner: The only one that that is a substi- 
tute is 24-B, is that correct? 

Tue Witness: That is right, Your Honor. 

Presiprinc Examiner: The others are corrections or 
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supplements? 

Tur Wrrness: 24-A is a correction to Schedule 1, and 
24-C is a supplement to Schedule 1. 

Presmpinc Examrver: Is there objection to receipt in evi- 
dence of 24-A, 24-B or 24-C? 

Mr. Ross: I don’t think I would have any objection, but 
I would like to have counsel explain again just what these 
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are so that I will understand. They supplement informa- 
tion that is already in the case? 

Mr. Keatine: That is correct, and some corrections. 

Mr. Ross: Are you going to go through those so we will 
know what they are? 

Mr. Keatine: We will go through them right now. 


By Mr. Keatine: 


Q. Do you care to take your correction sheet, Mr. John- 
son, and run down and show all the corrections and changes 
you have made to your Exhibit 24? A. All right. 

Mr. Ross: They are all minor? 

Mr. Keatrne: Yes. In some cases I think we have used 
wells instead of field. There aren’t many. He can go 
through them in one minute if you want him to go through 
them. 

Mr. Durr: Why not have the witness explain the changes 
in Exhibits 24-A, B, and C, and then we will have it? 

Tue Wirness: All right. 
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Exhibit 24-A shows corrections to be made to Schedule 
1 of Exhibit 24. 

Should I itemize these changes, Mr. Examiner? 

Mr. Ross: These are simply corrections? This first Ex- 
hibit 24-A, for my purpose he doesn’t have to do it, it 
seems to be self-explanatory. 

Mr. Srrickter: Nor for my benefit. 


By Mr. Keatrne: 


Q. Will you go ahead, Mr. Johnson, and indicate the 
changes you have made on Exhibit 24-B? You can use 
possibly the original 24 for purposes of comparison to 
indicate the change you have made. 

Presmpixe Examryer: 24-B is your chart? 
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Mr. Keatine: That is correct, sir. But we also have 
a chart similar to this in Exhibit 24. This corrects that 
particular chart. 

Tue Wrrxess: Exhibit 24-B reflects two corrections made 
by the information on Exhibit 24-C supplementing Sched- 
ule 1 in Exhibit 24, the first of which is the addition of a 
1614-cent rate in the litigation category, increasing that to 
a total of 8 in litigation from a total of 7 as shown on the 
chart in Exhibit 24. 

The second change reflects the subtraction of a 15-cent 
temporary certificate from the chart in Exhibit 24, and the 
addition of a 1514-cent temporary certificate on 
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the chart in 24-B. 


By Mr. Keatine: 


Q. Mr. Johnson, will you now proceed and explain Ex- 
hibit 24-C ? A. Well, actually, the explanation of 24-C was 
involved in the explanation of 24-B, in that this informa- 
tion is the information that is shown as being corrected 
on 24-B. 

Mr. Keatrnc: Your Honor, at this time we would like to 
offer Mr. Johnson for cross-examination. 

Preswinc Examiner: Is there any objection to the ex- 
hibits? 

Mr. Srrickuer: No objection, Mr. Examiner. 

Mr. Ross: No objection. 

Preswinc Examiner: Exhibit 24-A, Exhibit 24-B, and 
Exhibit 24-C, will be received in evidence. 

(Tue Documents Marken Exursrrs Nos. 24-A, 24-B, anp 
24-C Were RECEIVED In EVIDENCE.) 

Presmrnc Examiner: You may cross-examine the wit- 
ness. 

Mr. Durr: I have just a few questions, Mr. Examiner. 

Presipinc Examiner: All right, Mr. Duff. 
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Cross-ExXaMInaTIon 
By Mr. Durr: 


Q. Mr. Johnson, will you direct your attention, please 
to sheets 11, 12, and 13 of Exhibit 24, and particularly on 
sheet 11 to the sales shown at the beginning of 
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line 24, and on sheet 12 the sales beginning at line 1, and 
continuing down through line 28, or continuing throughout 
the whole page, and on sheet 13, lines 13 through 42? 

Can you tell me whether or not the sales to which you 
have made reference on those three sheets of Exhibit 
24 were certificated in connection with the Houston-Coastal 
Pipe Line project in Dockets G-9266, and G-9960, et al? A. 
Would you read those docket numbers again, please? 

Q. Yes. I have them as G-9266, and—wait a minute— 
G-9262 and G-9960. A. Yes. Those dockets referred to 
on sheet 11 of 20, lines 28 through 41; 12 of 20, lines 1 
through 29; and sheet 13 of 20, lines 12 through 41, are a 
part of consolidated Docket 10078. The certificates were 
issued contingent on the issuance and acceptance of cer- 
tificates in Dockets G-9262 and G-9960. 

Q. Do you know when the Houston-Coastal project was 
authorized? A. Do you mean by that the date? 

Q. When was the certificate issued by the Commission? 
A. I believe the order was issued December 28, 1956—yes. 

Presipinc Examiner: What year? 

Tue Wrrness: 1956, Your Honor. 

Presipinc Examiner: 1956? 
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Tue Wirxess: Yes, sir. 
By Mr. Durr: 
Q. Now the Houston-Coastal project was a major new 
pipeline, was it not? A. It is my impression that that is 
correct, yes. 
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Q. Based upon your experience, Mr. Johnson, would you 
say that when a new pipeline enters a gas supply market 
area in competition with other buyers, it generally is re- 
quired to pay something more than the going market price, 
ie, blast its way into the market? 

Mr. Keatixc: If Your Honor please, I don’t mind the 
witness answering if he does happen to know. This, how- 
ever, is beyond his direct examination, and I am objecting 
at this point merely to preserve my right to come in and 
object on a subsequent occasion if I feel it necessary. 

Mr. Ross: I join in that objection. 

Mr. Durr: Well, Mr. Examiner, I think the witness was 
offered as a witness 

Presioinc Examrver: You were in effect transferring 
your objection to the witness? 

Mr. Keatrxc: He can answer if he knows. I don’t care, 
I don’t mind his answering it, but at the same time I don’t 
want to foreclose my right to objecting to any subsequent 
questions put by Mr. Duff before I open the door to addi- 
tional cross-examination, because I just don’t know what is 
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coming next. 

Mr. Durr: Well, the witness says on page 3 of his direct 
examination, he says in the performance of his duties with 
the Commission he is regularly required or frequently 
required to analyze numerous rate schedules which have 
been filed with the Federal Power Commission by inde- 
pendent producers. Presumably he has been studying over 
the period of time with which he has been employed at the 
Commission the rate schedules which are filed by inde- 
pendent producers, and I suppose he has related those 
to the various pipeline projects which have come before 
the Commission, both prior to the time he came with the 
Commission and subsequent thereto. 

If he doesn’t know, he may say so, of course. 
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Mr. Ross: I make the objection, without any qualifica- 
tions, on the ground that it is not related to his direct 
testimony. 

Mr. Durr: Mr. Examiner, I don’t suppose—I have just 
asked this witness about the Houston-Coastal project, 
which contains largely the subject matter of three pages of 
his exhibit. 

Is it put in here by way of figures, or does the witness 
know something about this? What is this progress? How 
did it start? 

Presipoixc Examiner: We will take a look at it, if there 
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is further objection, if you are using that as a lever to 
open the door still farther. 
Tue Wirness: Would you read the question back, please? 


(Question read.) 


THe Wirness: Are you asking specifically in connection 
with this Houston-Coastal project, Mr. Duff, or generally? 


By Mr. Durr: 


Q. The first question was generally. I would like a 
general answer, if you know. <A. Well, I have not been— 
I can’t speak from direct personal experience, because I 
haven’t been associated with the penctration of a new pipe- 
line into a producing area in that particular sense. 

Mr. Ross: Then I renew my objection, if he hasn’t had 
any personal experience in the matter. I don’t think we 
ought to let him start guessing or speculating. 

Mr. Durr: Well, if the witness doesn’t know, Mr. Ex- 
aminer, that is all right. I have another subject. 

Presipinc Examiner: We can conceive certainly of situa- 
tions where that is true, where you are entering into a field 
where there are other pipelines and where there is competi- 
tion for the gas, there is always a rise in price. You can 
visualize others, such as you may call, the Wilcox Trend, 
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where they had no pipeline, and where new pipeline was 
welcomed and given gas prices fairly reasonable, shall 
1184 
we say, because otherwise the gas was just a nuisance to 
them. 
1185 
By Mr. Durr: 

Q. Let me ask this: 

Other than the Coastal purchasers, were there other sales 
certificated by the Commission prior to 1958 at initial 
prices exceeding 14.6 cents per Mef? 

Mr. Ross: You are referring to Coastal Transmission, 
Mr. Duff? 

Mr. Durr: Coastal Transmission, that is right. 

Tue Wirvess: Prior to 1958? 


By Mr. Durr: 


Q. Prior to 1958. A. Now, I take it you mean perma- 
nent certificates not subject to litigation? 

Q. That is right. A. I might shorten this a little bit, 
Mr. Duff. 

Mr. Duff, by asking if you mean by 14 cents, do you 
mean the entire 14cent group or do you mean down to 
14 cents, even? 

Q. No, I mean anything. Were there any initial prices 
prior to 1958 in this area which is referred to in your 
Exhibit 24 which were higher or exceeded 14.6 cents per 
Mecf? <A. 14.62 

Q. I might state I have looked through the exhibits 
and as far as I know, my cursory examination of it would 
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indicate there were not. A. I believe the Rosenteil sale 
to United Gas Pipe Line at 14.6856, which we show on 
the chart as 14.7, was prior to 1958. That is the date of 
contract, 8-14-57. 
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Q. I see. 

Which contract is that in the exhibit? A. That is under 
Docket G-13282, sheet 10 of 20, line 19. 

Q. Do you know of any others, or does the exhibit show 
any others? 

Mr. Strickter: What exactly is the question? 

Mr. Durr: Are there any contract prices in the exhibit 
at an initial rate higher than 14.6 cents per Mef, prior to 
1958? 

Tue Wirness: That is the highest. 

Would you like to have the others? 


By Mr. Durr: 


Q. No, I just wanted to know if there were any in ex- 
cess of 14.6 in addition to the one you mentioned. A. No. 

Mr. Strickter: I suppose the record and the exhibit 
will speak for itself. 


By Mr. Durr: 


Q. Do you know, Mr. Johnson, when natural gas com- 
menced to flow under the 1955 and 1956 Coastal Transmis- 
sion 
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Corporation exhibits which are listed in your Exhibit 24? 
A. No, I don’t. 

Q. Do you know whether any gas flowed prior to 1959 
on completion of the Houston Coastal project? A. No, I 
couldn’t answer that. 

Q. Am I correct that your Exhibit 24 lists only those 
contracts accepted for filing by the Federal Power Com- 
mission for contracts dated 1955 and later, as of April 
1, 1961, which were in excess of 14 cents per Mcf? A. That 
is right. 

Q. No effort was made to list those contracts which were 
executed subsequent to—during or subsequent to 1955, 
which were for prices less than 14 cents per Mcf? A. No. 
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Q. Are there many such contracts on file with the Com- 
mission? A. Yes, I believe so. I can’t recall the number 
or anything specifically, but there are quite a few. 

Q. Can you tell us why you did not list such contracts 
in your preparation of Exhibit 24? A. Well, 14 cents is 
the lower suspension level in District 4 in 61-1 policy state- 
ment. 

Mr. Durr: I think that is all I have, Mr. Examiner. 

Thank you, Mr. Johnson. 

Presipinc Examiner: Mr. Ross? 
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Mr. Ross: I have a few questions. 
Presipinc Examrver: All right. 


By Mr. Ross: 


Q. If there are some contracts at a price under 14 cents 
which you have not put in your exhibit, do you know 


whether or not the terms, provisions or the quality of the 
gas which is involved in such contracts is comparable to 
the contracts that are at issue here in this proceeding? 
A. I have only vague recollection of these contracts that 
have been analyzed in connection with other matters, 
Mr. Ross. I couldn’t testify that they are precisely com- 
parable or that they are not, on the other hand. 

Q. Is it within your knowledge and experience to tell 
us whether gas which was at low pressure normally sells 
for lower prices than high-pressure gas? A. In a very 
general way I would say yes, but that of course would have 
to be qualified on the basis of the particular circumstances 
involved. Sometimes it sells at pretty fair price; that is, 
comparable to what, in other words? 

Q. In the same area, let’s say. A. In the same area, 
with all other conditions being comparable, I would think 
normally that it would. 


Now, you are speaking of appreciable differences in 
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pressure, not minor differences in pressure of a few hun- 
dred pounds? 

Q. Very well. 

You say it is true where there is appreciable differ- 
ences? A. Yes. 

Q. You have included all the contracts at over 14 cents 
since 1955. That is 614 years, is it not? A. That is right. 

Q. Is it your thought that prices in effect 6% years ago 
should be used to test the prices today? A. It wasn’t my 
thought they were to be used as the only measured test 
prices. It might be they are the only consideration that 
could be used to test some of the higher prices. 

Presipinc Examiner: Those contracts are still effec- 
tive, are they not, Mr. Johnson, entered into years ago? 

Tue Wrrness: That is right. The contracts are still 
effective in the area above—or the 16 cents and above; 
there are only, I believe, two permanently certificated con- 
tracts not subject to litigation that are of recent vintage. 


By Mr. Ross: 


Q. I understand you are making no recommendation as 
to what the price should be as authorized by the Com- 
mission 
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in this area, is that correct? A. I am making no recom- 
mendation. 

Q. You simply compiled the statisties? A. I compiled 
the statistics for the use of the people involved. 

Q. Somebody told you what to compile, and you did it, 
is that correct? A. I was given the assignment of compil- 
ing the exhibit, and I put the data together, yes. 


? 


Q. You carried out the assignment? A. Yes. 
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CONSUMPTION OF NATURAL GAS IN THE UNITED STATES 


AND FORECAST OF FUTURE GAS REQUIREMENTS 


Million Cubic Feet 
ee ee ————————— eee 


Total 
Consumption Residential Commercial Industrial 


4,012,930 3,110,308 
4,426,544 3,339,181 


11,819,638 
12,338,210 


12,916,210 1,013,310 8,412,300 
13,505,210 1,091,310 8,708,300 
14,122,210 1,176,310 

14,799,210 

15,527,210 9,726,300 
16,255,210 6 » 087,300 
17,022,210 4,952,6 10,478,300 
17,821,210 10,880,300 
18,648,210 04,6 11,293,300 
19,476,210 5,770,600 1,990,310 11,715,300 


* - As adjusted to conform to B of M basis. 


Source: 1946-50, Bureau of Mines, Natural Gas Statistics. 
1951-59, Bureau of Mines, ua. nera. rket Reports 
on Natural Gas, On » an ° 
1960 Estimate based on American Gas Association 
Reports. 
Forecast by American Gas Association 
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SUMMARY OF ANNUAL ESTIMATES 
OF NATURAL GAS RESERVES IN UNITED STATES 
PERIOD OF DECEMBER 31, 1946, TO DECEMBER 31, 1960 


NATURAL GAS RDDED DURING YEAR MMCF 
Total of 
Discoveries Discoveries, 
Extensions of New Fields Revisions and Net Produc- 
and and New Pools Extensions tion during 
Revisions in Old Fields (New Supply) Year MMCP 


(2) (2) (3) (4) 


17,729,152 4,942,617 
7,570,654 3,410,170 10, 980, 824 5,629,811 
9,769, 483 4,129,089 13,898, 572 6,007,628 
8,061,429 4,612,870 12,674,299 6,245 2081 


9,172,381 2,877,351 12,049,732 6, 892,678 
13,013,606 3,039,385 16,052,991 7,966,981 
8,934,470 5,411, 043 14,345,513 8,639,638 
13,371,355 7, 081,661 20,453, 016 9,238, 540 
4,632,309 4,966, 894 9,599, 203 9, 426, 509 
16,298,125 5,719, 069 22,017,194 10,118,118 
19,214,604 5,636,476 24,851,080 10,907,926 
11,118,319 8,998, 993 20,117,312 11,502,359 
13, 388, 808 5,611, 098 18,999, 906 11,485, 026 
14,934,184 5,801, 000 20,895,184 12,440,628 
7,332,840 6,637, 009 14,196,077 13,090,450 
Source: Reserves from American Gas Association 
Production from U. S. Bureau of Mines, Mineral Market 


Report on Natural Gas 1946-1959; 1960 estimated by 
American Gas Association. 
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INCREASES IN NATURAL GAS RESERVES 
AND INCREASES IN PRODUCTION 
on c Free 


TOTAL UNITED STATES 
ear En t Gas eserves to ‘ear 
Reserves Production Production Ratio Reserves 


(2) (2) (3) (4) 
160,576 4,943 32.5:1 86,363 
165,927 5,630 29.5:1 90,026 
173,869 6,008 28.9:1 95,709 
180,382 6,245 28.9:1 99,170 
185,593 6,893 26.9:1 102,404 
193,812 7,967 24.321 105,653 
199,716 8,640 23.1:1 105,733 
211,447 9,239 22.9:1 106,530 
err, 712 9,427 22.5:1 105,129 
223,697 10,118 22.1:1 108,288 
237,775 10,908 21.8:1 112,729 
246,569 11,502 21.5:1 113,085 
254,142 11,485 22.2:1 115,046 
262,597 12,441 21.131 120,476 
263,702 13,090 20.1:1 119,480 


Source: Proved Reserves of Natural Gas, 
American Gas Association 


Net Production: U. S. Bureau of Mines Mineral Market Reports 
MMS- 1946-1959 American Gas Association estimated 
figures for 1960. 
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COMPUTATION OF THE RATIO OF FINDING TO 
PRODUCTION REQUIRED TO MEET ANTICIPATED DEMAND 


1960-1970 
———— eee eS 


Basic Data: 


Current consumption = 12,338 MMMcf annually 
(Schedule 1, Sheet 2) 


New deliveries each year = 14 mcf annually 


7 
(Schedule 1, Sheet 2) (19,476 - 12,338)/10 


Computation: 


Replacement of current deliveries = 123,380 MMMcf 
(Schedule 1, Sheet 2) (12,338 x 10) 
Reserves required for new 
deliveries = 142,800 mumcr 
(714 x 20 x 10) 1 
Total new additions 1960-1970 F er 
Average finding rate per year 26,618 MaMct 
Average annual production 1960-1970 15,907 MeNcr 
(12,338 4 19,476)/2 


Finding to Production Ratio Required = 1.67 
(26 ,618/15,907) 


On the basis of the above ratio the remaining reserve in 
1970 would be 370,802 MMNcr, leaving a reserve-life in- 
dex of 19.0. 


263,702 2,800 - (714 x (1049 4 8 ...)7 = 370,802 
Ae 370, 80219, 476 5.8 4 Y 


VY Predicated upon new contracts for the annual incremental 
additions requiring a twenty-year reserve backlog. 
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j NEW NON-ASSOCIATED GAS SUPPLIES AND PRODUCING WILDCAT WELL 
FOOTAGE IN THE UNITED STATES AND IN TEXAS 


New Non-Associated New Non-Associated 
Productive Gas Gas Supply Gas Supply MCF 
MMCF 


Wildcat Footage Per Wildcat Foot 


{ Year U.S.A. Texas U.S.A. Texas U.S.A. Texas 


"1954 2,382,391 1,092,945 6,691,676 2,741,041 2,809 2,508 
1955 2,251,298 1,059,329 13,821,052 2,833,124 6,139 2,674 
1956 2,555,188 1,054,318 16;8%,369 6,797,063 6,362 6,447 

" 1957 2,426,614 1,060,890 17,157,293 4,486,662 7,070 4,229 

"1958 2,019,486 889,346 18,541,210 6,403,282 9,181 
1959 2,592,478 1,117,864 16,411,711 8,952,487 
1960 2,184,744 810,111 
1954-1959 


AVERAGE 1047) 9° Cen 


Productive Wildcat Well Footage, "World 011," 
February 15, Annual Issues, Non-Associated New 
Gas Supply, American Gas Association and U. 8S. 
Bureau of Mines 
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RESULTS OF PRODUCTIVE WILDCAT WELL DRILLING 
IN THE UNITED STATES 


O11 Welis Gas Wells 
hy. 


Year Ss Deptn Footage 
1947 436 4,585 755,729 
1948 610 =-4, 525 1,141,016 
1949 668 4,533 1,270,512 
1950 811 4,448 1,252,658 
1951 992 4, 806 1,501,500 
1952 982 4,839 1,962,991 
1953 1,062 5,012 2,160,302 
1954 1,056 5,232 2,382,391 
1955 1,08 5,185 2,251,298 
1956 1,070 5,378 2,555,188 
1957 848 5,571 2,426,614 
1958 743 5,482 2,019,486 
1959 713 «5,614 2,592,478 
1960 564 5,905 2,184,744 


Source: "World 011", February 15 Annual Issues 
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RESULTS OF PRODUCTIVE WILDCAT WELL DRILLING 
IN THE TEXAS GULF COAST 


O11 Wells Gas Wells 

No. Av. Depth Xo. Footage Av. Depth 

oe og aS 
6,872 349,067 6,464 
6,588 442,876 7,382 


6,438 583,604 7,295 
6,321 587,761 7,168 
7,148 774,941 7,380 
6,859 821,938 7,903 


6,439 813,322 7,531 
7,959 619,459 7,942 
6,743 708,378 7,536 
6,648 544,981 6,987 
6,909 463,657 7,859 
6,641 412,305 7,363 
7,330 716,268 8,427 
7,690 516,889 7,832 


Source: "World 011", February 15 Annual Issues 
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COMPARATIVE PRODUCING GAS WILDCAT WELL 


FOOTAGE COMPLETED IN THE UNITED STATES, IN TEXAS 
AND IN THE TEXAS GULF COAST 


Productive Wildcat Gas Footage Productive Wildcats 
In In = ae de “Texas ~~—s Guilt coase 
“Gas Oil 


USA. Texas  _coast Gas Off _ Ges 
(1) (2) (3) (5) (7) 
755,729 423,864 349,067 176 50 

1,141,016 579,416 442,876 312 60 
1,270,512 806 , 784 528,768 347 52 
1,252,658 861,407 587,761 422 63 
1,501,500 1,079,975 TT4 941 512 

1,962,991 1,065,313 821,938 510 

2,160,302 1,092,054 813,322 503 

2,382,391 1,092,945 692,985 538 

2,251,298 1,059,329 708,378 527 

2,555,188 1,054,318 544,981 532 

2,426,614 1,060,890 463,657 

2,019,486 889,346 412,305 

2,592,478 1,117,868 716,268 

2,184,744 810,111 16, 


Total 26,456,907 12,993,616 8,374,136 1,879 5,488 
Percent 100.0 49.1 31.7 25.5 74.5 


Source: "World 011", February 15 Annual Issues. 
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AVERAGE COSTS OF DRILLING AND EQUIPPING 
PRODUCING WELLS IN THE UNITED STATES 


Average Cost Per root - j##$ Average Gas Well Cost 

Depen zanse All welis ee 

0=-1,250 $ 6.63 $9.35 $ 9.44 $ 8.94 
1,251-2,500 7.99 8.91 9.19 9.96 
2,501-3,750 9.10 9.87 10.11 -78 
3751-5 ,000 10.09 10.40 10.62 11.23 
5 ,001-7 ,500 12.51 12.57 12.73 
7,501-10,000 14.86 15.46 16.94 
10,001-12,500 20.83 22.41 22.34 
12,501-15,000 27.15 29.39 30.8% 
Over 15,000 40.20 50.00 42.07 


Average Cost 
Per Well $50,200 $55,600 $60,100 $100,700 


Source: Surveys by American Petroleum Institute, 
Independent Petroleum Association of America, 
and, Mid-Continent 011 and Gas Association. 
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AVERAGE COST PER FOOT OF DRY HOLE DRILLING 
TO VARIOUS DEPTH RANGES - YEAR 1959 


Texas Gulf 
Depth e U.S.A. Texas Coast 
eee ———T, Sa ————_ 
0-1,250 $ 3.93 $ 2.55 
1,251-2,500 4.97 5.23 
2,501-3,750 6.27 6.00 
3,751-5,000 6.18 5.25 


5,001-7 ,500 7.22 6.00 
7,501-10,000 10.25 9.45 
10,001-12,500 16.54 16.83 
12,501-15 ,000 26.06 32.32 
Over 15,000 57.34 49.92 


Source: Surveys by American Petroleum Institute, 
Independent Petroleum Association of America, 
and Mid-Continent 011 and Gas Association 
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REPLACEMENT COST OF GAS WELL GAS 
NATIONAL STATISTICS 


CURRENT PRODUCING CASH EXPENSES, INCLUDING OVERHEAD 


CAPITAL REQUIREMENTS FOR RESERVES REPLACEMENT 


Capitalized Producing Well Costs 2.78 
New Lease Acquisitions (40% of Prod. 

Well Costs) 1.114 
Additional Lease Gas Facilities (7% of 

Prod. Well Costs) 0.195 


i/ 
EXPLORATION COSTS 


Dry Hole Costs (1.647¢ x 1.67) 
Geological, Geophysical, Lease Rentals, 
Contributions, etc. (1.647¢ x 
127.7% x 1.67) 


RETURN (@ 12% on net equity and working 
Capital) 


Per MCF Gas Produced 


REPLACEMENT COST PER MCF OF MARKETED PRODUCTION 
€x. taxes and royalty z Xi lie 


ROYALTY (1/8 of x¢/MCF) x .9391 2/ 
PRODUCTION TAXES 7/8 x (7% of X¢/MCF) x .9392 
FEDERAL INCOME TAXES 


STATISTICAL TOTAL REPLACEMENT COST 
PER MCF OF GAS WELL GAS SOLD 


YV/ Predicated upon average future required ratio of new supply 
finding rate to current production rate = 1.67 for any test 
year. 


2/ Schedule 6, Sheet 5 
3/ As calculated on Schedule 6, Sheet l-a, where the market price 


for gas necessary to recover producer replacement costs 
(x¢/MCF) is determined. 
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Schedule 6, Sheet l-a 
R. 0. wWilhelmi 


REVENUE REQUIREMENT CALCULATIONS 
NATIONAL STATISTICS 


Replacement Cost Per MCF of Marketed Production 20.897¢ 
(ex. royalty and tax) (Schedule 6, Sheet 1) 
Less: Lease Condensate and Drip Income - 1.463¢ 
Lease Credits for Plant Extracted Liquids - 1.022¢ 
Producer Net Revenue Requirements From Remaining 
Gas Sales 18.412¢ 


Computation of Market Price for Gas Sold Necessary to Recover 
Producer Replacement Costs {x) 
0.125x Royalty (1/8 
7/8 (0.07X) Production Taxes Paid by Producer 
0.9391x Revenue per MCF of Pipeline Gas Sales 
(Schedule 6, Sheet 6) 


18.412¢ = 0.9391 (X - 0.125x - .875 /0.07X7) 
X = 24.10 per MCF 
24.10¢ Average Market Price for Gas Sold Necessary 
To Recover Producer Replacement Costs 


ene e ee 


Recap of Source and Distribution of Funds Per Mcf of Marketed 
Production 


Liquids Income Retained 2.485¢ 
Gas Income Retained 18.412¢ 


Total to Producer 20.897¢ 
Gas Royalty (7/8) 2.828¢ 
Gas Production Tax 1.386¢ 


Total Gross Revenue (24.10 x .9391 4 2.485) 25.1il¢ 


Schedule 6, Sheet 2 


R. 0. Wilhelm 


REPLACEMENT COST oF GAS WELL Gas 


TEXAS GULF COAST STATISTICS 
MSS SATISTICS 
¢/Mcr 


CURRENT PRODUCING CASH EXPENSES INCLUDING OVERHEAD 2.286 
CAPITAL UIREMENTS FOR RESERVES REPLACEMENT 


Capitalized Producing well costs 2.457 
New Lease Acquisitions (40% of Prod. 

Well costs) 0.983 
Additional Lease Gas Facilities 

(7% of Prod. well Costs) 0.172 


/ 
EXPLORATION cosrs 
— ests 


Dry Hole Costs (1.559¢ x 1.67) 

Geological, Geophysical, Lease 
Rentals, Contributions, etc. 
(1.559¢ x 127.7% x 1.67) 


RETURN (@ 12% on net equity and working 
“capital ) 


Per MCF Gas Produced 


REPLACEMENT COST PER MCF oF MARKETED PRODUCTION 
(ex. taxes and royalty) (17.957¢ x 1.0666) 2/ 


19.154 


VY Predicated upon average future required ratio of new supply 
finding rate to current production rate = 1.67 for any test 


year. 
2/ Schedule 6, Sheet 5 
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Schedule 6, Sheet 4 
R. 0. Wilhelmi 


COMPUTATION OF RETURN 
Based On Well Costs ror Year 1959 


RATE BASE - Equal to average replacement NET investment in 
pRoseor ae wells over contract period required to 
develop 3 MMCF of gas reserves per MCF/D delivery 
_requirement (per contract), plus related gas facilities, 
new base acquisitions, and working capital equal to 
29% of Net Plant Property and Equipment. Average 
relationship of unamortized net investment to gross 
investment is assumed to be 50%. 


U. S. INVESTMENT 


2.786 

1.114 

0.195 

¥.095 ass 8000 = $303 -002/ 
7? $3 +29 163 .80 = 7 50 
Net evastuertibes MCF/D AL B/ 

production rate $211.30 


4.°8 


Average return3/per year = 12% x 211.30 = $25.36 
Return per day = $25.36/365 = 6.950¢ = return/MCF produced 


TEXAS GULF COAST INVESTMENT 


2.457 
0.983 
0.172 
3.612 x 0.50 x 8000 
-29 x $154.08 
Net investment per MCF/D 
production rate 


Average return per year = 12% x 186.38 = $22.37 
Return per day = $23.86/365 = 6.130¢ = return/MCF produced 


Chase Bank, 32 companies, pages 12 and 13, 1959. 
3/ 12% illustrative return = average earnings on pipelines' common 
stock equity. 


z From Schedule 6, Sheets 1 and 3. 
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Schedule 6 Sheet 5 
R. 0. Wilhelmi 


RELATIONSHIP OF NET NATURAL GAS PRODUCTION 
AND VOLUMES MARKETED 


Net Marketed 
Year Production Production 


(2) (2) 

1954 9,426 ,509 8,742,546 
1955 10,118,118 9,405,352 
1956 10,907,926 10,081,923 
1957 11,502,359 10,680,258 
1958 13,663:666 11,030,248 
1959 1a 98 had 12,046,115 
1960 13,090,450 


eee 


CS 4 fe, Sé6 
Total 1954-59 665336,;993 61,986,441 
100.0% 


eC. VULEA 


Source: U. S. Bureau of Mines, "Minerals Yearbook” 


Schedule 6, Sheet 6 
R. 0. Wilhelmi 


COMPUTATION OF LEASE SEPARATOR LIQUID REVENUE, LEASE 
PAYMENTS FOR PLANT EXTRACTED LIQUIDS, AND SHRINKAGE 


PLANT SHRINKAGE AND USE 


425,576,000 MCF/12,617,163,000 MCF 
906 x 30 = 27.2 cubic feet 


Total 
Source: U. S. Bureau of Mines 


PIELD CONDENSATE AND DRIPS 


48,582,000 barrels valued at $147,718,000 
Gas Well Production, 8,424,772, MMcf. 
$147,718,000/8,424,772 MMcf s 1.7533¢ 
Less royalty - -2192¢ 
Less production tax (4.6% 4 

3/16¢ per bbl.) 7 o O71 


Net, after royalty and tax 1.4627¢ 


Source; Census of Mineral Industries 


EXTRACTED LIQUID VALUE PER MCF OF NET NATURAL GAS PRODUCTION 
-90594 gal. x 5.6¢ = 5.073¢ 
Revenue credited to lease (25%) 1.268¢ 
Less royalty - -159¢ 
Less production tax (7% x 1.268¢) 7/8 -087 
Net, after royalty and tax 1.022¢ 


Source: U. S. Bureau of Mines 
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SCHEDULE 7 - SHEET | 
R,O.Wilhelmi 


AVERAGE COSTS OF DRILLING AND EQUIPPING 
PRODUCING WELLS IN THE UNITED STATES 


| CORIO INCREMENTAL INCREASE 
6 “cca COST PER ADDED FOOT 


AVERAGE DRILLING COST 
PER FOOT OF TOTAL CEPTH 


T 
10,000 
DEPTH IN FEET 
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Schedule 7, Sheet 2 
R. O. Wilhelmi 


AVERAGE ADDED FOOTAGE COSTS OF DRILLING AND EQUIPPING 
PRODUCING WELLS IN THE UNITED STATES 


Depth Range Ave e Cost Per Added Foot 
ee By se “1950S 


(2) (4) 
0-1,250 
1,251-2,500 8.50 8.98 
2,501-3,750 11.30 11.39 
3,751-5 ,000 11.70 11.91 


5,001-7,500 17.80 17.85 
7,502-10,000 22.70 27.48 
10,001-12,500 46 .40 41.06 
12,501-15,000 62.30 72.79 
Over 25,000 154.10 101.50 


Source: Surveys by American Petroleum Institute, 
Independent Petroleum Assceiation of America, 
and Mid-Continent 011 and Gas Association 
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BRELATIONSHIP BETWEEN NATURAL GAS 
PRICES & GAS WELL FOOTAGE COMPLETED 
I'& MARKETED GAS VOLUMES IN THE U.S.A. 
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Schedule 7, Sheet 4 
R. O. Wilhelmi 


RELATIONSHIP BETWEEN NATURAL GAS PRICES, 
GAS WELL FOOTAGE COMPLETED, AND 
MARKETED GAS VOLUMES IN THE UNITED STATES 


Year 


1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 


Source: 


wellhead 


Prices 


(1) 
6.0¢ 
6.5 
6.3 
6.5 


Marketed 

Natural 

Gas MMct 

(2) 

4,582,173 
5,148,020 
5,419,736 
6,282,060 
7,457,359 
8,013,457 
8,396,916 
8,742,546 
9,405,351 
10,081,923 
10,680,258 
11,030,248 
12,046,115 


Gas well 
Producing 


Footage 
(3) 
13,169,275 
12,312,104 
12,437,424 
13,685,169 
13,946,228 
15,256,902 
18,247,916 
18,856,747 
19,930,639 
22,737,961 
23,835,717 
25,555,504 
26,606,645 
28,199,078 


Gas Prices and Volumes from U.S. Bureau of 
Mines Mineral Market Reports 


Well Footage from "World 011" Annual Issues 
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Schedule 7, Sheet 5 
R. 0, Wilhelmi 


NATURAL GAS AND OIL DISCOVERIES IN U. S. A, 
IN RELATION TO TOTAL WILDCAT WELL FOOTAGE DRILLED 


Gas Crude 011 
Four Year Average Average 
t. 


Period Mef/? Bbls./Ft. 
(1) (2) (3) 
1947 -"50 149.7 23.3 
1948-'51 125.3 18.1 
1949-'52 115.1 16.3 
1950-'53 107.4 12.2 
1951-'54 108.8 11.2 
1952-'55 115.9 10.7 
1953-'56 110.7 10.0 
1954-'57 116.4 8.9 
1955-'58 121.9 7.8 
1956-'59 125.3 7.5 


Source: Reserves Discovered are from 
American Gas Association and 
American Petroleum Institute 


Wildcat footages Drilled are 
from "World O11" February 15, 
1960, P. 109. 
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Schedule 7, Sheet 7 
R. 0, Wilhelmi 


NUMBER OF WELLS COMPLETED 
ANNUALLY IN THE U.S. ARRANGED ACCORDING TO DEPTH 


Under 
2,501' 
Total re 


Year Completions —_No. 
1948 39,778 15,797 
1949 39,038 15,149 
1950 43,279 15,764 
1951 44,516 14,738 
1952 45,840 14,201 
1953 49,279 15,221 
1954 53,930 17,122 
1955 56,682 18,886 
1956 58,160 19,759 
1957 53,838 17,421 
1958 49,111 17,037 
1959 50,893 17,671 
1960 46,746 17,360 


Percent ¢ 


hange 
1948-'60 / 17% 416 - % 4586 #4 51% 


Source: O41 and Gas Journal, "Annual Review - Forecast" Numbers 
and "Geological - Exploration" Number 1960 
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65 Cation Schedule 6, Sheet 1 (Revised) 


Filed We ar, R. O. Wilhelmt 
rae JAN N25 1982. oe 


REPLACEMENT COST OF GAS WELL GAS 
NATIONAL STATISTICS 


| CURRENT PRODUCING CASH EXPENSES, INCLUDING OVERHEAD 


| CAPITAL REQUIREMENTS FOR RESERVES REPLACEMENT 


Capitalized Producing Well Costs 2.786 
New Lease Acquisitions (40% of Prod. 

Well Costs) 1.114 
Additional Lease Gas Facilities (7% of 

Prod. Well Costs) 0.195 


/ 
EXPLORATION COSTS 


Dry Hele Costs (1.617¢ x 1.67) 
Geological, Geophysicsl, Lease Rentals, 
Contributions, etc. (1.617¢ x 
127.7% x 1.67) 


RETURN (@ i2% or net plant and working 
capitai) 


Per MCF Gas Produced 


| REPLACEMENT COST PER MCF OF MARKETED PRODUCTION 


' (ex. taxes and royalty) (19.479 x 1.0628) 2/ 


3/ 
ROYALTY (1/8 of X¢/MCF) x .9391_ 3/ 
PRODUCTION TAXES 7/8 x (7% of X¢/MCF) x .9392 
FEDERAL INCOME TAXES 


STATISTICAL TOTAL REPLACEMENT COST 
PER MCF OF GAS WELL GAS SOLD 


\1/ Predicated upon average future required ratic cf new supply 
finding rate to current production rate = 1.67 for any test 
year. 


2/ Schedule 6, Sheet 5. 

3/ As calculated on Schedule 6, Sheet I-a, where the market price 
for gas necessary to recover producer replacement costs 
(X¢/MCF) is determined. 
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Filed with Eres. Capt Schedule 6, Sheet l-a (Revised) 


ey 


dated JAN 251 


festion 0. Wilhelmi 


REVENUE REQUIREMENT CALCULATIONS 
NATIONAL STATISTICS 


Replacement Cost Per MCF of Marketed Production 20.703¢ 
(Ex. royalty and tax) (Schedule 6, Sheet 1) 
Less: Lease Condensate and Drip Income - 1.463¢ 
Lease Credits for Plant Extracted Liquids - _1.022¢ 
Producer Net Revenue Requirements From Remaining 18.218¢ 
Gas Sales 


Computation of Market Price for Gas Solid Necessary to Recover 
Producer Replacement Costs (X) 
0.125X = Royaity (1/8) 
7/8 (0.07X) = Production Taxes Paid by Producer 
0.9391X = Revenue From Pipeline Gas Sales Per MCF 
of Total Marketed Production 
(Schedule 6, Sheet 6) 


0.9391 (x - 0.125x - .875 /0.07x_/) 
23.84¢ pez MCF 

Average Market Price for Gas Sold Necessary 
to Recover Producer Replacement Costs 


kkk RK EK 


Recap of Source and Distribution of Fumds per MCF of Mazketed 
Production 


Liquids Income Retained 2.485¢ 
Gas Income Retained 18.218¢ 


Total to Producer 20.7033 
Gas Royalty (1/8) 2.799¢ 
Gas Production Tax 1.371¢ 
Total Gross Revenue (23.84 x .9391 + 2.485) 24.873¢ 

ane POWERS SELON. 


Dosk.t tis. Bpclrs. 35,04 


Gf3b fo heen. 
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Fiiad with Fees, ©4-+ieation Schedule6,) Sheet 2 (Revise, 
ane ; R. O. Wilhelmi 

JAN 25 1962 


REPLACEMENT COST OF GAS WELL GAS 
TEXAS GULF COAST STATISTICS 


| CURRENT PRODUCING CASH EXPENSES INCLUDING OVERHEAD 


CURRENT PRODUC OS eee 


' CAPITAL REQUIREMENTS FOR RESERVES REPLACEMENT 


Capitalized Producing Well Costs 2.457 
New Lease Acquisitions (40% of Prod. 

Well Costs) 0.983 
Additional Lease Gas Facilities 

(7% of Prod. Well Costs) 0.172 


1/ 
EXPLORATION COSTS 


Dry Hole Costs (1.493¢ x 1.67) 

Geological, Geophysical, Lease 
Rentals, Contributions, etc. 
(1.493¢ x 127.7% x 1.67) 


| RETURN (@ 12% on net plant and working 
capital) 
Per MCF Gas Produced 


REPLACEMENT COST PER MCF OF MARKETED PRODUCTION 


REPLACEMENT COST FER ee ia sobe x 1 0628) 2/7 
(Ex. taxes and royalty) (17.705¢ x 1.0628) 2, 


ROYALTY (1/8 of X¢/MCF) x .9391_ 
PRODUCTION TAXES 7/8 x (7% of X¢/MCF) x .9391 
FEDERAL INCOME TAXES 


STATISTICAL TOTAL REPLACEMENT COST 
PER MCF OF GAS WELL GAS SOLD 


en 


1/ Predicated upon average future required ratio of new supply 
finding rate to current production rate = 1.67 for any test 
year. 


2/ Schedule 6, Sheet 5. 
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Filed with Fy-s Cortffeation 


COMPUTATION OF LEASE SEPARATOR LICUID REVENUE AND OF LEASE 
PAYMENTS FOR PLANT EXTRACTED LIQUIDS AND PLANT USAGE 


PLANT SHRINKAGE AND USE 


425,576,000 MCF/12,617,163,000 MCF = 
-906 x 30 = 27.2 cubic feet - 


Total 


Source: U. S. Census of Mineral Industries and 
U. S. Bureau of Mines. 


FIELD CONDENSATE AND DRIPS 


48,582,000 Barrels valued at $147,718,000 
Gas Well Production 8,424,772 MMCF 
$147,718,000/8,424,772 MMCF - 1.7533¢ 
Less royalty -2192¢ 
Less production tax (4.6% + 

3/16¢ per Bbl.) 7/8 - _.0714¢ 


Net, efter royalty and tax 1.4627¢ 


Source: U.S. Census of Mineral Industries. 


EXTRACTED LIQUID VALUE PER MCF OF NET NATURAL GAS PRODUCTION 


-90594 Gal. x 5.6¢ = 5.073¢ 

Revenue credited to lease (252%) 1.268¢ 
Less royalty - .159¢ 
Less production tax (7% x 1.268¢) 7/8 - _.087¢ 


Net, after royalty and tax 1.022¢ 


Source: U.S. Bureau of Mines. 
FEDERAL POWER COMMISSION 
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COMPUTATION OF AVAILABLE GAS SUPPLY 


IF PRICES ARE FROZEN AT 1954-1960 LEVELS 


1954-1960 New Supply total 130,675,956 MMcf or 18,668,000 MMcf 


average per year 
262,596,593 + 186,680,000 = 449,276,600 MMcf of supply 1960-1970 


20:1 Reserves to Production ratio in 1970 = 20(13,090,450 + 10X) 
Where X= Annual increase in production in MMef 


449,276,600 = 20(13,090,450 + 10X) +R10 x 13,095,000) + 55X 
449,276,000 = 130,905,000 - 261,810,000 = 255X 

Annual Increase in production = 221,806 MMcf per year 
Limitation of production in 1970 = 


13,090,500 + 2,218,060 = 15,308,560 MMcf 
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Hearing Exhibit No. 8 Continental O11 Company, et al. 
RECENTLY. MEGOTIATED SALES OF NATURAL GAS Docket No. CI 60-7] et al. 


Y AREA OF THE JAVELINA FIELD Exhibit No. 
ROAD COMMISSION DISKECT_NO, 4) Pare lof 2 
D Witness: B. L. McPhorson 


3 0 P Q R 


Yrc Current. Indefinite Other Frc 
Rate Seller / Price Ex. Price Buyers Certificate 
J. = Sobetule _Parcheser ! Reserves  ax(¢/MCF) Provisions in Ares _Status 
The Atlantic Refining Co, Seall 17,9 Yes Yos Permanent 
Coastal Transaission Corp. 


Diversa, Inc. Small 17.9 Yes Yes Permanent 
Coastal Transaission Corp. 
Hunt, Wa. H. Trust Estate wo Yea 


Baturel Ges Pipeline Co. 
of America 


Permanent, 


J. Ray McDermott & Co., Inc. 
Coastal Trensmission Corp. 


Texlamex Corp. 
Coastal Transmission Corp. 
The Atlantic Refining Co. 
Tennessee Cas Transa. Co. 


Delhi Taylor 011 Corp. 
Coastal Transmission Corp. 


3. Ray MoDeructt & Co., Inc. 
Coastal Transmission Corp. 


Mayfair Minerals, Inc. 
Coastal Transaission Corp. 


Shell O11 Company 
Coastal Transmission Corp. 


Shell 011 


Temporary 


fe vencnen® 


Tr Poesy 


Rumble O11 & Refining Co, 
Tennessee Cas Transm. Co. 


The Atlantic Refining Co. 
Coastal Transmission Corp. 
Lamar Bunt 
South Texas Natural Cas 
Gathering Co, 


| 
BEST COPY AVAILABLE 
from the original bound volume 


YPC 
Itea Rete Seller 
He. Schedule _ Purciessr 


17 59 _— Arkansas Poel 011 Corp, 
United Gas Pipe Line Co, 


Company 
Natural Gas Pipeline Co, 
of America 


The Atlantic Refining Co, 
Baturel Gas Pipeline Co. 
of America 


aastrel O11 Co., Inc. 
Neturel Gas Pipeline Co. 
of America 

Texaco, Inc. Fe 1-60 

Batural Gas Pipeline Co, 

of America 


Jonee-O'Brien, Inc. 
Tennessee Cas Transmission Co. 


6 Zapata 2- 560 21 
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C*) P Rg 


Q 


Indefinite Other Frc 
Price Duyers Certificate 


Yes 


Current 
Price Ex. 
Tex(e/ucr) 


18.¢ Yes Teaporary 


2,000 
1,000 
1,000 
1,000 


1,000 


1,000 ‘Temporary 


1,000 Temporary 


Comparable 1,000 Temporary 


G 1,050 Comparable 2,000 Small 17.4 Wo Yes Temporery 


Lopeno 
vos means Gas Well Cas, “C*°-Casinghead, and *R°-Residue r7/ Initial base price of 20.0¢/mCF ' @/ Permanent certificates issued to o/ Initial tetadinn ccs On rrr ee 


b/ Reserves: Small = 0 to 50 billion cu, ft.; 
Medium - 50 to 150 billion cu, ft.; 


Large - over 150 billion cu, ft.; 


was conditioned to 18.0¢ by order 
dated 7-29-60 


Sellers by FPC order dated 919-60 tax reiaburs: 
were conditioned upon pipeline pur-  dration. FPC order dated 11-25-60 Lasuing temporary 


chas ; be: granted certificates conditioned initial price to 18.0¢ in- 
Serer peg ~ cluding tax reimbursement and dehydration. 
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CONTINENTAL OIL COMPANY 
SUMMARY OF ECONOMIC ANALYSIS 
JAVELINA FIELD, HIDALGO COUNTY, TEXAS 
LEASES COMMITTED TO CONTRACT NO. 4441 
(ALL FIGURES ARE CONTINENTAL NET) 


(a) 


CAPITAL EXPENDITURES 
Lease and Well Equipment $ 50,630 
Drilling Costs 149 ,756 
Dry Hole Costs 207 ,599 
Shut-in Payments 960 
Lease Rental 11,234 
Lease Bonus 1,312 
Geophysical Expenses 42,457 
Total $463 ,948 


OPERATING EXPENDITURES 
Operating Expenses $ 24,414 
Production and Ad Valorem Tax 6,627 
Mechanical Workovers 43,212 
Overhead = 


Total eo ———— 
TOTAL EXPENDITURES $538,201 
TOTAL SALABLE RESERVES 
Oil - Bbls. 1,668 
Gas - Mcf. 221,121 
TOTAL REVENUE 


Oil $ 4,561 
Gas 35,657 


Other 1,907 
Total $ 42,125 
INCOME TAX _RECOUPMENT $215 844 
TOTAL REVENUE AND TAX RECOUPMENT $257 ,969 


NET LOSS TO CONTINENTAL $28Q,232 


41Gb BS, skal 


ni) Ree 
Ife l.. 


Lf. 
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L_EXPSNDITURES 


ease x Yell cquipment 


Driliing Costs 

Dry .lole Costs 

Saat-in Pay aeats 

Lease Rentals 

Lease Bonuses 

Geophysical <xpenses 
Total 


: peop 
Oil - 3bdls. 


Gas - MCP 
REVENUE 

Dil 

Gas (2) 


Qtaer (3) 
Total 


PERATING EXPENDITURES 
Jperating Expenses 


1947 
(2) 


21,282 
111,083 


320 
1,312 
2 


9 
$ . 


32h 


Production and Ad-Valorea Taxes 


Mechanical Worxovers 
Qverhead (4) 
Total 


JAX DEDUCTIONS 
Totengtbt 3 


e 

Depreciation (6.3%) 

Depletion (5) 
Total 


NCOME T 6 


NET CASH PLOW APTER TAXES 
NET LOSS To CONTLNENTAL 


Accounting adjustment. 


Contract price of 163/MCF used for calculating gas revenue for tie 


Sale of water anigas zeter 
No overhead charged. 

Cost depletion used for all 
Sased on Corporation incone 


$ 


3 

$ (112,009) 
$ ( 42,563) 
$ (131,199) 
$ 131,199 


(117,429) 

( ble, 623) 

( 96,655) 
9b, 655 


re ital. 


ears sao. 
‘ax Schedule. 
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GUN 
ECONOMIC ANALYSIS - 
LEASES 


1950 
4) 


50,595 125,555 


50, 595 126,555 


50,595 126,555 
2,907 2,907 


129,162 
(130,655) 
( 66,307) 
( 61,442) 

61, bole). 


35, 502 
(54,185) 
(22,758) 
(28,520) 
28,520 


(20,185) 
( 7,670) 
( 9,592) 

9,591 


years 1961, 1962 and 1953. Other years are 


Continental Jil Company, et al. 

Docket No. Cl 60-71 et al. 1330 
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Nitness: ‘VY. 4H. Rosser 


INENTAL OIL COMPANY 

AVELINA FIELD, HIDALGO COUNTY, TEXAS 
MITTED T) COMTRACT NO. 4441 

RES ARE CONTINENTAL NET) 


’ 


100 
14,540 1,739 40,490 


184 
2,960 348 6,479 
yal 


1,029 
433 


T,462 


369, 549 
2,907 2,907 2,907 2,907 2,907 2,907 2,907 3,190 3,190 ua.98s 
(5,139) (3,200) (3,246) (7,008) (5,196) (7,629) (7,777) (2,682) (1,370) (4,073) (494.228) 
(2,672) (1,612) (1,688) (3, 78%) (2,805) (4,120) (4,200) (1,448) ( 740) (2,200) (215,844) 
4L0 1,419 1,349 3,795 4,958 3,339 3,771 ( 17) 8,974 7,527 (280, 232) 
280, 232 


ctual revenue figures. 
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CONTINENTAL OIL COMPANY 
JAVELINA FIELD - HIDALGO COUNTY, TEXAS 
ECONOMIC ANALYSIS SHOWING $2.66/Mcf IS NECESSARY TO RECOUP CASH OUTLAY 
LEASE COMMITTED TO CONTRACT NO. 4441 
(ALL FIGURES ARE CONTINENTAL NET) 


Inception 


to 
1-1-60 1961 1962 1963 Total 
—a ee) —@) (2) _ 
CAPITAL EXPENDITURES 


Lease and Well Equipment $ 46,141 50,630 
Drilling Costs 149,756 149,756 
Dry Hole Costs 207,599 207,599 
Shut-in Payments 960 960 
Lease Rentals 11,234 11,234 
Lease Bonuses 1,312 1,312 
Geophysical Expenses 40 ,532 1,925 42,457 

Total 457,534 6,414 $ 463,948 


COMIN AUNUEWNPY 


PRODUCTION - NET 
Oil - Bbls. 1,332 100 100 80 1,668 
Gas - Mcf. 25,631 40,490 70,000 50,000 221,121 


TOTAL REVENUE 
Oil (1) 3,943 184 184 147 4,561 
Gas (1) ) 4,378 107,703 186,200 133,000 524,381 
Other (2) 1,907 1,907 
Total 10,228 107,887 186,384 133,147 530,849 


OPERATION EXPENDITURES 
Operating Expenses 17,374 2,000 2,000 24,414 
Production and Ad Valorem Taxes 3,403 4 13,042 9,317 39,831 
Mechanical Workover 43,212 43,212 
Overhead ——— 
Total 63,989 15,042 11,317 107,457 


TAX_DEDUCTION 
Intangibles 369,549 369,549 
Depreciation @ 6.3% 36,225 3,190 48,985 
Depletion 19,461* 51,256 162,632 
Total 425,235 54,446 581,166 
TAXABLE INCOME (478,996) 116,896 (157,744) 
INCOME TAX (207 ,618) 63,124 ( 34,158) 
NET CASH FLOW AFTER TAXES (303,677) 108,218 


NET_LOSS TO CONTINENTAL 303,677 


(1) Actual revenue through 1959. Remaining gas revenue calculated @ $2.66/Mcf and oil @ $1.84 per bbl. 
(2) Sale of fresh water and rental of gas meter. 


*Actual calculation (Colum a less sum of Colum b, c, d and e) equals $16.00 


ry 
a 
_ 


$< 
‘ 
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CONTINENTAL OIL COMPANY 
SUMMARY OF ECONOMIC ANALYSIS 
JAVELINA FIELD, HIDALGO COUNTY, TEXAS 
LEASES COMMITTED TO CONTRACT NO. 4441 
(ALL FIGURES ARE CONTINENTAL NET) 


(a) 


CAPITAL EXPENDITURES 
Lease and Well Equipment $ 50,630 
Drilling Costs 149 ,756 
Dry Hole Costs 207 ,599 
Shuc-in Payments 960 
Lease Rental 11,234 
Lease Bonus 1,312 
Geophysical Expenses 42,457 
Total $463 ,948 


OPERATING EXPENDITURES 
! Operating Expenses 
Production and Ad Valorem Ta 
Mechanical Workovers 
Overhead 
Total $ 74,253 


TOTAL EXPENDITURES $538,201 


TOTAL SALABLE RESERVES 
Oil - Bbls. 1,668 
Gas - Mcf. 221,121 


TOTAL REVENUE 
Oil $ 4,561 
Gas 35,657 
Other 1,907 
Total $ 42,125 


INCOME TAX RECOUPMENT $215 844 
TOTAL REVENUE AND TAX RECOUPMENT $257 ,969 
NET_LOSS TO CONTINENTAL FEDERAL POWER COMMISSION $280,232 


6-196 35 tab 


DNOv sesrsvseesssseestarsvenncesssegenenrerres 
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1947 1950 
a (d) 


CAPITAL EXPSNDITURES 

ease & Yell =quipment 21,282 

Driliing Costs 111,083 

Dry lole Costs : 

Saat-in lay aeats 320 

Lease Rentals 

Lease Sonases 1,312 

Geophysical <xpenses 2 
Total 


RODUCTION 
Oil = 3bls. 


Gas - MCF 
Reve 
Gas (2) 


dtaer (3) 
Total 


PERATING EXPENDLTURES 
Dperating Sxpenses 
Production and Ad-Valorena Taxes 
Mechanical Worxovers 
Qveraead (4) 
Total 


Settee $ 111,403 69 bbe 11,554 126,555 
Teme eee 1,3ol mith 21997 9 2,907 

Total $ Ires76 ; Th, 478 125,462 

TAXABLE _INCOME $ (112,009) (117,429) (20,185) (54,385) (130,655) 
p ANCOME TAL (6) $ ( 42,563) ( &4, 623) ( 7,670) (22,758) ( 66,307) 
NET CASH PLOW AFTER TAXES $ (131,199) ( 94,655) ( 9,592) (28, 520) ( 62,442) 
NET _LOS3 T) CONTINENTAL $ 131,199 94,655 9,591 28,520 61, 441 


50,595 123,555 


30,555 =: 126, 555 


Accounting adjustment. 

Contract price of 16s/MCF used for calculating gas revenue forte years 1961, 1962 and 1953. Other years are z 
Sale of water andgas meter re ital. 

No overnead charged. 

Cost depletion used for all years saown. 

Based on Corporation income Tax Schedule. 
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IINENTAL J1.. COMPANY 

VELINA FIBUD, HIDALGO COUNTY, TEXAS 
TTED TD COASHKACT NO. 4441 

RES ARE CONTINENTAL NET) 


1953 195% 
eh th) 


10u 80 
70,000 50,000 


184 147 
11,200 8,000 


2,907 2,907 2,9 


07 2,907 2,907 3,190 3,190 3,190 e983 
a A) piel athe ae Seba Seater 
(5,139 (3,200) (3,246) += (7,008) (5,196) (7,629) (7,777) (2,682) (1,370) (4,073) (6,481) (494. 228) 
(2,072, (2,612) (1,688) (3,784) ~~ (2,805) (4,120) (4,200) (1,463)  ( 740) (2,200) (3,500) (215, 844) 
fe 1,419 1,349 3,795 4,958 3,339 3,772 ( 17) 8,97 7,527 6,623 (280,232) 
280,232 


ctual reve. figures. 
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ECONOMIC ANALYSIS SHOWIN 


CAPITAL EXPENDITURES 


Drilling Costs 

Dry Hole Costs 

Shut-in Payments 

Lease Rentals 

Lease Bonuses 

Geophysical Expenses 
Total 


WOanNaurunr 


PRODUCTION = NET 
Oil - Bbls. 
Gas - Mcf. 


TOTAL REVENUE 
Oil (1) 
Gas (1) 
Other (2) 
Total 


OPERATION EXPENDITURES 
Operating Expenses 


Production and Ad Valorem Taxes 


Mechanical Workover 
Overhead 
Total 


TAX DEDUCTION 
Intangibles 
Depreciation @ 6.3% 
Depletion 
Total 
TAXABLE INCOME 
INCOME TAX 
NET CASH FLOW AFTER TAXES 


NET LOSS TO CONTINENTAL 


a 


(1) Actual revenue through 1959. 


Lease and Well Equipment 


CONTINENTAL OIL COMPANY 
JAVELINA FIELD - HIDALGO COUNTY, TEXAS 
LEASE COMMITTED TO CONTRACT NO, 4441 

(ALL FIGURES ARE CONTINENTAL NET) 


Inception 
to 
1-1-60 
— 


46,141 
149,756 
207 ,599 
960 
11,234 
1,312 
40,532 
457,536 


1,925 
6,414 


1,332 
25,631 


100, 
40,490 


184 
112,562 


3,943 
4,378 
1,907 


10,228 112,746 


17,374 
3,403 
43,212 


1,040 
11,275 


63,989 12,315 


369,549 
36,225 3,190 
20,087 31,005 


525,861 34,195 
(479 , 622) 66,236 
35,767 


(303,339) 58,250 


$ 
$ 
$ (207,956) 
$ 
$ 


303,339 


Remaining gas revenue calculated @ $2.78/Mcf 


1961 
2) BO} BO} 


100 
70,000 


184 
194,600 
194,784 


2,000 
19,478 


21,478 


3,190 
53,566 
56,756 

116,550 
62,937 


110,369 
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iG $2.78/Mef IS NECESSARY TO RECOUP CASH OUTLAY 


1962 1963 


mes 


50,630 
149,756 
207 ,599 
960 
11,234 
1,312 
42,457 
$463,948 


80 
50.000 


1,668 
221,121 


147 $ 
139,000 


4,561 
547 ,840 
1,907 


139,147 $ 554,308 


2,000 
13,915 


$ 24,414 
57,811 
43,212 


15,915 $ 125,437 


$ 369,549 
48,985 
169,709 
$ 588,243 


3,190 
38,265 
41,455 
81,770 $(159 ,379) 
44,160 $ (35,021) 
79,072 Or 


O* 


and oil @ $1.84 per bbl. 


(2) 


Sale of fresh water and rental of gas meter. 


*Actual calculation (Column a less sum of Column b, c, d and e) equals ($56.00) . 
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a RATES OF INDEPENDENT Propucers UNDER . s . A a - 
Temporary Certificate Qe acronization Isscen ny tHE Couuission Distribution of Initial Total Rates at 14.0 Cents and Higher 
For Contracts Dated 1955 and Later 
Texas Railroad Commission District No. 4 
Perm. Cert. in Litigation Accepted for Filing by the Federal Power Commission 


As of April 1, 1961 


Permanent Certificate 
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Initial Total Rates - Cents per M.C.F. (14.65 psia) 
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CERTIFICATE 
QOCKET 
WOBOER 


(Tere or 
Bete) 


sa Prppoged alee (In Instant Proceedings) 


_——$———————— 


Roy H. Bettis d/b/a Bettia & Shepherd 
South Texas Natural Gas Gath, Co, 


w. R. Ransone ~ 
South Texas Natural Gas Gath. Co. 


ms ‘Coastal States Gas Producing Co. 
South Texas Natural Gas Gath. Co. 


Carrl O11 & Ham Bros. 

South Texas Natural Gas Gath. Co. 
H. L. Brown 

South Texas Natural Gas Gath. Co. 


iSMtek O11 Cop... i ‘ 
South a Mataral ! {Gas Gath. Con, 


‘Woods Exploration & Producing - Coo, Inc. : 
i. South Texas Matural,Gas Gath. Co.: 


~ 4  b- = 


Tax Star O12 b Gan Corp. ; 
ee 2 i : South Texas Natural ‘Gag Gath. Co, 


12-1680 | 


Coastal States Gas Producing Co. 3h | 6-160 
: South Texas Maturel Gas Oath. Co. 


——— 


: ~ 720 
South Texas Matural ‘Oas Gath. Cov. 


i a Heel yes 
cof 
‘ South Texas Heearal| Cas Gath. Coq 
i 


South / Texas Hace Gas Gath. Cos: : 
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FOOTHOTES 
Tnelvces 0.25 /iict dzhydration allowance. 
Tax reluwurscaznt beosd on high pressure cas. Actual reinburcsenent will vary 
with rclztive volwies of high and lew pressure gas, as compression costs 


are tax deductible. 


Tax reimbursement of up to 100% if the F.P.C. orders a reduction of cone 
tractually provided rates. 


First escalation 1.8¢Mcf; 1.9¢/Mcf thereafter. 

First escalation 2.0¢/Mcf; 1.0¢/Mcf thereafter. 

Buyer.can lower pressure requirement and charge 2.0¢/Mcf for canpression. 
Seller cannot exceed 1100 psig delivery pressure. 

1000 psig for first ten years; 500 psig thereafter. 

Redesignated Tennessee Texan Oil Co, R/S No. 6. 

14.8¢ rate ESR 4-6-60. 

1;.8¢ rate ESR h-1-60. 


Oil well gas delivered at plant tailgate. Gas well gas delivered at point 
in field or plant tailgate, if processed. 


15.0¢ rate ESR h-1-61. 

16.5 rate ESR 6-3-60. 

1100 psig first ten years; 550 psig thereafter. 

Contract for surplus gas. This information not available. 
Redesignated Tennessee Texan Oil Co. R/S No. 8. 


Gas delivered to Buyer at a central point in field. Transported to plant 
by Buyer where it is processed and redelivered to Buyer at plant tailgate. 


Maximum delivery pressure required at plant tailgate. 
Base rate will escalate to 15.0¢/Mcf on 11-1-62 and to 15.5¢/Mef on 11-21-67. 


Subsequent redetermination dates are l1-1-67, 1-1-73, and at five year 
intervals thereafter. 


Production from Cameron Field delivered at a central point in field. 
Production from Borosa Field delivered at the plant tailgate. 
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Rete echedmle hes not horn flld3; tafornatioa not available. 


Dase rate Yor dolivery in Thicees County; O.5¢/ief more for delivery in 


Avoasas Covatr. 

Initial contrret rl: rceuced Leon 20.0¢/tief to 18.0¢/Mef by supplencnt. 
Escalates to 22.0¢ after first four year period; then at 2.0¢ every four 
yearse 

Seller gathers from various producors in Hidalgo, Brooks and Starr counties 
Delivery is made to Buyer at La Gloria Field in Jim Wells County. 

Includes 0.2193¢/Mef dehydration reimbursement. 


Information not available. Volume included in billing statement for 
R/S No. 10. 


Billing statement reports a daily volume of 300 Mef for 31 day month. 
Billing statement reports a daily volume of 1000 Mcf for 30 day month. 


Subsequent redetermination dates are 1-1-67, 1-1+73, 6-10-79, and at 5 yeag 


intervals thereafter. 


Subsequent redetermination dates are 11-1-67, 1-1-73, 9-29-80, and at 5 yea 
intervals thereafter. 


Includes 0.2193¢/Mcf dehydration reimbursement. 


If 1/3 of the connected wells, or 4, whichever is the lesser, cannot delive} 


against existing line pressure, Buyer has the option to compress with in- 


take pressure not to exceed 250 psia. If Buyer does not elect to canpress, 


will pay Seller 1.é¢/Mcf for compression to 1000 psia, escalating to 
1.75¢/Mcf at rate of 0.05¢/year. 


Contract stipulates 1000 psia maximum delivery pressure. Assumed atmos- 
pheric pressure 1.7 psia. 


Buyer will compress from 250 psig without charge. 


Rate escalates 0.9¢/Mcf at end of first and third 5 year periods and 
1.0¢/Mcf at end of second 5 year period. 


Initial contract rate reducéd from 18.5¢/Mcf plus 100% reimbursement of 

7% tax and 0.25¢/Mef dehydration reimbursement to 18,0¢/Mcf including tax 
and dehydration reimbursement, by Supplement No. 1. Escalates to 20.3¢/Mc§ 
after first years. 


Seller has option to make unilateral rate filings during balance of 
contract term. 


wyer recelves gos nt 2 central point on chore, delivers to plant for 
precessing, cud yetrlos at pleat tadlzate. 


Escslation providcs for utoinen rites of 19.0¢/itef during the third 
and 20.0\/ilef duving tho fourth § yoar Oe : 
Fren date of first d livery. 


Soe ae os ony otls. South Texss gathers cas frem Hidalgo, Brooks, 
aor, Jin » Zrgata, Webb, and Duval countics cand delivers to 
in La Sallo County. - ; ae 


Escalates 0.6¢/Mef on 11-1-63 and 1.0¢/icf exch had 
11-1-68 to a maximum of 17.6¢/Hef. : a ea 


Deliveries te be made to Natural Gas Gathering Co., Inc. for Buyer's 
account. 
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PFuhibit No. 
—— 
Dock: 4 No. G=106355 ct v1. 


Schedule I 

Corrections 
Chznge Scller to"Southland Co. of Edinburg, Op. ct ale) 
Ciusnge Delivery Point to "Vell" 


12 of 20 


So, Coluna 6 Chenge Date of Contract to "6-15-59" 
e LO, Colucr 6 Ch:nge Date of Contract to "6-16-59" 


Change Field Name to "East Aransas Pess" 


Add "Jim Wells" County 
Change Date of Contract to "9-30-60" 


Delete information of these lines 


Add footnote "3h/" 
Change Date of Contract to "3-30-60" 
Change Field Name to "South Boyle" 


Change Term (Date) to "12-31-80" 
Change Term (Date) to "12-31-30" 
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Temporary Certificate Distribution of Initial Total Rates at 14,0 Cents and Higher 
For Contracts Dated 1955 and Later 
Texas Railroad Commission District No. 4 


Perm. Cert. in Litigstion Accepted for Filing by the Federal Power Commission 
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Hearing Exhibit No. 25 


TEXACO SEABOARD INC. 
P. 0. BOX 2332 
HOUSTON 1, TEXAS 
June 13, 1961 


GAS PURCHASE CONTRACT 
Luby Field 
Nueces County, Texas 


Transcontinental Gas Pipe Line Corporation 
P. O. Box 296 
Houston, Texas 


Gentlemen: 


Reference is made to that certain gas purchase contract 
dated April 29, 1952 by and between Transcontinental Gas 
Pipe Line Corporation as Buyer, and Seaboard Oil Com- 
pany of Delaware as Seller, covering the purchase of cer- 
tain gas production from the Seller’s acreage in the Luby 
and Petronilla Fields, Nueces County, Texas. Particular 
reference is made to Article VIII of said contract. 


Texaco Seaboard Ine. has, since the date of execution, 
succeeded to the interest of Seaboard Oil Company of 
Delaware as Seller under the above referenced contract 
and that document is on file with the Federal Power Com- 
mission as Texaco Seaboard Inc. FPC Gas Rate Schedule 
No. 3. 


This letter will signify the agreement of Buyer and 
Seller under the referenced contract that it is their inter- 
pretation of said contract that no gas purchase contract 
entered into by Buyer prior to June 1, 1961, is considered 
by either party to have activated the provisions of Article 
VIII of said contract. Texaco Seaboard Inc., to signify 
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its approval of this mutual understanding, signs this letter 
below and requests that verification of this understanding 
be indicated in the appropriate below designated spot by 
Buyer and that a copy of said executed document be re- 
turned to Seller for its files. 


Very truly yours, 


Texaco SEasoarD Inc. 
By W. V. Viert1 
Seller 
Approved: 
TRANSCONTINENTAL Gas Pree Live Corporation 
By Rocer D. Staxwoop 
Vice President Buyer 
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Transcript of Hearing of March 9, 1960—Testimony of 
William W. Witmer 


Before The 
FerpEeraL Power CoMMISSION 


[Caption] 


1875 


Hearing Room FG, Federal Power Commission, 441 G 
Street, Northwest, Washington, D. C., Wednesday, March 
9, 1960. 


° * 


1877 
PROCEEDINGS 


Presiding Examiner: The hearing will be in order. 

Mr. Miller. 

Mr. John Miller: Your Honor, I find from reviewing 
yesterday’s transcript, that it at least is not clear whether 
we had a ruling on the offer of Items N and O by Reference, 
which were respectively the application and rate schedule 
of Texaco. 

May I have that ruling now? 

Presiding Examiner: Yes. According to my notes, the 
Items N and O were received in evidence, and just to be 
sure, Mr. Miller is re-offering these items, 

Is there any objection? 


(No response.) 


Presiding Examiner: Without objection, then Items 
N and O are received in evidence. 


(The Documents referred to, previously identified as 
Items N and O by Reference, were received in evidence.) 


Presiding Examiner: At this time also, I have been 
furnished a supplemental list of appearances in this hear- 
ing by the Seecretary’s office, which I will hand to the re- 
porter for her listing. 

Mr. Ross: Mr. Examiner, if this is the appropriate time 
I would like to bring up a preliminary matter for a moment 
here. 


1878 
Mr. Schiff testified yesterday afternoon, and his testi- 
mony appears at page 326 of the record. After he left 
here someone questioned him as to whether or not he had 
properly understood Miss Suchow’s question to him, which 
he answered at the foot of that page, and he discussed it 
with me. 
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He understood the question to be whether or not any 
sales are made by any of the partners of Bright & Schiff, 
or any other combination of partners other than as Bright 
& Schiff, and he answered there were no such sales made. 

He misunderstood the question, as is obvious from the 
record here. He asked me to look at it and see what the 
question was. And the answer is that they make sales as 
Bright & Schiff. 

Tt will be noted that on Exhibit No. 11, which is a list 
of the producers and the rate schedule numbers, the Bright 
& Schiff rate schedules that are on file in connection with 
this case are Nos. 4 and 5, which are in evidence here as 
Items Q and S. He wanted me to straighten out the record. 

I have told Miss Suchow that he made a mistake and 
misinterpreted her question. If there is any further in- 
formation we could supply in view of the mistake made, we 
would be happy to do so. 

Presiding Examiner: Well, now, just so we understand 


each other, what particular answer do you have reference 
to? 


1879 
Mr. Ross: Well, on line 23, page 326, the question is: 


«either through Bright & Schiff or through other 
source of partnerships made up of the same in- 
dividuals.”’ 


Presiding Examiner: And supplementing that question, 
then, the answer should be what? 

Mr. Ross: He answered no, but the answer should have 
been as the partnership Bright & Schiff they do make other 
sales, but not otherwise. 

Presiding Examiner: Miss Suchow, under this explana- 
tion do you wish the witness to be recalled? 

Miss Suchow: No, sir, that will not be necessary. 

Presiding Examiner: Very well. 
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Mr. Werner: Through mutual agreement of counsel, 
Mr. Examiner, they have permitted Tennessee to go next. 
I will call Mr. William W. Witmer, who will give testimony 
relating to Docket Nos. G-18765 and G-19084. 


Whereupon, 


William W. Witmer 


was called as a witness and, having been first duly sw orn, 
was examined and testified as follows: 

Mr. Werner: Mr. Examiner, may I have marked as 
Item by Reference V the application of Tennessee Gas 
Transmission Company for a certificate of public con- 
venience and necessity at Docket No. G-18765? 


1880 


Presiding Examiner: 18765? 
Mr. Werner: Yes, sir. 
Presiding Examiner: ll right. 


(The Document referred to was identified as Item V by 
Reference.) 


Mr. Werner: And may I have marked for identification 
as Item W Rate Schedule F-47, which is the rate schedule 
submitted in connection with this application? That is 
Rate Schedule F-47 contained in Tennessee Gas Trans- 
mission Company’s FPC Gas Tariff, Original Volume 
No. 3. 


Presiding Examiner: It will be so marked. 


(The Document referred to was identified as Item W 
by Reference.) 


Mr. Werner: May I have marked for identification as 
Item X the application of Tennessee Gas Transmission 
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Company for a temporary and permanent certificate of 
public convenience and necessity at Docket No. G-19084? 
Presiding Examiner: It will be so marked. 


(The Document referred to was identified as Item X 
by Reference.) 


Mr. Werner: May I have marked for identification as 
Item Y the accompanying Rate Schedule F-54 contained 
in Tennessee Gas Transmission Company FPC Gas Tariff 
Original Volume No. 3. 

Presiding Examiner: It will be so marked. 


1881 


(The Document referred to was identified as Item Y by 
Reference.) 


Mr. Werner: May I have marked for identification as 
Exhibit 14 a three-page document entitled, ‘‘Tabulation of 
Certain Gas Purchase Contracts filed with the Federal 
Power Commission in 1959 Covering Gas Located in 
South Texas.’’ 

Presiding Examiner: It will be so marked for identifica- 
tion. 


(The Document referred to was marked for identifica- 
tion as Exhibit No. 14.) 


Mr. Werner: May I have marked for identification as 
Exhibit 15 a two-page document and a cover page, the 
title on the cover page being, ‘‘Tabulation of Intrastate 
and Non-Jurisdictional Gas Purchase and Sales Agreement 
Located in South Texas.”’ 

Presiding Examiner: It will be so marked as Exhibit 15 
for identification. 


(The Document referred to was marked for identifica- 
tion as Exhibit No. 15.) 
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Direct-Examination 
By Mr. Werner: 


Q. Will you state your name and address? A. My name 
is William W. Witmer, and I reside in Houston, Texas. 

Q. What is your employment, Mr. Witmer? A. I have 
been employed by Tennessee Gas Transmission Company 
since December 1951. I am a senior vice president of 
Tennessee Gas Transmission Company. 

Q. Please outline your education and experience? A. I 
was graduated from the Agricultural and Mechanical 
College of Texas in 1948 with a Bachelor of Science Degree 
in mechanical engineering, and from the Baylor University 
of Law on January 1951 with an LL.D. Degree. 

During 1951 I was employed by the Texaco Company as 
an attorney in the legal department and since December 
1951 I have been employed by Tennessee Gas Trans- 
mission Company. I have testified many times before the 
Federal Power Commission on matters regarding gas 
supply operating. 

Q. As a senior vice president of Tennessee Gas do you 
have the responsibility for and supervision of the negotia- 
tions of gas sales contracts whereby Tennessee makes all 
system sales of natural gas from its own production? 
A. Yes. 

Q. Are you familiar with Tennessee ’s applications for 


1883 

certificates of public convenience and necessity at Dockets 
Nos. G-18765 and G-19084? A. Yes, those are the applica- 
tions of Tennessee involved in this proceeding. The ap- 
plication at Docket No. G-18765 covers the proposed sale of 
gas from the North Monte Christo Field to South Texas 
Natural Gas Gathering Company under the terms of the 
contract dated May 8, 1959. 
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The application at Docket No. G-19084 covers the pro- 
posed sale of gas of the Chiltipin Field to Coastal States 
Gas Producing Company and the terms of the contract dated 
May 29, 1959. 

Mr. Sullivan: What is the other docket, the second 
docket you mentioned? 

The Witness: G-19084. 

Mr. Sullivan: Thank you. 


By Mr. Werner: 


Q. Now are you also familiar with Tennessee Gas Trans- 
mission Company’s Rate Schedules F-47 and F-54? A. 
Yes, Iam. Rate Schedule F-47 is a true and correct copy 
of the contract between Tennessee and the South Texas 
Natural Gas Gathering Company dated May 8, 1959. 

However, the first three sheets and the last sheet of the 
F Schedule are not a part of the contract, but have been 
attached in compliance with the rules and regulations of 
the Federal Power Commission. 


1884 


Rate Schedule F-54 is a true and correct copy of the con- 
tract between Tennessee Gas Transmission Company and 
Coastal Sates Gas Producing Company dated May 29, 
1959, again with the exception that the first three sheets 
and the last sheet of the rate schedule have been added in 
compliance with the rules and regulations of the Federal 
Power Commission. 

Q. Mr. Witmer, will you please give us a short summary 
of the provisions of the contract filed as Tennessee’s Rate 
Schedule F-47? A. This contract provides for the sale to 
offer South Texas Natural Gas Gathering Company of 
Tennessee’s interests in the natural gas produced from 
certain leases in the North Monte Christo Field at Hidalgo 
County, Texas. 
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The gas is to be delivered at a point in the field at a 
pressure not in access of 1,050 pounds per square inch 
gauge and the contract provides for a minimum daily de- 
livery of 1,000 MCF for each eight million MCF of dedi- 
cated reserves. 

The contract provides for an initial price of 17 cents per 
MCF at 14.65 pounds per square inch absolute. 

Q. Will you give us a short summary of the contract 
filed as Tennessee’s Rate Schedule F-54? <A. This contract 
provides for the sale to Coastal States Gas Producing 
Company of Tennessee’s interests in natural gas produced 
from certain leases in the Chiltipin Field, Duval County, 
Texas. 


1885 
The gas is to be delivered at a point in the field at a 
pressure not in excess of 1,000 pounds per square inch 
gauge and the contract provides for a minimum daily de- 


livery of 1,000 MCF for each eight million MCF of dedi- 
cated reserves. 

The contract provides for aninitial price of 12.122 cents 
per MCF at 14.65 pounds per square inch absolute, plus a 
tax reimbursement of .11637 cents per MOF. 

Q. Were the two contracts we have just discussed, 
namely, Tennessee’s Rate Schedules F-47 and F-54 nego- 
tiated by you or under your supervision and direction? 
A. Yes, they were. 

Q. Is Tennessee Gas Transmission Company ready, will- 
ing, and able to make the sales of natural gas to South 
Texas Natural Gas Gathering Company and Coastal 
States Gas Producing Company as proposed in its applica- 
tions, Docket Nos. G-18765 and G-19084 and in accordance 
with the terms of the contracts as filed as Tennessee Rate 
Schedules F-47 and F-54? A. Yes, sir, we are. 

Q. At the time you were negotiating the contract identi- 
fied as F-47, did you know of any prices then being paid 
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comparable to the price you finally negotiated in this con- 
tract? A. Yes. During the early part of 1959 Tennessee 
was in the process of making a price redetermination for 
many of its gas purchase contracts in this same area, and 
Tennessee had made a study of the prices being paid in 
the area. 
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We knew that Coastal Transmission Corporation had 
contracted to pay a price of 16 cents in Starr County and 
that this price had been certificated in 1956 by the Federal 
Power Commission at Docket No. G-10977. 

Also, we knew that United Gas Pipe Line had contracted 
to pay 1S cents plus tax reimbursement at the Northwest 
Corpus Channel Field, Nueces County, and that a temporary 
certificate had been issued for the sale. 

We knew that Middle States Petroleum Corporation had 
been granted a permanent certificate to make a sale in the 
Normanna Field in Bee County at 17 cents per MCF. 

We were also aware that Texas Illinois had entered into 
a contract with Shell Oil Company for gas in Hidalgo and 
Starr Counties providing for an initial price of 18 cents 
per MCF. This sale has now been primarily certificated by 
the Commission at Docket No. G-16766. 

All of the above prices of 14.65 pounds per square inch 
absolute. 

Q. Is the North Monte Christo Field in Railroad Dis- 
trict No. 42 A. Yes, it is, 

Q. What was the final result of Tennessee’s most recent 
price redetermination in Railroad District No. 4? A. For 
gas purchase contracts that called for a redetermination 
price to be determined no later than August 1, 1959, 
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Tennessee arrived at a price of 17.24347 cents per MCF 
for dehydrated gas at 14.65 pounds per square inch 
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absolute. This was the average of the three highest prices 
actually being paid under comparable contracts in Railroad 
Commission District No. 4. 

The three prices from which this average was taken was 
a price of 18.23040 cents paid by United Gas Pipe Line, a 
price of 17 cents paid by Coastal Transmission Corporation 
and a 16.5 cents price paid by Coastal Transmission Cor- 
poration. 

Q. What is the highest price Tennessee has contracted 
to pay in Railroad District 4 for new supplies of gas? 
A. What is the highest price Tennessee has contracted 
to pay in Railroad District 4 for new supplies of gas? 

Q. Qes. A. Tennessee has entered into contracted pro- 
viding for an initial price of 17.24347 cents per MCF at 
14.65 pounds per square inch absolute. 

Q. Will you please refer to Exhibit No. 14 and explain 
that exhibit? A. Exhibit No. 14 is a two-page document 
prepared under my direction. This exhibit is entitled 
‘‘Tabulation of Certain Gas Purchase Contracts Filed with 
the Federal Power Commission in 1959 Covering Gas 
Located in South Texas’’, and shows the number of gas 
purchases and sales agreements for which a certificate has 
been requested during the year 1959 by the seller 


1888 
of gas. 

The exhibit is self explanatory, but I will designate the 
various columns. 

The first column shows the docket number of the ap- 
plication by the seller for a certificate of public convenience 
and necessity to make the sale. The second column gives 
the name of the seller of the gas and the purchaser to whom 
the sale is proposed to be made. 

The third column gives the date of the contracts. The 
fourth column gives the name of the fields from which the 
gas is to be produced. The fifth column shows the county 
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in which that field is located. The sixth column shows the 
term of the contract. The seventh column shows the points 
of delivery. 

The eight column shows the initial base price provided 
for in the contract. 

Q. Now will you please refer to the Exhibit marked for 
identification as Exhibit 15 and explain that exhibit? A. 
Exhibit 15 is a document prepared under my supervision 
and direction and consists of a title sheet and two pages. 
This exhibit is entitled ‘‘Tabulation of Intrastate and 
Non-jurisdictional Gas Purchase and Sales Agreements 
located in South Texas’’. Again, the exhibit is self ex- 
planatory, but I will designate the various columns. 

Column No. 1 is identification of number of each contract 
in this exhibit. Column No. 2 gives the name of the seller of 
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gas and purchaser to whom the sale has been made. 
Column No. 3 gives the date of the contracts. Column No. 
4 gives the name of the field from which the gas is produced. 

Column No. 5 shows the county in which that field is 
located. Column No. 6 gives the term of the contract or the 
expiration date of the contract. Column No. 7 shows the 
point of delivery called for in the contract. Column No. 
8 gives the present price per MCF for the gas and stated 
escalations in the contract. Column No. 9 shows the tax 
reimbursement provided for in the contract. Column No. 
10 tells whether the gas is dehydrated by seller or buyer. 
Column No. 11 gives the minimum BTU content of the gas 
to be sold. Column No. 12 shows the Railroad Commission 
District in which the field is located. 

Q. Mr. Witmer, I understand your Exhibit No. 14 pre- 
sents only contracts which were filed with the Commission 
in 1959 and your Exhibit No. 15 presents only Intrastate 
contracts. 
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Are you familiar with other comparable gas purchase 
contracts for gas located in or near Texas Railroad Dis- 
trict 4 which provides for comparable initial prices? A. 
Yes. As early as 1956 the Commission had granted a 
permanent certificate for sales in Railroad Commission 
District No. 4 at 16 cents and 17 cents per MCF at Dockets 
Nos. G-11048 and G-10080. 

Q. What was the last docket number, please? 
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A. G-10080. 

These were purchases made by Coastal Transmission 
Corporation. More recently the Commission on December 
1, 1959, at Docket G-16766 granted a permanent certificate 
for a sale by Shell Oil Company to Texas-Illinois in 
Hidalgo and Starr Counties, Texas, at the initial price of 
18 cents per MCF. 

On the same date, at Docket G-17087, a sale by Union 
Producing Company with an initial price of 16 cents was 
permanetly certificated for gas in the North Monte Christo 
Field. As mentioned before, a sale of 17 cents by Middle 
States Petroleum Corporation in Bee County had been 
granted a permanent certificate. 

On April 13, 1959, at Docket No. G-14836 and a sale at 
18 cents plus tax reimbursement by Arkansas Fuel Oil 
Company in Nueces County had been granted a temporary 
certificate at Docket G-16563. 

Q. Will you please refer to Item Y, Mr. Witmer, which 
would be the contract designated as Rate Schedule F-54 
covering the sale of gas to Coastal States Gas Producing 
Company from the Chiltipin Field. What price was finally 
agree upon as reflected in that contract? A. 12.122 cents 
per MCF at 14.65 pounds per square inch absolute, plus 
tax reimbursement of .116757 cents per MCF. The price 
is well below the price plateau for the area, but it was the 
highest price we could obtain. 
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Q. Have deliveries commenced under Tennessee’s Rate 
Schedule F-47 and F-54? A. Deliveries under Rate Sched- 
ule F-54, the Chiltipin contract, commenced after receipt 
of a temporary certificate. No deliveries have been made 
at North Monte Christo under Rate Schedule F-47. 

Q. Were the contracts filed as Tennessee’s Rate Sched- 
ules F-47 and F-54 the result of arm-length bargaining? 
A. Yes, they were. 

Q. Is there any corporate relationship between Ten- 
nessee Gas Transmission Company and South Texas 
Natural Gas Gathering Company or Coastal States Gas 
Producing Company? <A. There is none. 

Q. Have any of the sales listed on your Exhibit No. 14 
been permanently certificated by the Federal Power Com- 
mission? A. Yes. The sale at Docket No. G-18862— 

Q. Excuse me, would you go just a little bit slower so the 
parties can follow you? 

Mr. Keating: What page is that on? 

The Witness: I will tell you in just a second. The sale 
at Docket No. G-18862, listed in the middle of page two 
of the Exhibit 14 by the V. F. Neuhaus to Coastal Trans- 
mission Company for gas located in Starr County, has 
been granted a permenant certificate at the price of 16 
cents per MCF. That is the eighth one from the top of 
page two. 

1892 
By Mr. Werner: 


Q. Do you know the status of the other dockets shown 
in your Exhibit No. 142 A. In Docket G-19018, which is 
the third sale shown on page two of the exhibit, a tempo- 
rary certificate first was issued with a price condtion, but 
that price condition was withdrawn and a temporary cer- 
tificate without a price condition was issued on February 
10, 1960. 
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Similarly, at Docket G-19571, the fifth sale on the first 
page of the exhibit— 

Presiding Examiner: The fifth sale, did you say? 

The Witness: Yes, sir, the fifth sale on the first page, 
Docket G-19571. That is a sale by Shell Oil Company to 
Trunkline Gas Company. A Temporary certificate with 
a price condition was issued, but the price condition was 
later withdrawn and an unconditioned temporary cer- 
tifieate was issued. 

In Docket G-18805, listed near the middle of page two, 
in fact, it is just below the V. F. Neuhaus sale that I spoke 
of a moment ago, a temporary certificate has been issued 
with a condition of price at 17.5 cents. That is a sale by 
Shell Oil Company to Coastal Transmission Corporation. 

In some of the dockets show on the exhibit the applicant 
did not request a temporary, and no action has yet been 
taken by the Commission. These dockets are G-19964, 
G-19498, G-19464, G-19116, G-19115, G-19125, G-19123, G- 
19117, G-19118, G-19124, 
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G-18639, G-18638,— 

Mr. Sullivan: Where are those listed? 

Mr. Werner: That is on page two towards the bottom 
of the page. 

Mr. Sullivan: Thank you. 

The Witness: —G-18434. That docket G-18479, the third 
sale shown on the third page, the Applicant requested a 
temporary certificate, but no action has been taken by the 
Commission. That is a sale by—well, it says Human Brown, 
but I do not think that is right. It might be Herman 
Brown, et al., to Coastal Transmission Corporation. 

All of the dockets other than those are specifically 
mentioned have been granted temporary certificates with- 
out price conditions. 
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Mr. Werner: That concludes the direct testimony of 
this witness, Mr. Examiner. 

I now offer Items V, W, X, Y, and Exhibits 14 and 15. 

Presiding Examiner: Is there any objection? 

Mr. Mann: I object to the admission at this time of 
Exhibits 14 and 15, Mr. Examiner—at least prior to cross- 
examination. 

Mr. Sullivan: I join in that, Mr. Examiner. 

Presiding Examiner: Very well. We will withhold the 
offer at this time. 

Does that conclude your direct? 

Mr. Werner: That concludes our presentation, Mr. Ex- 
aminer. 

It may assist counsel in cross-examining if I were to 
give whichever counsel is going to cross-examine first the 
prepared testimony which I was using to question the wit- 
ness, and they may, if they desire to, avail themselves of it. 
I would be glad to let you have it. 

Mr. Keating: That is all right, thank you. 

Mr. Mann: May I speak to that for just a moment, Mr. 
Examiner? 

I think that is a very gracious offer, Mr. Werner, and I 
do appreciate your making it. 

May I say, though, that I believe there is a great deal 
to be said for Mr. Duff’s point of last evening concerning 
the cross-examination of these witnesses immediately after 
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they have presented testimony. I know Mr. Witmer is an 
important and very busy man, and I have already indicated 
that I am perfectly willing to make a try at cross-examining 
him, and I certainly will do so, but—I am speaking in 
this respect for myself, and I do not know what views 
others may have—I would put counsel on notice at this mo- 
ment that if they are going to present witnesses who give 
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testimony of this nature, or of the nature of that given last 
evening by the Witness Martin, certainly I do not feel that 
I can be compelled to cross-examine them immediately fol- 
lowing their direct. 

I have tried to be cooperative, and I think other counsel 
for the intervenors, and I am sure the staff, have also, but 
it does expect a great deal of us. 

With particular reference to the testimony of the Witness 
Witmer, these Exhibits 14 and 15 contain a tremendous 
amount of field price data. Now the United Gas and others 
have retained expert witnesses and consultants who are per- 
fectly capable of making a detailed analysis of these ex- 
hibits and advising counsel as to whether they are appro- 
priate or whether they are not, and to what extent, but 
certainly sitting here in the hearing room with noth- 
ing before me, and no figures at my disposal, I am not, 
frankly, prepared or able to make that kind of an analysis. 

Accordingly, I am not prepared to conduct a meaningful 
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cross-examination of this witness on these exhibits. I do 
not see how any reasonable human being could expect me 
to be. 

Mr. Duff: May I add this, Mr. Examiner: 

It seems to me that some matters of controversy are going 
to be introduced into the record by various witnesses who 
are about to testify shortly. It seems to me that the whole 
procedure ultimately would be assisted if those witnesses 
who were going to present testimony which is going to 
involve substantial cross-examination could come on now, 
and we could get this testimony into the record, find out 
what it is all about, and then take what steps appear at 
that time to be appropriate in connection with the cross- 
examination. 

It seems to me it is a rather decided imposition on cross- 
examination for counsel to be expected to proceed immedi- 
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ately with witnesses whose testimony we have not seen be- 
fore, who are introducing evidence of substantial impor- 
tance to the outcoming of this proceeding. 

Mr. Werner: Mr. Examiner, I would like to state that 
I see nothing so unique or so complicated or so difficult 
about the testimony presented by this witness which would 
preclude counsel from going forward with cross examina- 
tion immediately. 

Now the exhibit which was introduced as Exhibit 14 con- 
tains information which came out of the Commission files. 
Every party in this room has equal access to the files and 
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could have seen precisely the information we saw and ob- 
tained. Exhibit 15 involves contracts which the parties 
would not have had access to because those are contracts 
not on file with the Commission. 

I think it is an imposition in a situation of this sort, 
where you have witnesses coming from the Southwestern 
part of the country and giving short and simple testimony 
of this sort, to expect these witnesses to come back at some 
later date for cross-examination. I see nothing complicated 
or difficult about this testimony which precludes cross- 
examination immediately. 

Mr. Sullivan: Mr. Examiner, may I speak to that just 
a moment? 

I would like first of all to join in the statements made 
by Mr. Mann and Mr. Duff, but add this further thought. 

I do not know whether the Examiner did, but I certainly 
did not get all the statements which were read off quite 
rapidly by Mr. Witmer about Union producing sales certi- 
ficated at 16-some cents, and various other sales which are 
not in his exhibit, and so for‘h. And if Mr. Werner feels 
it is an imposition of us to ask for time, might I suggest 
that that could have been avoided if Mr. Werner had cir- 
culated these exhibits and circulated the prepared testi- 
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mony ahead of time so that we could have had a chance to 
study and would have been prepared to go ahead. 
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As it stands now, we hear it for the first time from 
Mr. Witmer’s lips, and then we get an offer from counsel 
that we can read the prepared testimony. 

Presiding Examiner: Well, we are in this position now: 

I believe without any problem you can certainly cross- 
examine the witness that has testified here, and you can go 
into a great deal of detail. How long it will take I do not 
know. He has opend up the subject, and you can find his 
basis for why he picked these and a multitude of other 
thing. 

I have not heard a request for any continuance. 

Mr. Duff: Any what, Mr. Examiner? 

Presiding Examiner: Continuance for the purpose of pre- 
paring cross-examination. 

However, I will say this, that in your cross-examination 
you will be entitled to see all the underlying data that went 
into this exhibit by this witness. And it may be that it 
would shorten this proceeding and we would not have to go 
into this detail. 

However, I will leave that for counsel. 

He has been offered for cross-examination, and I now ask 
that cross-examination go forward. 

Mr. Keating: Do you want us to proceed, Your Honor? 

Presiding Examiner: Yes. 
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Mr. Duff: Mr. Examiner, I will make a request that the 
cross examination of this witness be deferred until Friday 
of this week, and that in the interim the witness provide 
us with the underlying data to Exhibits 14 and 15. 

Mr. Werner: Just what data would you want? 

Mr. Duff: I would like whatever data he used to pre- 
pare his exhibit, Mr. Werner? 
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Mr. Werner: We cannot take the Commission files and 
give them to you. That is where we got it. 

Mr. Duff: Thank you. 

Presiding Examiner: Just a minute. 

The witness will have to have that information if you 
want to ask some questions about it. That is the procedure. 
We are not going to shut you off on your cross examination. 
Any material that he used, he will have to be able to testi- 
fy about it. 

If Friday is objectionable to counsel, I think at this 
particular point in time we ought to go forward with the 
cross examination. 

Mr. Duff: All right, but let me say this, Mr. Examiner, 
with reference to some of the other witnesses. I presume 
that Mr. Poland and other counsel have prepared the tes- 
timony of these witnesses, and I see no reason whatsoever, 
and I now request, that the testimony of these witnesses 
be now made available so that we can see it and ascertain 
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what position we want to take in connection with cross- 
examination. 

Presiding Examiner: I think it would expedite this 
hearing if that was given, if any prepared testimony was 
given to the intervenors. I think it is only a fair request, 

Mr. Keating: I will join in that, Your Honor, because 
of the fact I think we have to go over quite a bit of this 
testimony with the witness when we hear it for the first 
time, and it does take a lot of time. Particularly on cost 
evidence it is awfully difficult to keep it all in your mind. 

Presiding Examiner: I appreciate that. So any of the 
other witnesses coming on who have any prepared testi- 
mony, if that can be distributed it would be of convenience 
and shorten this hearing. 


Hearing Exhibit No. 14 


TABULATION OF CERTAIN GAS PURCHASE CONTRACTS 
FILED WITH THE FEDERAL POWER COMMISSION IN 1959 
COVERING GAS LOCATED IN SOUTH TEXAS 


Dao; 

Deie Acmincd J 
rien pate of Term of 
Firchase: Contract. Field County 


Sparta O11 Company 9/10/59 League City West Galveston 
Coastal Trangmission Corp. 


Tidewater O11 Co. 8/ 1/59 Pheasant Matagorda 
Coastal Transmission Corp. 


George Parker 9/22/59 S. W. Helen Gohlke Victoria 
Coastal Transmission Corp. 


Cities Service Oil Co. 9/ 4/59 Chocolate Bayou Brazoria 
Trunkline Gas Co. 


Shell O11 Co. 8/ 6/s9o/ W. Alta Loma Galveston 
Trunkline Gas Co. 


Phillips Petroleum Co. 1/15/59 E. Corpus Christi Bay Nueces 
Coastal Transmission 


Delhi Taylor O11 Corp. 5/15/59 Yzaguirre Starr 
Coastal Transmission Corp. 


HwiaAAN "Avs Ae nally 


OF 


ania 


Gregory J. Gallagher 2/ 2/59 Palacios 


H. L. Hunt (Op.), et al 5/15/59 Alvin City 
Texas Dlinois Natural Gas Pipeline 


Haseie Hunt Trust (Op.), et al 5/15/59 Alta Loma 
Texas Illinois Natural Gas Pipeline 


Placid O11 Co. (Op.), et al 5/15/59 Alta Loma Ares, 
Texas Illindis Natural Gas Pipeline Co. 


Roy R. Gardner (Qp.), et al 1/10/59 Bruce-Flo 
Tennessee Gas Transmission Co. 


George W. Grabam, Inc. 5/15/59 Fulton Beach 
Texas Illinois Natural Gas Pipeline . 


Hunt Oil Co. 5/15/59 Fulton Beach 
Texas Illinois Natural Gas Pipeline Co. 


William Herbert Hunt Trust Estate 5/15/59 Fulton Beach 
Texas Illinois Natural Gas Pipeline Co. 


Placid O11 Co. (Op.) et al 5/15/59 Fulton Beach, E. 
Texas Illinois Natural Gas Pipeline Co. Fulton Beach 


Lamar Hunt Trust Estate 5/15/59 Zoller 
Texas Dlinois Natural Gas Pipeline Co. 


BEST COPY AVAILABLE 
from the original bound volume 


Seller 
chaser 


Exeter Oil Co. Ltd. et al. 
Coastal Transmission Corp. 


Clark Fuel Producing Co. (Op.) 
Coastal Transmission Corp. 


Texaco, Inc. 
United Gas Pipe Line Co. 


Richard King, Jr. 
Coastal Transmission Corp. 


George H. Coates (Op.), et al 
South Texas Natural Gas Gathering Co. 


Texaco Seaboard, Inc. 
Coastal Transmission Corp. 


Neuhaus, V. F. 
Coastal Transmission Corp. 


Neuhaus, V. F. 
Coastal Transmission Corp. 


Shell O11 Co. 
Coastal Transmission Corp. 


Layton Brown Drlg. Co., Inc 
Coastal Transmission Corp. 


W. R. Ransone, Trustee 
Coastal Transmission Corp. 


Hunt, H. L. 
Coastal Transmission Corp. 


Martin, Glen A., et al 
South Texas Natural Gas Gathering Co. 


Skelly Oil Co. 
South Texas Natural Gas Gathering Co. 


Investors Syndicate of the Southwest, Inc. 


Coastal Transmission Corp. 


Date of 


Contract 


5/18/59 
1/ 1/59 
6/15/59 
6/ 1/59 
6/16/59 
6/15/59 
6/15/59 
4/15/59 
4/ 1/59 
12/ 1/58 
5/ ¥/s9°/ 
2/ 1/59 
2/ 1/59 


12/ 5/58 


Field 


S. Driscoll 


Cortez 


N. W. Corpus Channel 


San Eiwardo 
Rico 

E. Mustang! Island 
Cortez 

N. Rincon 
East Bay 

N. Appling 
Unknown 

S. Alvin 
Glen Martin 
Glen Martin 


N. Monte Christo 


County 


Nueces 


Starr 


Starr & Jim 


Hidalgo 


Nueces 


Starr 


Starr 


Galveston 


Jackson, Calhoun 


Hidalgo 


Brazoria 


Webb 


Webb 


Hidalgo 


Term of 


Contract 


2 Yrs. 
20 Yrs. 
20 Yrs. 
Until 

11/1/79 
20 Yrs. 
2 Yrs. 
2 Yrs. 
© Yrs. 


2 Yrs. 


@ Yrs. 


Del. 


F 


3066 


Initial 
Base Price®/ 


(¢/Mcf) 
16.5 
16.0 
18.0 


16.0 


16.0 


BEST COPY AVAILABLE 
from the original bound volume 
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pt. 9/ Initial b/ 
Seller Date of Term of of Base Price 


Purchaser Contract Field County Contract Del. ( ¢/ Mer) 


Winston Jenkins, et al 4/ 8/59 Yzaguirre Starr 20 Yrs. F 16.0 
Coastal Transmission Corp. 


John A. Newman (Op.) et al 12/10/58 Lockridge Brazoria 20 Yrs. 17.5 
Coastal Transmission Corp. 


Human Brown, et al 3/12/59 N. Monte Christo Hidalgo 20 Yrs. 16.0 
Coastal Transmission Corp. 


Great Expectation Oil Corp. (Op.) 9/10/57 Hansard, Appling Calhoun 20 Yrs. 17.0 
Coastal Transmission Corp. 


Pure Oil Co. 1/16/59 Sharyland Hidalgo 20 Yrs. 16.0 
Coastal Transmission Corp. 


McCurdy & McCurdy 3/30/59 Luby Nueces 20 Yrs. 
Coastal Transmission Corp. 


Shell Oil Co. 3/20/59 East Mustang Island Nueces 2 Yrs. 
Coastal Transmission Corp. 


J. Ray McDermott & Co., Inc., Agent et al 12/15/58 Sharyland Hidalgo 20 Yrs. 
Coastal Transmission Corp. 


Delhi-Taylor Oil Corp. & Mayfair Minerals, 12/ 1/58 Shepherd Hidalgo Until 
Inc. 7/1/79 
South Texas Natural Gas Gathering Co. 


Louis Baker, et al 1/22/59 Palacios Matagorda 20 Yrs. 
Coastal Transmission Corp. 


Sunray Mid-Continental Oil Co. 1/ 7/58 Northwest Corpus Channel Nueces, San 20 Yrs. 
United Gas Pipe Line Co. Patricio 


"FP" means delivery in the field, "P" means delivery at the outlet of a plant. 

Price shown is a price from base price schedule corresponding to date of contract and does not necessarily reflect price at time of initial delivery. 
It therefore does not include tax reimbursement or other adjustments. All prices are at 14.65 psia. 

Ratification of contract dated 5/14/58 between Phillips Petroleum Co. & the buyer. 


BEST COPY AVAILABLE 
from the original bound volume 


Hearing Exhibit No. 15 Exhibit No. (3069) 


Docket No. G > etal 


TABULATION OF INTRASTATE AND NON JURISDICTIONAL 
GAS PURCHASE AND SALES AGREEMENTS 
LOCATED IN SOUTH TEXAS 


(3) (4) (5) (6) (7) (8) (9) (10) (11) (12) 
Price Per 


Railroad 
Item Seller Date of Term of Point of psia and Tax Dehydra- Minimum Commission 
No, Purchaser Contract Field County Contract Delive Escalation Reimbursement tion BIU District 


Argo O11 Corporation 11-15-58 Ross Duval 20 yrs. Central 15.25 7 3/4 after date Seller 950 
Houston Pipe Line Company Point in 0.25 each of Contract 
Field year 


tlantic Refining Company 11-15-58 Mikeska Central 15.25 # 7/8 efter date Buyer » 1,000 
Central Power & Light Co. Point in 0.25 each of Contract 
Field year 


Coastal States Gas Producing Co. T-1-60 Not 6-30-70 Inlet of 25.00 no Current Seller 1,000 
United States of America Department Known U.S. Naval escalations existing 
of the Navy Air Station taxes 
Corpus Christi, 
Texas 


Bumble O11 & Refining Company 10-15-59 Wellhead 16.00 ¢ 3/4 after date 
Coastal States Gas Producing Co. 1.00 each of Contract 
four year 
period 


Mobil O11 Company Brazoria 1-1-81 Central 21.50 # 100% after Seller 950 
Texas Electric Service Company Point in 2.00 each 1-1-59 
Field four year 
period 


Neuhas, V. F. Various Hidalgo, 5-1-79 Inlet of 18.40 first 3/h after date 
Central Power & Light Co. Starr, Ia Palma @ 10 dil. of Contract 
and San Benito, 17.40 next 
Cameron Texas, J.L. 3-3/4 dil. 
Bates Plant 16.40 in 
@ Mission, excess of 
Texas 13-3/% bil. 
# 0.20 each 
year after 
5-1-61 


Pan American Petroleum Corporation 12-13-57 Hidalgo 1-1-80 17.00 # 3/4 after date Seller 1,000 
Celanese Corporation 1.00 each of Contract 
three years 


BEST COPY AVAILABLE 
from the original bound volume 


(3) (4) (5) (6) (7) (8) (9) (10) (11) (12) 

Price Per 

MCF (¢) 

@ 14.65 Railroad 
Date of Term of Point of psia and Tax Dehydra- Minimum Commission 
Contract Field Count: Contract Deliver Escalation Reimbursement tion EIU District 


‘Sun O11 Company 1-15-58 Various Various 20 years Central 19.50 none Seller 1,000 2, 3, &4 
Florida Power & Light Co. Point in 23.00 second 
each Field 5 years # 3.00 

each 5 years 
thereafter. 
Buyer has 
option at one 
time only to 
go from Fixed 
Price to equi- 
valent fuel 
price 


Standard O11 Co. of Texas Sejita Duval 20 yrs. Central 19.25 3/4 after date Seller 1,000 
Consolidated Edison Co. of N.Y.,Inc. 10 yrs. Point in no escala- of Contract 
firm right Field tion 
to cancel 
on two year 
~ notice 
prior to 
1-1-69 or 
any anni- 
versary 
thereafter 


‘Valley Industrial Gas Co. Penitias, Hidalgo 20 yrs. Inlet of 18.00 first 1/2 after date Seller 1,000 
Central Power & Light Co. North Bates Power 3.65 bil. of Contract 

Lostor- Station near 17.00 next 

itos, Mission, Tex. 2.35 bil. 

Shepherd 16.00 in 
excess of 
5 bil. 
# 0.20 each 
year 


BEST COPY AVAILABLE 
from the original bound volume 


Received Jan. 20, 1960 


Contract Number 3644-A-1 
Javelina Field Area 
Hidalgo County, Texas 


GAS PURCHASE CONTRACT 


By Tus Contract, made and entered into as of the 15th 
day of May, 1959, by and between Sour Texas Naruray 
Gas GaTHERING Company, a Texas corporation, herein- 
after referred to as ‘‘GATHERER,’’? and CONTINENTAL Ori 


Company, a Delaware corporation, hereinafter referred to 
collectively as ‘‘PRopUCER’’; 


WITNESSETH: 


In consideration of the mutual covenants and conditions 
herein contained, the parties hereto mutually covenant and 
agree as follows: 


ARTICLE I 
DEFINITIONS 


For the purposes of this contract, unless the context 
of the instrument requires otherwise, the following defini- 
tions shall be applicable: 


1. ‘‘Gas’’ shall mean natural gas produced from gas 
wells, and gas produced in association with oil. 


2. ‘‘Gas Reserves”’’ shall mean all deposits of gas which 
are located between the surface of the ground and a depth 
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of 11,900 feet underlying the lands covered by those oil and 
gas leases described in Exhibit ‘‘A’’ hereof. 


5548 
3. ‘‘Day’’ shall mean the 24-hour period commencing at 
7:00 A.M. on one calendar day and ending at 7:00 A.M. on 
the following calendar day . 


4. ‘‘Month’’ shall mean the period beginning at 7:00 A.M. 
on the first day of the calendar month and ending at 7:00 
A.M. on the first day of the next succeeding calendar 
month. 

5. ‘Accounting Year’’ shall mean a period of twelve (12) 
months beginning on January Ist of each year, provided 
that if initial deliveries hereunder have not commenced by 
January 1st of any year, then the period from the com- 
mencement of initial deliveries hereunder to the succeeding 
January 1st shall be treated as a year hereunder except 
that any obligation based on a full year period shall be 
reduced in the proportion that such shorter period bears 
to a twelve (12) month period. 

6. ‘‘MCF”’ shall mean 1,000 cubic feet. 

7. “BTU” shall mean British Thermal Unit. 

8. ‘*Psia’’ shall mean pounds per square inch, absolute. 

9. ‘‘Psig’’ shall mean pounds per square inch, gauge. 


10. ‘‘Producer’s Determined Gas Reserves’’ shall mean 
the estimated total quantity of gas economically recoverable 
from Producer’s Leases covered by this Contract on the 
date of any estimation or determination of Producer’s 
Gas Reserves, plus the total quantity of gas theretofore 
delivered by Producer to Gatherer under this Contract. 
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11. ‘‘Producer’s Delivery Capacity’’ shall mean the maxi- 
mum quantity of gas which in the course of prudent opera- 


220 


(5550) 


tion (as determined in the sole discretion of Producer, 
exercised in good faith) and the restraint of law or lawful 
regulation may be produced from Producer’s well or wells 
per day, averaged monthly. 


12. ‘*Daily Contract Quantity’’ shall mean the quantity 
of gas per day averaged over each Accounting Year, which 
Gatherer is required to purchase from Producer under the 
provisions of this Contract. 


Articte II 
PreLimInary ACTs OF Parties 


1. Producer represents that it owns an interest in the 
gas and Gas Reserves in the Leases and the lands covered 
by the Leases described in Exhibit ‘‘A.’’? GaTHERER repre- 
sents that it intends to construct a gathering system to re- 
ceive gas from the Gas Reserves of Producer, and the gas 
reserves of other producers in the area in which Producer’s 


Leases are situated, and to transport the gas procured 
from such sources to a transmission pipeline, herein re- 
ferred to as ‘‘Pipeline.’’ 


2. Producer agrees to sell and deliver all gas pro- 
duced from Producer’s Leases to Gatherer; and Gatherer 
agrees to receive and purchase such gas, all in accordance 
with the provisions of this Contract. 
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3. Gatherer hereby agrees to commence, and prosecute 
with due diligence, the construction of the gas gathering 
system from Producer’s Gas Reserves, and those of others 
in the area wherein Producer’s Leases are situated to the 
Pipeline, together with facilities for metering and measur- 
ing gas, so as to enable Gatherer to receive Producer’s gas 
and to deliver same to Pipeline, all in accordance with the 
terms of this Contract. Gatherer further agrees to do and 
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perform all acts and things necessary to be performed by 
Gatherer hereunder to enable Gatherer to perform under 
this Contract, including the filing and prosecution with due 
diligence of all applications for permits and/or certificates 
of public convenience and necessity, if any, as may be 
required of Gatherer to fully perform under the terms of 
this Contract. 


4. Producer agrees to file with the Federal Power Com- 
mission and prosecute with due diligence an application for 
a Certificate of Public Convenience and Necessity author- 
izing Producer to initiate and continue the sale of gas 
hereunder. 
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5. Should the necessary certificates of public conven- 
ience and necessity be not issued or if said certificates for 
cause be not acceptable to the applicants, all on or before 
December 1, 1959, either party shall have the right, by 
thirty (30) days written notice, to terminate this Contract 
prior to the issuance and acceptance of all said certificates, 
except that Gatherer may continue this Contract in full 
force and effect after December 1, 1959, by commencing 
payments for the daily contract quantity as provided here- 
inafter in Article VI, paragraph 1, and it is further under- 
stood and agreed that the provisions of Article XIII of this 
Contract shall not apply as to this condition. 


Articte IIT 


DepicatTion 


1. Subject to the terms and conditions of this Contract, 
Producer hereby commits and dedicates to the perform- 
ance of this Contract all of Producer’s interest in the 
Gas Reserves, and to insure the faithful performance of the 
provisions of this Contract, covenants to sell and deliver 
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to Gatherer at Point of Delivery all such gas without other 
disposition, except as herein otherwise provided. 
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2. Producer shall not be required to produce any well or 
wells in a manner which, in its sole judgment, would not con- 
stitute good operating practice. Producer shall not be ob- 
ligated to drill additional wells, deepen or rework any exist- 
ing wells, renew or extend, in whole or in part, any lease 
committed hereunder, and Producer in its sole judgment 
may abandon any well or surrender any lease, in whole or 
in part, when no longer deemed by Producer to be capable 
of producing gas in paying quantities under normal methods 
of operations. 

3. In no event shall the volumes of gas that Producer 
shall be obligated to deliver to Gatherer under the terms 
of this Contract ever exceed the volumes of gas which can 


be legally produced in the course of reasonably prudent 
operations, less the volumes of gas excepted and reserved 
under Article IV. 


Artictz IV 
RESERVATIONS OF PRODUCER 


1. Producer hereby expressly reserves the following 
rights with respect to Producer’s Gas Reserves and the 
Leases subject to this Contract, together with sufficient 
gas to satisfy such rights: 


a. The right to use gas produced from said leases 
for the following purposes: 
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(1) For the development and operation of such 
leases, including gas lift, pressure maintenance and 
cycling operations; and 
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(2) For delivery to the Lessors in Producer’s 
Leases of the gas which such Lessors are entitled 
to use under the terms of such Leases; and 

(3) For the operation of the facilities which Pro- 
ducer may install in order to deliver gas hereunder 
in accordance with the terms hereof. 


b. The right to process the gas for the recovery of 
liquefiable hydrocarbons (including the right to use the 
gas for fuel in the operation of any gasoline plant or 
other facilities in which gas is processed) to any extent 
that will not render the gas incapable of meeting the 
quality specifications contained in Article VII, hereof. 


c. The right to pool or unitize its Leases (or any 
portion thereof) with other lands or Leases, so long 
as such action does not reduce the reserves dedicated 
to the performance of this Contract. In the event of 
any such pooling or unitization, this Contract will 
cover Producer’s interest in the gas produced from such 
pool or unit attributable to Producer’s Leases subject 
to this Contract. 
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ARTICLE V 
DETERMINATION OF RESERVES 


1. For the purpose of establishing the Daily Contract 
Quantity as provided in paragraph 2, of Article VI, hereof, 
on or before December 1, 1961, Gatherer and Producer shall 
conduct a joint study and evaluation of Producer’s Gas Re- 
serves. This initial study shall determine the recoverable 
Gas Reserves of each of Producer’s Leases as of the date 
of such evaluation. Further joint studies of Producer’s 
Gas Reserves may be made from time to time, as requested 
by Gatherer or Producer, but not more than two years from 
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the previous study. Such study and evaluation of the 
Producer’s Gas Reserves shall determine: 


a. Whether or not such reserves contain recoverable 
gas, by prudent methods, equal to the contract quantity 
of gas then undelivered hereunder; 


b. Whether or not, considering development, oper- 
ating conditions, applicable orders, rules and regu- 
lations of regulatory authorities and other relevant 
factors, there will be available daily over the remain- 
ing term of this Contract for delivery to Gatherer 
hereunder the volumes of gas then undelivered here- 
under; and 


ce. Whether the recoverable gas or the deliverability 
thereof be less than the then Daily Contract 
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Quantity required to be delivered over the balance of 
the term of this contract. 


2. If any reserve study reveals: 


a. That Producer’s Gas Reserves dedicated here- 
under then consists of a volume of gas recoverable 
by prudent methods which is less than the volume of 
undelivered Contract Quantities, or 


b. That there will not be available to Gatherer, 
for delivery into its line during the remaining term 
of this contract, the then Daily Contract Quantity; 


then and in either of said events, Gatherer may, by written 
notice to Producer, reduce the Daily Contract Quantity 
thereafter deliverable hereunder to that which may be de- 
liverable from the Gas Reserves during the remainder of 
the term of this contract, as the study may determine; and 
thereafter, such Daily Contract Quantity shall be applied in 
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lieu of the Daily Contract Quantity then applicable with 
appropriate adjustments in respect to the other related 
provisions of this contract. 


3. In the event Producer and Gatherer are unable to 
agree upon the results of any study provided by this Article 
V, the facts so sought to be ascertained shall be submitted 
to a firm of independent petroleum geologists and engi- 
neers, agreed 
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upon by and acceptable to both parties for determination, 
the results thereof shall be binding upon both parties hereto. 
If the parties are unable to agree upon a firm of independ- 
ent petroleum geologists and engineers to make such study, 
the parties will cause an independent firm of petroleum geo- 
logists and engineers to be selected in the manner herein- 


after provided for in Article XVI. 


4. Producer shall from time to time at Gatherer’s re- 
quest make available to Gatherer such factual, geological, 
engineering and production data possessed by or available 
to Producer that may be needed for study of the Gas Re- 
serves and deliverability thereof and which will enable 
Gatherer to make and maintain current their own deliver- 
ability studies. Producer, however, shall not be required 
to furnish any confidential information. 


5. Producer has furnished Gatherer with an estimate 
of Producer’s Gas Reserves as of the date of this Contract 
which Gatherer has accepted for the purpose, and solely 
for the purpose, of determining the guantity of gas which 
Producer agrees to deliver and sell and Gatherer agrees to 
receive and purchase until the completion of the first study 
specified in this Article V. 
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ARTICLE VI 
VoLUMES 


1. Commencing with the initial delivery of gas hereunder 
or December 1, 1959, whichever date occurs first, Gatherer 
agrees to receive and purchase and Producer agrees to de- 
liver and sell, subject to the limitations and conditions here- 
in elsewhere provided, during each Accounting Year an 
Average daily quanty (Daily Contract Quantity) equal to 
1,000 MCF of gas for each 8,000,000 MCF of recoverable 
gas presently determined to be contained in Producer’s 
Gas Reserves, and Gatherer shall have the option of pur- 
chasing additional gas as provided in Section VI, para- 
graph 8, hereof. For the purpose of this contract and con- 
tinuing until the completion of the first reserve study, as 
specified in Article V, hereof, the parties have determined 
by joint study and evaluation, and hereby agree and stip- 
ulate that the recoverable gas contained in Producer’s Gas 
Reserves is 4 million MCF. 


2. Upon the initial determination of Producer’s Gas 
Reserves, as provided in Article V hereof, the Daily Con- 
tract Quantity shall be changed to a quantity equal to 1,000 
MCF of gas for each 8,000,000 MCF of recoverable gas 
so determined to be contained in Producer’s Gas Reserves, 
which quantity shall, subject to the other provisions hereof, 
constitute the Daily Contract Quantity. 
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3. Notwithstanding the foregoing provisions contained 
in paragraphs 1 and 2 of this Article VI and the provisions 
contained in Article V of this contract to the contrary, 
but subject to paragraph 4 of this Article VI, Gatherer 
agrees that its actual purchases on a continuing basis shall 
always be sufficient to keep Producer’s lease or leases in 
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force and effect and to protect Producer’s leases from 
drainage. 


4, It is understood and agreed by the parties hereto 
that the daily contract quantity, as determined in accord- 
ance with paragraphs 1, 2 or 3 of this Article VI, which- 
ever paragraph is applicable, shall never be in excess of 
% of producer’s Delivery Capacity, as hereinbefore de- 
fined. 


5. Under the provisions of the foregoing paragraphs 
1, 2, 3, 4, and this paragraph 5, the Daily Contract Quantity 
may change from time to time during such Accounting Year. 
In such event, Gatherer shall be obligated to take, in such 
Accounting Year, the sums of the volume of gas computed 
by applying each such Daily Contract Quantity during the 
period when applicable. Settlement for any fractional part 
of an Accounting Year will be made on a pro rata basis. 
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6. If, at the end of any Accounting Year, the Gatherer, 
subject to credit for deficiencies excused by Force Majeure 
or failure of Producer to deliver gas in the quantity and 
when requested, shall have failed to take during such year 
the quantity required of it hereunder, Gatherer shall pay 
for the deficiency as if taken. 


7. If Gatherer shall have paid for any gas not actually 
received by it during any Accounting Year, it shall be en- 
titled to receive such quantity not received but for which 
payment has been made, as it may from time to time des- 
ignate prior to the end of two years from the close of such 
Accounting Year in installments, provided such gas is 
available in excess of the then current Daily Contract Quan- 
tity in effect during the installment periods designated by 
Gatherer therefor during such succeeding years; and 
Gatherer shall make no additional payment therefor for 
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the differential in price, if any, between that upon which 
payments were made and that applicable at the time of tak- 
ing. 

8. In addition to the quantity provided in this Article VI, 
Gatherer shall have the right to 
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receive and purchase, and Producer shall, as requested, 
deliver and sell to Gatherer any additional Quantities of gas, 
up to Producer’s Delivery Capacity on any day as re- 
quested by Gatherer. 


ARTICLE VII 
QUALITY 


1. The gas as delivered by Producer to Gatherer shall 
be delivered through separation and/or dehydration equip- 
ment installed and maintained by Producer upstream from 
the Point of Delivery, and shall be reasonably free of 
grease, dust, and other foreign substances, and shall 
contain not more than seven (7) pounds of water per 
1,000 MCF. 


2. The gas as delivered by Producer to Gatherer shall 
be as produced in its natural state, except that Producer 
may remove therefrom gasoline and other liquefiable hydro- 
carbons to any extent that it may desire without reducing 
the gross heating value below 1,000 BTU per cubic foot. 
In addition, said gas shall be of such quality that it shall 
meet the following specifications: 
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a. Be commercially free of dust, gum, gum-forming 
constituents, gasoline and other solid and/or liquid 
matter which may become separated from the gas dur- 
ing transportation thereof; 
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b. Contain not more than one grain of hydrogen 
sulphide per 100 cubic feet, as determined by the 
cadium sulphate quantitative test, as presently pre- 
scribed by the regulations of the Railroad Commission 
of Texas; 


ec. Contain not more than 20 grains of total sulphur 
per 100 cubic feet; 


d. Contain not more than 3% by volume of carbon 
dioxide ; 
e. Contain not more than 1% by volume of oxygen; 


f. Contain a gross heating value of at least 1,000 
BTU per cubic foot saturated with water vapor at 
a temperature of 60 degrees Fahrenheit and at an 
absolute pressure equivalent to 30 inches of mercury at 
32 degress Fahrenheit; and 


g. Have a temperature of not more than 130 degrees 
Fahrenheit, nor less than 40 degrees Fahrenheit, when 
delivered to Gatherer. 
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3. Producer shall have the right to be represented and 
to participate in all tests of gas delivered hereunder and 
to inspect any equipment used in determining the nature 
or quality of the gas. 


4. Should the gas tendered by Producer fail at any 
time to conform to any of the specifications of this Article 
other than the gross heating value requirement f, of the 
foregoing paragraph 2, of Article VII, Gatherer shall notify 
Producer of any such failure. If within thirty days follow- 
ing receipt of such notice, Producer does not notify 
Gatherer that Producer will treat the gas so as to make it 
meet the above specifications, Gatherer may accept the de- 
livery of gas and at its option treat the gas so that it will 
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conform to the above specifications, and Producer will 
reimburse Gatherer for any fair and reasonable expense 
so incurred, but not to exceed one cent (1¢) per MCF. 
Upon Producer’s failure to notify Gatherer that it will 
treat said gas as aforesaid, Gatherer may refuse to accept 
gas not meeting the above specifications, in which event 
Producer shall have the right, upon 30 days’ written notice 
to Gatherer, to have released from this Contract, and from 
the dedication and commitment under this Contract, all 
(but only) that gas that Gatherer then refuses to take, 
and Producer will be free to sell such gas elsewhere. 
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5. Should the gross heating value of the gas tendered 
fall below 1,000 BTU per cubic foot due to circumstances 
over which Producer has no control, Gatherer shall accept 
such gas, but in that event the price provided in Article X, 


hereof, shall be reduced to a new price obtained by multiply- 
ing the price provided in Article X hereof, by a fraction, 
the numerator of which is the actual BTU content of the 
gas, and the denominator of which is one thousand (1,000). 


Articte VIII 
Point or DELIVERY AND PRESSURE 


1. The Point of Delivery of all gas from such Leases cov- 
ered hereby shall be at the outlet side of separator and/or 
dehydration unit installed by Producer at or near Pro- 
ducer’s well in accordance with the provisions of the con- 
tract, and title to said gas shall pass from Producer to 
Gatherer at said Point of Delivery. 


2. Producer, at its own expense, shall construct, equip, 
maintain and operate all field lines and necessary facil- 
ities to deliver Producer’s gas to Gatherer at the Point 
or Points of Delivery, including, but not limited to, in- 
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stallation and maintenance of separation and/or dehydra- 
tion equipment. 
5564 

3. Gatherer, at its own expense, shall construct, main- 
tain and operate all necessary lines and facilities to ac- 
cept Producer’s gas from Producer at the Point of De- 
livery. 

4. Producer will deliver gas at a pressure at the Point 
of Delivery sufficient to enter Gatherer’s line, but not 
in excess of 1,000 psig. 


5. In the event the pressure of the gas at Point of De- 
livery herein specified declines below that required to en- 
ter Gatherer’s system, either Producer or Gatherer, in 
that order, may at its option compress such gas to the 
required delivery pressure. If neither exercise said op- 
tion, then in that event, such gas as may be incapable of en- 
tering Gatherer’s system shall be released from this Con- 


tract on an individual well basis. 


6. Producer shall be in control and possession of the 
gas sold and purchased hereunder and responsible for any 
damage or injury caused thereby until the same shall have 
been delivered to Gatherer at the point of delivery. 


7. Gatherer shall be in control and possession of the 
gas sold and purchased hereunder and responsible for any 
damage or injury caused thereby after the same shall have 
been delivered to Gatherer at the point of delivery. 
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ArTIcLE IX 
MEASUREMENT 


1. The unit of volume for measurement of gas delivered 
hereunder shall be one cubic foot of gas at a base tempera- 
ture of 60 degrees Fahrenheit and at an absolute pressure 
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of 14.65 pounds per square inch, and otherwise as pro- 
vided by the Standard Gas Measurement Law of the State 
of Texas (Article 6066b of Vernon’s Texas Civil Statutes). 
Except as provided 
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by that law, all fundamental constants, observations, rec- 
ords and procedures involved in the determining and/or 
verifying the quantity and other characteristics of gas de- 
livered hereunder shall, unless otherwise specified herein, 
be in accordance with the standards prescribed in Report 
No. 3 of the American Gas Association, as now and from 
time to time amended or supplemented. All measurements 
of gas shall be determined by calculation into terms of such 
unit. All quantities given herein, unless otherwise ex- 
pressly stated, are in terms of such unit. 


2. Gatherer shall install, maintain and operate, at its 
own expense, a measuring station located on its gathering 


system adjacent to each Point of Delivery. Said measuring 
station shall be so equipped with orifice meters, recording 
gauges, or other types of meter or meters of standard make 
and design, commonly acceptable in the industry, as to 
accomplish the accurate measurement of gas delivered here- 
under. The changing of charts and calibrating and ad- 
justing of meters shall be done by Gatherer. 


3. Producer may, at is option, install check meters for 
checking Gatherer’s metering equipment, and same shall 
be so installed as not to interfere with the operation of 
Gatherer’s facilities. 
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4, The temperature of the gas flowing through the meter 
or meters may, at Gatherer’s election be determined by 
the continuous use of a recording thermometer installed 
by Gatherer so that it will properly record the temperature 
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of the gas flowing through the meter or meters, or by 
means of a mercurial thermometer. If a recording ther- 
mometer is used, the temperatures recorded each day shall 
be used in computing measurements for that day. 


5. The specific gravity of the gas flowing through the 
meter or meters may, at Gatherer’s option, be determined 
by the use of a recording gravitometer installed by Gath- 
erer so that it will properly record the specific gravity 
of the gas flowing through the meter or meters. The arith- 
metical average of the hourly specific gravity recording 
each day shall be used in computing measurements for that 
day. If Gatherer does not elect to install a recording 
gravitometer, the specific gravity of the gas flowing through 
the meter or meters shall be determined by means of 
a mechanical balance at monthly intervals, or more often, 
at Gatherer’s election. Specific gravities so determined 
will be used in calculating gas deliveries for the day on 
which the test is made, and for all following days until the 
next specifie gravity test is made. 
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6. The heat content of the gas may, at Gatherer’s option, 
be determined by a recording calorimeter installed by 
Gatherer. The arithmetical average of the hourly heat 
content recorded each day shall be considered as the heat 
content of the gas delivered during such day. If Gatherer 
does not elect to install a recording calorimeter, the heat 
content of the gas may be determined by Producer by taking 
of samples at Gotherer’s meter; the samples will be run on 
a calorimeter at another location. The result shall be 
applied to gas deliveries for the day when the sample is 
taken and for all following days, until that on which a new 
sample is taken. However, Producer may install a record- 
ing calorimeter at its own expense if Gatherer does not do 
so, and in that event, the heat content of gas will be deter- 
mined therefrom. 
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7. Producer shall have access at all reasonable times 
to metering equipment, including all other instruments 
used by Gatherer in determining the measurement and 
quality of the gas delivered hereunder, but the reading, 
calibrating and adjusting thereof, and the changing of 
charts shall be done only by employees, agents or repre- 
sentatives of Gatherer. Gatherer shall submit to Producer 
all charts from such metering equipment, upon request by 
Producer, subject to return by Producer within 15 days 
after the receipt 
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thereof, after which the charts shall be kept on file for a 
period of two years for the mutual use of all parties. 

At least once cach month, and on a date as near the 
first of the month as practicable, Gatherer shall calibrate 
the meters and instruments or cause the same to be cali- 
brated. Gatherer shall give Producer sufficient notice in 
advance of such tests so that Producer may, at its election, 
be present in person or by its representative to observe 
adjustments, if any, which are made. Gatherer will notify 
Producer prior to calibrating the meters and instruments 
so that the Producer can have its representative present. 
For the purpose of measurement and meter calibration the 
atmospherie pressure shall be assumed, unless otherwise 
determined by the Standard Gas Measurement Law, to be 
14.7 pounds per square inch, irrespective of variations in 
natural atmospheric pressure from time to time. 


8. If upon any test the metering equipment in the ag- 
gregate is found to be inaccurate by two per cent (2%) or 
more, registration thereof and any payment based upon 
such registrations shall be corrected at the rate of such 
inaccuracy for any period of inaccuracy which is definitely 
known or agreed upon, or if not known or agreed upon, 
then 
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for a period extending back one-half of the time elapsed 
since the last day of the calibration, not exceeding, how- 
ever, fifteen days. Following any test, any metering equip- 
ment found to be inaccurate to any degree shall be adjusted 
immediately to measure accurately. If for any reason, any 
meter is out of service or out of repair so that the quantity 
of gas delivered through such meter cannot be ascertained 
or computed from the readings thereof, the quantity of 
gas so delivered during such period same is out of service 
or out of repair shall be estimated and agreed upon by the 
parties hereto upon the basis of the best available data, 
using the first of the following methods which is feasible. 


a. By using the registration of any check measuring 
equipment of Producer, if installed and registering; 
b. By correcting the error, if the percentage of 


error is ascertainable by calibration, test or math- 
ematical calculation; 


ce. By estimating the quantity of deliveries by de- 
liveries during preceding periods under similar con- 
ditions when the meter was registering accurately. 
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9. The measurement hereunder shall be corrected for 
deviation from Boyle’s Law at the pressures and tempera- 
tures under which gas is delivered hereunder. 


ARTICLE X 
Price anp Brine 


1. Gatherer shall pay for each 1,000 cubic feet (one 
MCF) of gas delivered hereunder during each respective 
period hereinafter stated as follows: 
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a. From date of first delivery or from Dec. 1, 1959, 
whichever date first occurs, to Dec. 1, 1964, 16¢ per 
MCF. 


b. From Dee. 1, 1964, to Dee. 1, 1969, 17¢ per MCF. 
ce. From Dee. 1, 1969, to Dee. 1, 1974, 18¢ per MCF. 
d. From Dee. 1, 1974, to Dec. 1, 1979, 19¢ per MCF. 


2, All gas delivered hereunder shall be paid for by Buyer 
under Seller’s above rate schedule or any effective super- 
seding rate schedules on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject to 
the applicable provisions of such rate schedules and to the 
general terms and conditions attached thereto and filed 
with the Federal Power Commission which are by reference 
made a part hereof. 


3. After delivery of gas has commenced, or payments 
are due under the terms of this contract, Gatherer shall, 
on or before the 25th day of each month, render to Producer 
a statement showing the quantity of gas delivered during 
the preceding calendar month and any adjustments made 
by Gatherer. 
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and shall therewith pay Producer the amount due for all 
such gas. Gatherer, at its election, may deduct from its 
payment to Producer sums, if any, due by Producer to 
Gatherer under the terms of this contract. 


3. Each party hereto shall have the right at all reason- 
able time to examine the books and records of the other 
party to the extent necessary to verify the accuracy of any 
statement, charge, computation or demand made under or 
pursuant to this contract. Any statement shall be final 
as to both parties unless questioned within two years after 
payment thereof has been made. 
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ARTICLE XI 
Taxes 


1. Producer shall pay all excise, severance, sales, occupa- 
tion and other taxes of like nature levied in respect to the 
gas and the handling thereof prior to the delivery to 
Gatherer, at the rate or rates existing as of the date of 
this contract. 


2. Gatherer will reimburse Producer for three-fourths 
*4ths) of any increase in the total cost per MCF to 
Producer, occurring after the date of this contract, occa- 
sioned by any change in the rate of the existing severance 
tax or by the 
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imposition of or substitution of any new excise taxes, in- 
cluding sales, occupation, Severance, gathering or other 
taxes of like nature, in respect to the gas delivered under 
this contract. 
Articte XIT 


Recunatory Bopres 


This contract is subject to all present and future valid 
laws and lawful orders of all regulatory bodies now or 
hereafter having jurisdiction of the parties, or either of 
them; and should either of the parties, by force of any such 
law or regulation imposed, at any time during the term of 
this contract, be ordered or required to do any act incon- 
sistent with the provisions of this contract, the contract 
shall continue nevertheless, and shall then be deemed 
modified to conform with the requirements of such law or 
regulation. 

Articte XIIT 


Force Masevure 


Neither party hereto shall be liable for any failure of 
performance due to causes beyond its reasonable control 
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and the occurrence of which it could not have prevented by 
the exercise of due diligence. Refusal of either party to 
accede to demands of laborers or labor unions which it 
considers 
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unreasonable in its sole discretion shall not deny it the 
benefits of this provision. The provisions of this para- 
graph shall not apply to or relieve the Gatherer of its 
obligation to make payments of amounts due hereunder. 


ARTICLE XIV 
Warranty oF TITLE To Gas 


1. Producer hereby warrants title to the gas sold here- 
under and the right of Producer to sell the same and the 
Producer warrants that all such gas is owned by Producer 
free from all liens and adverse claims, including liens to 
secure payment of production taxes, severance taxes 
and other taxes. Producer shall at all times have 
the obligation to make settlements for all royalties 
due, and payments to the mineral and royalty own- 
ers under Producer’s leases as modified by unitization 
agreement or other documents as may appear of record 
or otherwise be binding upon Producer, and in accordance 
with the terms of the respective leases and to make settle- 
ments with all other persons having any interest in the 
gas sold hereunder, and Producer agrees to indemnify 
Gatherer and save it harmless from all suits, actions, debts, 
accounts, damages, costs, losses, and expenses arising from 
or out of adverse claims of any and all persons, firms, or 
corporations to said gas or to royalties, overriding 
royalties. 
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taxes, license fees, or charges thereon, which are ap- 
plicable before the title to the gas passes to Gatherer. 
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Gatherer may retain, as security for the performance of 
Producer’s obligations with respect to such claim under 
this section, the entire purchase price of the gas until 
Gatherer has been satisfied reasonably as to the amount of 
such claim, and thereafter up to the amount of such claim, 
both without interest, until such claim has been finally 
determined or until Producer shall have furnished bond to 
Gatherer in an amount and with sureties reasonably satis- 
factory to Gatherer, conditioned for the protection of 
Gatherer with respect to such claim. 


2. If at any time hereafter, it shall appear that the 
ownership or title to all or part of said lands or leases, or 
the gas produced therefrom, is vested in a party or parties 
other than Producer and Producer shall lose or relinquish 
title thereto as a result of such defect or failure of title, 
Producer shall be released from all further obligations 
hereunder with respect to such lands, leases and the gas 
produced therefrom as may be affected by such defect or 
failure of title. 


ARTICLE XV 
EasEMENTS 


To the extent that it may lawfully do so without impair- 
ing its own similar rights, Producer hereby assigns 
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and/or grants to Gatherer an Easement across Producer’s 
Leases (and any adjoining lands in which Producer may 
have an interest), for the purpose of installing, using, in- 
specting, repairing, operating, replacing and/or removing 
Gatherer’s pipe, meters, lines and other equipment used 
or useful in the performance of this contract. It is in- 
tended that any property of Gatherer placed in or upon 
any of such land shall remain the personal property of 
Gatherer, subject to removal by it upon the expiration or 
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termination of this contract for any reason, and Gatherer 
shall have a reasonable time after the expiration of this 
contract to remove same. Gatherer shall indemnify and 
hold Producer harmless from all claims and damages for 
all injuries to persons, including death, or property arising 
out of Gatherer’s use of the easement hereunder granted. 


Articte XVI 
ARBITRATION 


Any dispute arising between Producer and Gatherer out 
of this contract shall be determined by a board of three (3) 
arbitrators to be selected for each such controversy so 
arising as follows: Hither Producer or Gatherer may, at 
any time such board of arbitration is desired, notify the 
other 
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in writing of the name of an arbitrator, and such other 
party shall, within ten (10) days thereafter, select an 
arbitrator and notify in writing the party desiring arbitra- 
tion of the name of such arbitrator. If such other party 
shall fail to name a second arbitrator within ten (10) days, 
then the party who first served notice, may, on reasonable 
notice to the other party, apply to the person who is then 
Judge of the United States District Court for the Southern 
District of Texas, Corpus Christi Division, for the appoint- 
ment of such second arbitrator for and on behalf of the 
other party; and in such case, the arbitrator appointed by 
the person who is such Judge shall act as if named by the 
other party. The two arbitrators chosen as above provided 
shall, within ten (10) days after the appointment of the 
second arbitrator, choose the third arbitrator, and in the 
event of their failure so to do within said ten (10) days, 
either of the parties hereto may in like manner, on rea- 
sonable notice to the other party, apply to the person who 
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is such Judge for the appointment of a third arbitrator, 
and in such case, the arbitrator appointed by the person 
who is such Judge shall act as the third arbitrator. The 
board so constituted shall fix a reasonable time and place 
for the hearing, at 
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which time each of the parties may submit such evidence 
as it may see fit. Such board shall determine the matters 
submitted to it pursuant to the provisions of this contract. 
The action of a majority of the members of such board 
shall govern, and their decision in writing shall be final and 
binding on the parties hereto. Each party shall pay one- 
half of the expenses of the arbitrators selected. All other 
expenses shall be paid by the party incurring the expense. 


Arricte XVII 
Term 


Subject to the other provisions of this contract, this 
contract shall continue in foree and effect from its date 
for a term expiring at 7:00 A.M., July 1, 1979. 


Articte XVIII 
MISCELLANEOUS 


1. No waiver by either Producer or Gatherer of any 
default of the other under this contract shall operate as a 
waiver of any future default, whether of like or different 
character or nature. 


2. This contract shall bind and inure to the respective 
successors and assigns of each of the parties hereto; but 
no assignment shall relieve any party’s obligation here- 
under without the written consent of the other. 
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3. Producer expressly does not by the terms of this 
Contract sell, transfer or assign unto Gatherer any title 
or interest whatsoever in Producer’s Leases or any pipe, 
meters, lines or other equipment of any nature owned or 
used by Producer in the operation of its system or leases. 


4. The volumes of gas specified in this Contract, and 
particularly in Article VI hereof, are based on the assump- 
tion that all gas in, under and that may be produced from 
the leases and lands described in Exhibit ‘‘A’’ hereof will 
be committed, delivered and sold to Gatherer in accordance 
with the terms and provisions of this Contract. In the 
event all gas in, under and that may be produced from said 
leases and lands is not committed to this Contract and 
such uncommitted gas is sold to a purchaser other than 
Gatherer hereunder, then in such event the volumes of gas 
specified in Article VI hereof shall be reduced to a new 
volume obtained as follows: 


a. The applicable volume specified in Article VI 
hereof shall be multiplied by a fraction, the numerator 
of which shall be the gas reserves subject to this 
Contract and the denominator of which shall be the 
total gas reserves underlying the leases and lands 
described in Exhibit ‘‘A’’ hereof. 
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5. Continental Oil Company designates itself as its repre- 
sentative to receive and give notices and requests, to wit- 
ness tests, to deliver the quantity of gas deliverable, to 
render and receive statements for gas delivered, to re- 
ceive payments therefor on its behalf and to inform 
Gatherer as required with respect to the status of produc- 
tion from each well. Producer may from time to time 
designate a different party as Producer’s representative, 
provided that Producer may not, without written consent 
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of Gatherer, at any time designate more than one party 
to whom, or by whom, such notice, request, statement, or 
payment is to be made. No change as to Producer’s 
representative shall be binding on Gatherer until Gatherer 
has been furnished with a notice in writing, properly ex- 
ecuted by each Producer in interest under this contract, 
giving the name and address of such designated repre- 
sentative. 

6. Any notice, request, demand, statement, or payment 
provided for in this Contract, except as otherwise herein 
provided, may be given in writing, delivered in person or 
by United States Mail, to the parties hereto at the ad- 
dresses shown on Exhibit ‘‘B,’’ or at such other addresses 
as may be hereafter furnished to the other party in writing. 


7. It is agreed that this Contract may be ratified and 
adopted by any owner of an interest in any lease or 
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leases subject hereto or any lands or leases with which any 
lease or leases subject hereto may be pooled or unitized, by 
execution and delivery to Gatherer of a separate instru- 
ment in writing, ratifying and adopting this Contract inso- 
far as said owner’s interest in any such land, lease or 
leases is concerned whereupon such owner shall become a 
party Producer under this Contract with like force and 
effect and to the same extent as though such owner had 
executed this Contract at the time of its execution and 
delivery, and all the terms and provisions of this Contract 
shall thereupon become binding upon Gatherer and any 
such owner, 


8. Each Producer executing or ratifying this Contract 
makes and enters into this Contract severally and not 
jointly with other Producers and is selling its gas to 
Gatherer severally, and not jointly with other Producers, 
and they are not acting as partners, jomt venturers, or 
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otherwise jointly in this transaction, and nothing herein 
contained or provided shall operate to or be construed as 
creating any such relationship. It is especially provided 
that there shall never be any joint liability against the 
parties designated herein as Producer and that no single 
party Producer shall be liable for the acts or omissions of 
any other single party Producer. 
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Ix Witness Wuereor, The parties have executed this 
Contract in multiple counterparts, each of which when 
executed by Gatherer and any Producer shall constitute 
and be an original effective contract between Gatherer and 
such Producer as of the date first above written. 


GATHERER: 


Soutnuern Texas Naturay Gas 
GATHERING CoMPANY 


By /s/ Jack Ware 
Vice President 


ATTEST: 
/s/ M. T. Arnotp 
Assistant Secretary 


Corporate SEAL AFFIXED 


Propvucer: 
ConTINENTAL Or ComMPaNy 


By /s/ O. L. FisHer 
President 
ATTESTS: 


/s/ Ricwarp JAcKson 
Assistant Secretary 


CorporaTE SEAL AFFIXED 
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EXHIBIT ‘‘A”’ 


Oil, Gas and Mineral Lease covering lands in Hidalgo 
County, Texas, affected by and included within the pro- 
visions of the attached Contract Number 3644-A, by and 
between South Texas Natural Gas Gathering Company, 
as ‘‘Gatherer,’’ and Continental Oil Company and Sun- 
ray Mid-Continent Oil Company, as ‘‘Producer’’. 


640 acres of land, being a portion of the lands and 
leaseholds conveyed by that certain Oil, Gas and 
Mineral Lease dated August 1, 1946, between Lloyd 
M. Bentsen et al, as Lessor, and T. C. Huddle, as 
Lessee, recorded in Vol. 67, Pages 405-409 of the Oil 
& Gas Lease records of Hidalgo County, Texas, and 
in Volume 145, pages 285-289 in the Deed Records of 
Starr County, Teaxs, said 640 acre tract being out of 
the Segundo Flores Grant, Abstract 83, Hidalgo 
County, Teaxs, and being more particularly described 
as follows: 


Commence at the Southeast corner of Segundo 
Flores Grant, Abstract 83, Thence North 8 dg. 
36 min., East 18,752.76 feet to a point in the East 
line of the above mentioned grant; Thence North 81 
deg. 04 min., West 11,822.82 feet to a point for 
corner; Thence North 8 deg. 24 min., East 443.96 feet 
to a point for corner; Thence East 848.60 feet to Con- 
tinental well, L. M. Bentsen No. 2, being the center 
point of the herein described 640 acre tract in the 
form of a square; Thence South 81 deg. 26 min., 
East 2640 feet to a beginning point of the herein 
described 640 acre tract; Thence South 8 deg. 34 
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min., West 2640 feet to a point for corner; Thence 
North 81 deg. 26 min., West 5,280 feet to a point 
for corner; Thence North 8 deg. 34 min., East 5,280 
feet to a point for corner; Thence South 81 deg. 26 
min., East 5,280 feet to a point for corner; Thence 
South 8 deg. 34 min., West 2,640 feet to the point of 
beginning and containing 640 acres more or less. 
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EXHIBIT ‘‘B’’ 
ADDRESSES OF THE PARTIES 
PropucER— 


Continental Oil Company 

Post Office Box 2197 

Houston, Texas 

Attention: Regional Manager of Production 
Sunray Mid-Continent Oil Company 

Post Office Box 2039 

Tulsa, Oklahoma 


GaTHERER— 


South Texas Natural Gas Gathering Company 
Post Office Box 458 
Corpus Christi, Texas 
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EXHIBIT “‘C”’ 


Received Jan. 20, 1960 


SOUTH TEXAS NATURAL GAS GATHERING COMPANY 
PHONE Tu 2-8231 
PETROLEUM TOWER 
CORPUS CHRISTI, TEXAS 


September 14, 1959 


FPC GAS RATE 
SCHEDULE NO. 173 
SUPPLEMENT No. 2 


ConTINENTAL Orn CoMPANY 
P. O. Box 2197 
Houston 1, Texas 


In re: Gas Purchase Contract No. 3644-A-1, 
Javelina Field, Hidalgo County, 
Texas 


Gentlemen: 


With reference to the request in your letter of September 
11, 1959 concerning determination of reserves, as appears in 
Article V, page 8, of said contract, the following shall 
constitute a firm and binding agreement by South Texas 
Natural Gas Gathering Company with respect to deter- 
mination of reserves in the following particulars: 


1. Anything in said contract to the contrary notwith- 
standing, Gatherer agrees that upon any study and evalua- 
tion of Producer’s gas reserves, as provided in said con- 
tract, if any such reserve study reveals: 


(a) That the daily contract quantity, as determined 
from Producer’s determined gas reserve, is in excess 
of the then existing daily contract quantity; and that 


248 


(5586) 


(b) Producer’s delivery capacity is in excess of that 
required in order to make available to Gatherer the 
then existing daily contract quantity during the re- 
maining term of said contract; 


Then, and in that event, Gatherer will, by written notice 
to Producer, and subject to the limitations imposed under 
subparagraph (a) of paragraph 2 of Article VI of said 
contract, increase the daily contract quantity thereafter 
deliverable to such then determined daily contract quantity. 
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In all other respects said contract shall remain in full 
force and effect as written. 


If the foregoing clearly sets forth the terms of our verbal 
agreement, please so indicate your acceptance and agree- 
ment by signing in the space provided below. 


Yours very truly, 


Sourn Texas Naturat Gas 
GATHERING CoMPANY 
JacK Ware 
Jack Ware, Vice President 
GH:sr 


Agreed to and accepted this 10 day of December, 1959. 
ConxtINeNTAL Or, Company 


By O. L. FisHEer 
Vice President 
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State or Texas It ree 


County or Harris  § 

Berore Me, the undersigned authority, on this day per- 
sonally appeared Frep B. Witsox, who being by me first 
duly sworn, on oath, deposes and says: 


That he is the Assistant Director of Natural Gas Ac- 
tivities of ConTINENTAL Ox. Company; that he has read the 
foregoing ‘‘Rate Schedule’’ and knows the contents thereof ; 
that said ‘‘Rate Schedule’? was subscribed by him on be- 
half of said ConTINENTAL Or Company with full power and 
authority to do so; that the facts stated in said ‘‘Rate 
Schedule”? are true as stated except as to matters and 
things stated or indicated to be stated on information and 
belief, and as to those matters and things, he believes them 
to be true. 

Original Signed: 
Frep B. Wizson 
Fred B. Wilson 
Sworn To anp SusscriBep before me, this 19th day of 
January, 1960. 
Original Signed: 
Juanita Dupy 
Notary Public in and for 
Harris County, Texas 
My Commission expires 
June 1, 1961 


Seale: linch 2 3000 Feeb 


“ ~ , 
Boston: Texas Lona’ Tp 
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— LEGEND—— 


POINTS OF DELIVERY OF GAS SOLD 
POINTS OF RECEIVING GAS PURCHASED 
OTHER POINTS OF CONNECTION WITH 
FACILITIES OF OTHER COMPANIES 
DEHYDRATION PLANT ~ WHOLLY OWNED 


GONTINENTAL OIL COMPANY 
CONTRACT NO. 4441 


ov 7 EXHIBIT “A 
| 


GENERAL KEY MAP 


JAVELINA FIELD 
COUNTY: HIDALGO = STATE: TEXAS 


APPROXIMATE LOCATION KEY 


BEST COPY AVAILABLE 
from the original bound volume 
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Taste I 
CONTINENTAL’S CONTRACT NO. 4441 


Javelina Field, Hidalgo County, Texas 


Statement of Continental’s net sales and billing for the 
first month of service @ 14.65 psia: 


15,000 Mef @ 16¢ $2,400 


The proposed date of initial delivery is on or about March 
1, 1960. 


Continental’s interest in 600 acres, more or less, is 75% 
Continental’s interest in 40 acres, more or less, is 100% 
5626 
Item E 
FPC Gas Rate Schedule No. 199 
{INDEX] 
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Received Apr. 4, 1960 
GAS PURCHASE CONTRACT 


By this Contract, made and entered into as of the 15th 
day of May, 1959, by and between South Texas Natural 
Gas Gathering Company, a Texas corporation, hereinafter 
referred to as ‘‘Gatherer,’’ and Sunray Mid-Continent Oil 
Company, a Delaware corporation, hereinafter referred 
to collectively as “Producer ;’’ 


WITNESSETH: 


In consideration of the mutual covenants and conditions 
herein contained, the parties hereto mutually covenant and 
agree as follows: 
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ARTICLE I 
DEFINITIONS 


For the purposes of this Contract, unless the context of 
the instrument requires otherwise, the following definitions 
shall be applicable: 


1. “Gas”? shall mean natural gas produced from gas 
wells, and gas produced in association with oil. 


2. ‘‘Gas Reserves” shall mean all deposits of gas which 
are located between the surface of the ground and a depth 
of 11,900 feet underlying the lands covered by those oil 
and gas leases described in Exhibit ‘‘A’’ hereof. 
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3. “‘Day’’ shall mean the 24-hour period commencing at 
7 A.M. on one calendar day and ending at 7 A.M. on the 
following calendar day. 


4. ‘‘Month’’ shall mean the period beginning at 7 A.M. 
on the first day of a calendar month and ending at 7 A.M. 
on the first day of the next succeeding calendar month. 


5. “Accounting Year” shall mean a period of twelve 
(12) months beginning on January 1 of each year pro- 
vided that, if initial deliveries hereunder have not com- 
menced by January 1 of any year, then the period from 
the commencement of initial deliveries hereunder to the 
succeeding January 1 shall be treated as a year hereunder, 
except that any obligation based on a full year period shall 
be reduced in the proportion that such shorter period 
bears to a twelve-month period. 


6. “‘MCF’”’ shall mean 1,000 cubic feet. 
7. “BTU”? shall mean British thermal unit. 


8. ‘‘Psia’’ shall mean pounds per square inch, absolute. 
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9. ‘‘Psig” shall mean pounds per square inch, gauge. 


10. ‘‘Producer’s Determined Gas Reserves’’ shall mean 
the estimated total quantity of gas economically recover- 
able from Producer’s Leases covered by this Contract on 
the date of any estimation or determination of Producer’s 
Gas Reserves, plus the total quantity of gas theretofore 
delivered by Producer to Gatherer under this contract. 


5629 


11. ‘‘Producer’s Delivery Capacity” shall mean the maxi- 
mum quantity of gas which in the course of prudent opera- 
tion (as determined in the sole discretion of Producer, 
exercised in good faith) and the restraint of law or lawful 
regulation may be produced from Producer’s well or wells 
per day, averaged monthly. 


12. ‘*‘Daily Contract Quantity’’ shall mean the quantity 
of gas per day averaged over each Accounting Year, which 
Gatherer is required to purchase from Producer under 
the provisions of this Contract. 


ARTICLE II 
Pretiminary AcTs oF Parties 


1. Producer represents that it owns an interest in the 
gas and Gas Reserves in the Leases and the lands covered 
by the Leases described in Exhibit ‘‘A.’’ Gatherer repre- 
sents that it intends to construct a gathering system to 
receive gas from the Gas Reserves of Producer, and the 
gas reserves of other Producers in the area in which Pro- 
ducer’s Leases are situated, and to transport the gas pro- 
cured from such sources to a transmission pipeline, herein 
referred to as ‘‘Pipeline.”’ 


2. Producer agrees to sell and deliver all gas produced 
from Producer’s Leases to Gatherer; and Gatherer agrees 
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to receive and purchase such gas, all in accordance with 
the provisions of this Contract. 


5630 


3. Gatherer hereby agrees to commence, and prosecute 
with due diligence, the construction of the gas gathering 
system from Producer’s Gas Reserves, and those of others 
in the area wherein Producer’s Leases are situated to the 
Pipeline, together with facilities for metering and measur- 
ing gas, so as to enable Gatherer to receive Producer’s 
gas and to deliver same to Pipeline, all in accordance with 
the terms of this contract. Gatherer further agrees to do 
and perform all acts and things necessary to be performed 
by Gatherer hereunder to enable Gatherer to perform 
under this Contract, including the filing and prosecution 
with due diligence of all applications for permits and/or 
certificates of public convenience and necessity, if any, as 
may be required of Gatherer to fully perform under the 
terms of this Contract. 


4, Producer agrees to file with the Federal Power Com- 
mission and prosecute with due diligence an application 
for a Certificate of Public Convenience and Necessity au- 
thorizing Producer to initiate and continue the sale of gas 
hereunder. 
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5. Should the necessary certificates of public conveni- 
ence and necessity be not issued or if said certificates for 
cause be not acceptable to the applicants, all on or before 
December 1, 1959, either party shall have the right, by 
thirty (30) days written notice, to terminate this Contract 
prior to the issuance and acceptance of all said certificates, 
except that Gatherer may continue this Contract in full 
foree and effect after December 1, 1959, by commencing 
payments for the Daily Contract Quantity as provided 
hereinafter in Article VI, paragraph 1, and it is further 
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understood and agreed that the provisions of Article XIII 
of this Contract shall not apply as to this condition. 


ARTICLE TI 
Depication 


1. Subject to the terms and conditions of this Contract, 
Producer hereby commits and dedicates to the perform- 
ance of this Contract all of Producer’s interest in the Gas 
Reserves, and to insure the faithful performance of the 
provisions of this Contract, covenants to sell and deliver 
to Gatherer at Point of Delivery all such gas without other 
disposition, except as herein otherwise provided. 


5632 
2. Producer shall not be required to produce any well 
or wells in a manner which, in its sole judgment, would not 


constitute good operating practice. Producer shall not be 
obligated to drill additional wells, deepen or rework any 


existing wells, renew or extend, in whole or in part, any 
lease committed hereunder, and Producer in its sole judg- 
ment may abandon any well or surrender any lease, in 
whole or in part, when no longer deemed by Producer to 
be capable of producing gas in paying quantities under 
normal methods of operations. 


3. In no event shall the volumes of gas that Producer 
shall be obligated to deliver to Gatherer under the terms 
of this contract ever exceed the volumes of gas which can 
be legally produced in the course of reasonably prudent 
operations, less the volumes of gas excepted and reserved 
under Article IV. 


ARTICLE IV 
RESERVATIONS OF PRODUCER 
1. Producer hereby expressly reserves the following 
rights with respect to Producer’s Gas Reserves and the 
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Leases subject to this Contract, together with sufficient 
gas to satisfy such rights: 


a. The right to use gas produced from said leases 
for the following purposes: 
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(1) For the development and operation of such 
leases, including gas lift, pressure maintenance and 
cycling operations; and 


(2) For delivery to the Lessors in Producer’s 
Leases of the gas which such Lessors are entitled 
to use under the terms of such Leases; and 


(3) For the operation of the facilities which Pro- 
ducer may install in order to deliver gas hereunder 
in accordance with the terms hereof. 


b. The right to process the gas for the recovery of 
liquefiable hydrocarbons (including the right to use 
the gas for fuel in the operation of any gasoline plant 
or other facilities in which gas is processed) to any 
extent that will not render the gas incapable of meet- 
ing the quality specifications contained in Article VII, 
hereof. 


c. The right to pool or unitize its Leases (or any 
portion thereof) with other lands or Leases, so long 
as such action does not reduce the reserves dedicated 
to the performance of this Contract. In the event of 
any such pooling or unitization, this Contract will 
cover Producer’s interest in the gas produced from 
such pool or unit attributable to Producer’s Leases 
subject to this Contract. 
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ARTICLE V 
DETERMINATION OF RESERVES 


1. For the purpose of establishing the Daily Contract 
Quantity as provided in paragraph 2, of Article VI, hereof, 
on or before December 1, 1961, Gatherer and Producer 
shall conduct a joint study and evaluation of Producer’s 
Gas Reserves. This initial study shall determine the re- 
coverable Gas Reserves of each of Producer’s Leases as 
of the date of such evaluation. Further joint studies of 
Producer’s Gas Reserves may be made from time to time, 
as requested by Gatherer or Producer, but not more often 
than two years from the previous study. Such study and 
evaluation of the Producer’s Gas Reserves shall deter- 
mine: 


a. Whether or not such reserves contain recover- 
able gas, by prudent methods, equal to the contract 
quantity of gas then undelivered hereunder; 


b. Whether or not, considering development, oper- 
ating conditions, applicable orders, rules and regula- 
tions of regulatory authorities and other relevant 
factors, there will be available daily over the remain- 
ing term of this Contract for delivery to Gatherer 
hereunder the volumes of gas then undelivered here- 
under; and 


c. Whether the recoverable gas or the deliverability 
thereof be less than the then Daily Contract 
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quantity required to be delivered over the balance of 
the term of this contract. 
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2. If any reserve study reveals: 


a. That Producer’s Gas Reserves dedicated here- 
under then consist of a volume of gas recoverable by 
prudent methods which is less than the volume of un- 
delivered Contract Quantities, or 


b. That there will not be available to Gatherer, for 
delivery into its line during the remaining term of this 


Contract, the then Daily Contract Quantity; 

then and in either of said events, Gatherer may, by written 
notice to Producer, reduce the Daily Contract Quantity 
thereafter deliverable hereunder to that which may be de- 
liverable from the Gas Reserves during the remainder of 
the term of this contract, as the study may determine; and 
thereafter, such Daily Contract Quantity shall be applied 
in lieu of the Daily Contract Quantity then applicable with 
appropriate adjustments in respect to the other related 
provisions of this contract. 


3. In the event Producer and Gatherer are unable to 
agree upon the results of any study provided by this Arti- 
cle V, the facts so sought to be ascertained shall be sub- 
mitted to a firm of independent petroleum geologists and 
engineers, agreed 
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upon by and acceptable to both parties for determination, 
and the results thereof shall be binding upon both parties 
hereto. If the parties are unable to agree upon a firm of 
independent petroleum geologists and engineers to make 
such study, the parties will cause an independent firm of 
petroleum geologists and engineers to be selected in the 
manner hereinafter provided for in Article XVI. 


4. Producer shall from time to time at Gatherer’s re- 
quest make available to Gatherer such factual, geological, 


260 


(5637) 


engineering and production data possessed by or available 
to Producer that may be needed for study of the Gas Re- 
serves and deliverability thereof and which will enable 
Gatherer to make and maintain current their own deliver- 
ability studies. Producer, however, shall not be required 
to furnish any confidential information. 


5. Producer has furnished Gatherer with an estimate 
of Producer’s Gas Reserves as of the date of this Contract 
which Gatherer has accepted for the purpose, and solely 
for the purpose, of determining the quantity of gas which 
Producer agrees to deliver and sell and Gatherer agrees 
to receive and purchase until the completion of the first 
study specified in this Article V. 


5637 
ARTICLE VI 
VoLuUMES 


1. Commencing with the initial delivery of gas here- 
under or December 1, 1959, whichever date occurs first, 
Gatherer agrees to receive and purchase and Producer 
agrees to deliver and sell, subject to the limitations and 
conditions herein elsewhere provided, during each Account- 
ing Year an average daily quantity (Daily Contract Quan- 
tity) equal to 1,000 MCF of gas for each 8,000,000 MCF of 
recoverable gas presently determined to be contained in 
Producer’s Gas Reserves, and Gatherer shall have the 
option of purchasing additional gas as provided in Section 
VI, paragraph 8, hereof. For the purpose of this Contract 
and continuing until the completion of the first reserve 
study, as specified in Article V, hereof, the parties have 
determined by joint study and evaluation, and hereby agree 
and stipulate that the recoverable gas contained in Pro- 
ducer’s Gas Reserves is 4 million MOF. 
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2. Upon the initial determination of Producer’s Gas Re- 
serves, aS provided in Article V, hereof, the Daily Con- 
tract Quantity shall be changed to a quantity equal to 1,000 
MCF of gas for each 8,000,000 MCF of recoverable gas so 
determined to be contained in Producer’s Gas Reserves, 
which quantity shall, subject to the other provisions here- 
of, constitute the Daily Contract Quantity. 
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3. Notwithstanding the foregoing provisions contained 
in paragraphs 1 and 2 of this Article VI and the provisions 
contained in Article V of this Contract to the contrary, 
but subject to paragraph 4 of this Article VI, Gatherer 
agrees that its actual purchases on a continuing basis 
shall always be sufficient to keep Producer’s Lease or 
Leases in force and effect and to protect Producer’s Leases 
from drainage. 


4. It is understood and agreed by the parties hereto that 
the daily contract quantity, as determined in accordance 
with paragraphs 1, 2, or 3 of this Article VI, whichever 
paragraph is applicable, shall never be in excess of 2/3rds 
of Producer’s delivery capacity, as hereinbefore defined. 


5. Under the provisions of the foregoing paragraphs 1, 
2, 3, 4 and this paragraph 5, the Daily Contract Quantity 
may change from time to time during such Accounting 
Year. In such event, Gatherer shall be obligated to take, 
in such Accounting Year, the sums of the volume of gas 
computed by applying each such Daily Contract Quantity 
during the period when applicable. Settlement for any 
fractional part of an Accounting Year will be made on a 
pro rata basis. 
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6. If, at the end of any Accounting Year, the Gatherer, 
subject to credit for deficiencies excused by Force Majeure 
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or failure of Producer to deliver gas in the quantity and 
when requested, shall have failed to take during such year 
the quantity required of it hereunder, Gatherer shall pay 
for the deficiency as if taken. 


7. If Gatherer shall have paid for any gas not actually 
received by it during any Accounting Year, it shall be en- 
titled to receive such quantity not received but for which 
payment has been made, as it may from time to time desig- 
nate prior to the end of two years from the close of such 
Accounting Year in installments, provided such gas is 
available in excess of the then current Daily Contract Quan- 
tity in effect during the installment periods designated by 
Gatherer therefor during such succeeding years; and 
Gatherer shall make no additional payment therefor for 
the differential in price, if any, between that upon which 
payments were made and that applicable at the time of 
taking. 

8. In addition to the quantity provided in this Article 
VI, Gatherer shall have the right to receive and 
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purchase, and Producer shall, as requested, deliver and sell 
to Gatherer any additional quantities of gas, up to Pro- 
ducer’s Delivery Capacity on any day as requested by 
Gatherer. 


ARTICLE VII 
Quauity 


1. The gas as delivered by Producer to Gatherer shall 
be delivered through separation and/or dehydration equip- 
ment installed and maintained by Producer upstream from 
the Point of Delivery, and shall be reasonably free of 
grease, dust, and other foreign substances, and shall con- 
tain not more than seven (7) pounds of water per 1,000 
MCF. 
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2. The gas as delivered by Producer to Gatherer shall 
be as produced in its natural state, except that Producer 
may remove therefrom gasoline and other liquefiable hydro- 
carbons to any extent that it may desire without reducing 
the gross heating value below 1,000 BIU per cubie foot. 
In addition, said gas shall be of such a quality that it shall 
meet the following specifications: 
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a. Be commercially free of dust, gum, gum-forming 
constituents, gasoline and other solid and/or liquid 
matter which may become separated from the gas dur- 
ing transportation thereof; 


b. Contain not more than one grain of hydrogen 
sulphide per 100 cubic feet, as determined by the cad- 
mium sulphate quantitative test, as presently pre- 
scribed by the regulations of the Railroad Commis- 
sion of Texas; 


ec. Contain not more than 20 grains of total sulphur 
per 100 eubic feet; 


d. Contain not more than 3% by volume of carbon 
dioxide; 
e. Contain not more than 1% by volume of oxygen; 


f. Contain a gross heating value of at least 1,000 
BTU per cubic foot saturated with water vapor at a 
temperature of 60 degrees Fahrenheit and at an abso- 
lute pressure equivalent to 30 inches of mercury at 
32 degrees Fahrenheit; and 


g. Have a temperature of not more than 130 degrees 
Fahrenheit, nor less than 40 degrees Fahrenheit, when 
delivered to Gatherer. 
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3. Producer shall have the right to be represented and 
to participate in all tests of gas delivered hereunder and 
to inspect any equipment used in determining the nature 
or quality of the gas. 


4, Should the gas tendered by Producer fail at any time 
to conform to any of the specifications of this Article other 
than the gross heating value requirement f, of the fore- 
going paragraph 2, of Article VII, Gatherer shall notify 
Producer of any such failure. If within thirty days follow- 
ing receipt of such notice, Producer does not notify Gath- 
erer that Producer will treat the gas so as to make it meet 
the above specifications, Gatherer may accept the delivery 
of gas and at its option treat the gas so that it will con- 
form to the above specifications, and Producer will reim- 
burse Gatherer for any fair and reasonable expense so 
incurred, but not to exceed one cent (1¢) per MCF. Upon 
Producer’s failure to notify Gatherer that it will treat 
said gas as aforesaid, Gatherer may refuse to accept gas 
not meeting the above specifications, in which event Pro- 
ducer shall have the right, upon 30 days’ written notice to 
Gatherer, to have released from this contract, and from 
the dedication and commitment under this contract, all (but 
only) that gas that Gatherer then refuses to take, and Pro- 
ducer will be free to sell such gas elsewhere. 
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5. Should the gross heating value of the gas tendered 
fall below 1,000 BTU per cubic foot due to circumstances 
over which Producer has no control, Gatherer shall accept 
such gas, but in that event the price provided in Article X, 
hereof, shall be reduced to a new price obtained by multi- 
plying the price provided in Article X hereof, by a fraction, 
the numerator of which is the actual BTU content of the 
gas, and the denominator of which is one thousand (1,000). 


265 


ARTICLE VIII 
Pornt or DELiIvery AND PRESSURE 


1. The Point of Delivery of all gas from such Leases 
covered hereby shall be at the outlet side of separator and/ 
or dehydration unit installed by Producer at or near Pro- 
ducer’s well in acordance with the provisions of the con- 
tract, and title to said gas shall pass from Producer to 
Gatherer at said Point of Delivery. 


2. Producer at its own expense, shall construct, equip, 
maintain and operate all field lines and necessary facilities 
to deliver Producer’s Gas to Gatherer at the Point or 
Points of Delivery, including, but not limited to, installa- 
tion and maintenance of separation and/or dehydration 
equipment. 
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3. Gatherer, at its own expense, shall construct, main- 
tain and operate all necessary lines and facilities to accept 
Producer’s gas from Producer at the Point of Delivery. 


4. Producer will deliver gas at a pressure at the Point 
of Delivery sufficient to enter Gatherer’s line, but not in 
excess of 1,000 psig. 


5. In the event the pressure of the gas at Point of Deliv- 
ery herein specified declines below that required to enter 
Gatherer’s system, either Producer or Gatherer, in that 
order, may at its option compress such gas to the required 
delivery pressure. If neither exercise said option, then in 
that event, such gas as may be incapable of entering Gath- 
erer’s system shall be released from this Contract on an 
individual well basis. 


6. Producer shall be in control and possession of the 
gas sold and purchased hereunder and responsible for any 
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damage or injury caused thereby until the same shall have 
been delivered to Gatherer at the Point of Delivery. 


7. Gatherer shall be in control and possession of the gas 
sold and purchased hereunder and responsible for any 
damage or injury caused thereby after the same shall have 
been delivered to Gatherer at the Point of Delivery. 
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ARTICLE IX 


MEASUREMENT 


1. The unit of volume for measurement of gas delivered 
hereunder shall be one cubic foot of gas at a base tempera- 
ture of 60 degrees Fahrenheit and at an absolute pressure 
of 14.65 pounds per square inch, and otherwise as pro- 
vided by the Standard Gas Measurement Law of the State 
of Texas (Article 6066b of Vernon’s Texas Civil Statutes). 


Except as provided 
5646 


by that law, all fundamental constants, observations, rec- 
ords and procedures involved in the determining and/or 
verifying the quantity and other characteristics of gas de- 
livered hereunder shall, unless otherwise specified herein, 
be in accordance with the standards prescribed in Report 
No. 3 of the American Gas Association, as now and from 
time to time amended or supplemented. All measurements 
of gas shall be determined by calculation into terms of 
such unit. All quantities given herein, unless otherwise ex- 
pressly stated, are in terms of such unit. 


2. Gatherer shall install, maintain and operate, at its 
own expense, a measuring station located on its gathering 
system adjacent to each Point of Delivery. Said measur- 
ing station shall be so equipped with orifice meters, record- 
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ing gauges, or other types of meter or meters of standard 
make and design, commonly acceptable in the industry, as 
to accomplish the accurate measurement of gas delivered 
hereunder. The changing of charts and calibrating and 
adjusting of meters shall be done by Gatherer. 


3. Producer may, at its option, install check meters for 
checking Gatherer’s metering equipment, and same shall 
be so installed as not to interfere with the operation of 
Gatherer’s facilities. 
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4, The temperature of the gas flowing through the meter 
or meters may, at Gatherer’s election be determined by the 
continuous use of a recording thermometer installed by 
Gatherer so that it will properly record the temperature 
of the gas flowing through the meter or meters, or by means 
of a mercurial thermometer. If a recording thermometer 
is used, the temperatures recorded each day shall be used 
in computing measurements for that day. 


5. The specific gravity of the gas flowing through the 
meter or meters may, at Gatherer’s option, be determined 
by the use of a recording gravitometer installed by Gath- 
erer so that it will properly record the specific gravity of 
the gas flowing through the meter or meters. The arith- 
metical average of the hourly specific gravity recording 
each day shall be used in computing measurements for 
that day. If Gatherer does not elect to install a recording 
gravitometer, the specific gravity of the gas flowing through 
the meter or meters shall be determined by means of a 
mechanical balance at monthly intervals, or more often, 
at Gatherer’s election. Specific gravities so determined will 
be used in calculating gas deliveries for the day on which 
the test is made, and for all following days until the next 
specific gravity test is made. 
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6. The heat content of the gas may, at Gatherer’s option, 
be determined by a recording calorimeter installed by 
Gatherer. The arithmetical average of the hourly heat con- 
tent recorded each day shall be considered as the heat con- 
tent of the gas delivered during such day. If Gatherer 
does not elect to install a recording calorimeter, the heat 
content of the gas may be determined by Producer by taking 
of samples at Gatherer’s meter; the samples will be run on 
a calorimeter at another location. The result shall be ap- 
plied to gas deliveries for the day when the sample is taken 
and for all following days, until that on which a new sample 
is taken. However, Producer may install a recording 
calorimeter at its own expense if Gatherer does not do so, 
and in that event, the heat content of gas will be deter- 
mined therefrom. 


7, Producer shall have access at all reasonable times to 
metering equipment, including all other instruments used 
by Gatherer in determining the measurement and quality 
of the gas delivered hereunder, but the reading, calibrating 
and adjusting thereof, and the changing of charts shall be 
done only by employees, agents or representatives of Gath- 
erer. Gatherer shall submit to Producer all charts from 
such metering equipment, upon request by Producer, sub- 
ject to return by Producer within 15 days after the receipt 
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thereof, after which the charts shall be kept on file for a 
period of two years for the mutual use of all parties. 


At least once each month, and on a date as near the first 
of the month as practicable, Gatherer shall calibrate the 
meters and instruments or cause the same to be calibrated. 
Gatherer shall give Producer sufficient notice in advance 
of such tests so that Producer may, at its election, be pres- 
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ent in person or by its representative to observe adjust- 
ments, if any, which are made. Gatherer will notify Pro- 
ducer prior to calibrating the meters and instruments so 
that the Producer can have its representative present. For 
the purpose of measurement and meter calibration the at- 
mospherie pressure shall be assumed, unless otherwise 
determined by the Standard Gas Measurement Law, to be 
14.7 pounds per square inch, irrespective of variations in 
natural atmospheric pressure from time to time. 


8. If upon any test the metering equipment in the aggre- 
gate is found to be inaccurate by two percent (2%) or 
more, registration thereof and any payment based upon 
such registrations shall be corrected at the rate of such 
inaccuracy for any period of inaccuracy which is definitely 
known or agreed upon, or if not known or agreed upon, then 
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for a period extending back one-half of the time elapsed 
since the last day of the calibration, not exceeding, how- 
ever, fifteen days. Following any test, any metering equip- 
ment found to be inaccurate to any degree shall be ad- 
justed immediately to measure accurately. If for any rea- 
son, any meter is out of service or out of repair so that 
the quantity of gas delivered through such meter cannot 
be ascertained or computed from the readings thereof, the 
quantity of gas so delivered during such period same is out 
of service or out of repair shall be estimated and agreed 
upon by the parties hereto upon the basis of the best avail- 
able data, using the first of the following methods which 
is feasible. 


a. By using the registration of any check measuring 
equipment of Producer, if installed and registering; 


b. By correcting the error, if the percentage of error 


is ascertainable by calibration, test or mathematical 
calculation; 
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ce. By estimating the quantity of deliveries by de- 
liveries during preceding periods under similar condi- 
tions when the meter was registering accurately. 


5651 
ARTICLE X 
PrIcE aND BILLING 


1. Gatherer shall pay for each 1,000 cubic feet (one 
MCF) of gas delivered hereunder during each respective 
period hereinafter stated as follows: 


a. From date of first delivery or from Dee. 1, 1959, 
whichever date first occurs, to Dec. 1, 1964, 16¢ per 
MCF. 


b. From Dee. 1, 1964, to Dec. 1, 1969, 17¢ per MCF. 
ce. From Dee. 1, 1969, to Dee. 1, 1974, 18¢ per MCF. 
a. From Dee. 1, 1974, to Dee. 1, 1979, 19¢ per MCF. 


2. All gas delivered hereunder shall be paid for by 
Buyer under Seller’s above rate schedule or any effective 
superseding rate schedules on file with the Federal Power 
Commission. This agreement in all respects shall be sub- 
ject to the applicable provisions of such rate schedules and 
to the general terms and conditions attached thereto and 
filed with the Federal Power Commission which are by 
reference made a part hereof. 


3. After delivery of gas has commenced, or payments 
are due under the terms of this Contract, Gatherer shall, 
on or before the 25th day of each month, render to Pro- 
ducer a statement showing the quantity of gas delivered 
during the preceding calendar month and any adjustments 
made by Gatherer 
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and shall therewith pay Producer the amount due for all 
such gas. Gatherer, at its election, may deduct from its 
payment to Producer sums, if any, due by Producer to 
Gatherer under the terms of this Contract. 


3. Each party hereto shall have the right at all reason- 
able times to examine the books and records of the other 
party to the extent necessary to verify the accuracy of any 
statement, charge, computation or demand made under or 
pursuant to this contract. Any statement shall be final 
as to both parties unless questioned within two years after 
payment thereof has been made. 


ARTICLE XI 
Taxes 


1. Producer shall pay all excise, severance, sales, occu- 
pation and other taxes of like nature levied in respect to 
the gas and the handling thereof prior to the delivery to 
Gatherer, at the rate or rates existing as of the date of 
this contract. 


2. Gatherer will reimburse Producer for three-fourths 
(34ths) of any increase in the total cost per MCF to Pro- 
ducer, occurring after the date of this contract, occasioned 
by any change in the rate of the existing severance tax 
or by the 
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imposition of or substitution of any new excise taxes, in- 
cluding sales, occupation, severance, gathering or other 
taxes of like nature, in respect to the gas delivered under 
this contract. 
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Articte XII 
Rectuiatory Bopirs 


This contract is subject to all present and future valid 
laws and lawful orders of all regulatory bodies now or 
hereafter having jurisdiction of the parties, or either of 
them; and should either of the parties, by force of any 
such law or regulation imposed, at any time during the 
term of this contract, be ordered or required to do any 
act inconsistent with the provisions of this contract, the 
contract shall continue nevertheless, and shall then be 
deemed modified to conform with the requirements of 
such law or regulation. 


ARTICLE XIII 
Force Masevre 


Neither party hereto shall be liable for any failure of 


performance due to causes beyond its reasonable control 
and the occurrence of which it could not have prevented 
by the exercise of due diligence. Refusal of cither party 
to accede to demands of laborers or labor unions which 
it considers 
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unreasonable in its sole discretion shall not deny it the 
benefits of this provision. The provisions of this para- 
graph shall not apply to or relieve the Gatherer of its obli- 
gation to make payments of amounts due hereunder. 


ARTICLE XIV 
Warranty oF Trrte To Gas 


1. Producer hereby warrants title to the gas sold here- 
under and the right of Producer to sell the same and 
the Producer warrants that all such gas is owned by Pro- 
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ducer free from all liens and adverse claims, including 
liens to secure payment of production taxes, severance 
taxes and other taxes. Producer shall at all times have 
the obligation to make settlements for all royalties due, 
and payments to the mineral and royalty owners under 
Producer’s leases as modified by unitization agreement or 
other documents as may appear of record or otherwise be 
binding upon Producer, and in accordance with the terms 
of the respective leases and to make settlements with all 
other persons having any interest in the gas sold here- 
under, and Producer agrees to indemnify Gatherer and 
save it harmless from all suits, actions, debts, accounts, 
damages, costs, losses, and expenses arising from or out 
of adverse claims of any and all persons, firms, or corpo- 
rations to said gas or to royalties, overriding royalties, 
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taxes, license fees, or charges thereon, which are appli- 


cable before the title to the gas passes to Gatherer. Gath- 
erer may retain, as security for the performance of Pro- 
ducer’s obligations with respect to such claim under this 
section, the entire purchase price of the gas until Gatherer 
has been satisfied reasonably as to the amount of such 
claim, and thereafter up to the amount of such claim, both 
without interest, until such claim has been finally deter- 
mined or until Producer shall have furnished bond to Gath- 
erer in an amount and with sureties reasonably satisfactory 
to Gatherer, conditioned for the protection of Gatherer 
with respect to such claim. 


2. If at any time hereafter, it shall appear that the 
ownership or title to all or part of said lands or leases, or 
the gas produced therefrom, is vested in a party or parties 
other than Producer and Producer shall lose or relinquish 
title thereto as a result of such defect or failure of title, 
Producer shall be released from all further obligations 
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hereunder with respect to such lands, leases and the gas 
produced therefrom as may be affected by such defect or 
failure of title. 


ARTICLE XV 


EasEMENTS 


To the extent that it may lawfully do so without impair- 
ing its own similar rights, Producer hereby assigns 


5656 


and/or grants to Gatherer an easement across Producer’s 
Leases (and any adjoining lands in which Producer may 
have an interest), for the purpose of installing, using, in- 
specting, repairing, operating, replacing and/or removing 
Gatherer’s pipe, meters, lines and other equipment used 
or useful in the performance of this contract. It is in- 
tended that any property of Gatherer placed in or upon 
any of such land shall remain the personal property of 
Gatherer, subject to removal by it upon the expiration or 
termination of this contract for any reason, and Gatherer 
shall have a reasonable time after the expiration of this 
contract to remove same. Gatherer shall indemnify and 
hold Producer harmless from all claims and damages for 
all injuries to persons, including death, or property arising 
out of Gatherer’s use of the easement hereunder granted. 


ARTICLE XVI 
ARBITRATION 


Any dispute arising between Producer and Gatherer out 
of this contract shall be determined by a board of three 
(3) arbitrators to be selected for each such controversy so 
arising as follows: Either Producer or Gatherer may, at 
any time such board of arbitration is desired, notify the 
other 
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in writing of the name of an arbitrator, and such other 
party shall, within ten (10) days thereafter, select an arbi- 
trator and notify in writing the party desiring arbitration 
of the name of such arbitrator. If such other party shall 
fail to name a second arbitrator within ten (10) days, then 
the party who first served notice, may, on reasonable 
notice to the other party, apply to the person who is then 
Judge of the United States District Court for the Southern 
District of Texas, Corpus Christi Division, for the appoint- 
ment of such second arbitrator for and on behalf of the 
other party; and in such case, the arbitrator appointed by 
the person who is such Judge shall act as if named by the 
other party. The two arbitrators chosen as above pro- 
vided for shall, within ten (10) days after the appoint- 
ment of the second arbitrator, choose the third arbitrator, 
and in the event of their failure so to do within said ten 


(10) days, either of the parties hereto may in like manner, 
on reasonable notice to the other party, apply to the per- 
son who is such Judge for the appointment of a third arbi- 
trator, and in such case, the arbitrator appointed by the 
person who is such Judge shall act as the third arbitrator. 
The board so constituted shall fix a reasonable time and 
place for the hearing, at 
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which time each of the parties may submit such evidence 
as it may see fit. Such board shall determine the matters 
submitted to it pursuant to the provisions of this contract. 
The action of a majority of the members of such board 
shall govern, and their decision in writing shall be final 
and binding on the parties hereto. Each party shall pay 
one-half of the expenses of the arbitrators selected. All 
other expenses shall be paid by the party incurring the 
expense. 
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ARTICLE XVII 
TERM 


Subject to the other provisions of this contract, this 
contract shall continue in force and effect from its date 
for a term expiring at 7:00 A.M., July 1, 1979. 


ARTICLE XVIII 
MisceLLaNEous 


1. No waiver by either Producer or Gatherer of any de- 
fault of the other under this contract shall operate as a 
waiver of any future default, whether of like or different 
character or nature. 


2. This contract shall bind and inure to the respective 
sucessors and assigns of each of the parties hereto; but 
no assignment shall relieve any party’s obligation here- 
under without the written consent of the other. 
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8. Producer expressly does not by the terms of this con- 
tract sell, transfer or assign unto Gatherer any title or 
interest whatsoever in Producer’s Leases or any pipe, 
meters, lines or other equipment of any nature owned or 
used by Producer in the operation of its system or leases. 


4. The volumes of gas specified in this contract, and 
particularly in Article VI hereof, are based on the assump- 
tion that all gas in, under and that may be produced from 
the leases and lands described in Exhibit ‘‘A’’ hereof will 
be committed, delivered and sold to Gatherer in accord- 
ance with the terms and provisions of this contract. In 
the event all gas in, under and that may be produced from 
said leases and lands is not committed to this contract and 
such uncommitted gas is sold to a purchaser other than 
Gatherer hereunder, then in such event the volumes of gas 


277 


(5659) 


specified in Article VI hereof shall be reduced to a new 
volume obtained as follows: 


a. The applicable volume specified in Article VI 
hereof shall be multiplied by a fraction, the numerator 
of which shall be the gas reserves subject to this con- 
tract and the denominator of which shall be the total 
gas reserves underlying the leases and lands described 
in Exhibit ‘‘A”’ hereof. 
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9. Sunday Mid-Continent Oil Company designates itself 
as its representative to receive and give notices and re- 
quests, to witness tests, to deliver the quantity of gas de- 
liverable, to render and receive statements for gas de- 
livered, to receive payments therefor on its behalf, and to 
inform Gatherer as required with respect to the status of 
production from each well. Producer may from time to 
time designate a different party as Producer’s representa- 
tive, provided that Producer may not, without written con- 
sent of Gatherer, at any time designate more than one 
party to whom, or by whom, such notice, request, state- 
ment, or payment is to be made. No change as to Pro- 
ducer’s representative shall be binding on Gatherer until 
Gatherer has been furnished with a notice in writing, prop- 
erly executed by each Producer in interest under this Con- 
tract, giving the name and address of such designated 
representative. 


6. Any notice, request, demand, statement, or payment 
provided for in this Contract, except as otherwise herein 
provided, may be given in writing, delivered in person or 
by United States mail, to the parties hereto at the addresses 
shown on Exhibit ‘‘B,’? or at such other addresses as may 
be hereafter furnished to the other party in writing. 
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In Witness Whereof, The parties have executed this Con- 
tract in multiple counterparts, each of which when executed 
by Gatherer and any Producer shall constitute and be an 
original effective contract between Gatherer and such Pro- 
ducer as of the date first above written. 

Gatherer: 


Sours Texas Naturay Gas 
GaTHERING Company 


By /s/ Jack Ware 
Vice President 
ATTEST : 


/s/ Ellis M. Brown 
Assistant Seeretary 
CORPORATE SEAL AFFIXED 
Producer: 


Sunray Mip-Contrxent Orn 
Company 


By /s/ R. E. Foss 
Vice President 
ATTEST : 


/s/ Murva Renfrow 
Assistant Secretary 


CORPORATE SEAL AFFIXED 
5663 
EXHIBIT ‘‘A”’ 


Oil, Gas and Mineral Lease covering lands in Hidalgo 
County, Texas, affected by and included within the pro- 
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visions of the attached Contract No. 3644-A-2, by and be- 
tween South Texas Natural Gas Gathering Company, as 
‘‘Gatherer,’’ and Sunray Mid-Continent Oil Company, as 
‘«Producer.’’ 


640 acres of land, being a portion of the lands and 
leaseholds conveyed by that certain Oil, Gas, and Min- 
eral Lease dated August 1, 1946, between Lloyd M. 
Bentsen, et al, as Lessor, and T. C. Huddle, as Lessee, 
recorded in Vol. 67, Page 405-409 of the Oil & Gas 
Lease Records of Hidalgo County, Texas, and in Vol. 
145, pages 285-289, in the Deed Records of Starr 
County, Texas, said 640-acre tract being out of the 
Segundo Flores Grant, Abstract 83, Hidalgo County, 
Texas, and being more particularly described as fol- 
lows: 


ae 5am 


, 
As 


ieee Sree 


PO 


Commence at the Southeast corner of Segundo Flores 


Grant, Abstract 83, Thence North 8 deg. 36 min., East 
18,752.76 feet to a point in the East line of the above- 
mentioned grant; Thence North 81 deg. 04 min., West 
11,822.82 feet to a point for corner; Thence North 8 
deg. 24 min., East 443.96 feet to a point for corner; 
Thence East 848.60 feet to Continental well, L. M. 
Bentsen No. 2, being the center point of the herein- 
described 640-acre tract in the form of a square; 
Thence South 81 deg. 26 min., Hast 2,640 feet to a 
beginning point of the herein-described 640-acre tract; 
Thence South 8 deg. 
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34 min., West 2,640 feet to a point for corner; Thence 
North 81 deg. 26 min., West 5,280 feet to a point for 
corner; Thence North 8 deg. 34 min., Hast 5,280 feet 
to a point for corner; Thence South 81 deg. 26 min., 
East 5,280 feet to a point for corner; Thence South 


SS an Day 


>. 2 
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8 deg. 34 min., West 2,640 feet to a point of beginning 
and containing 640 acres more or less. 


5665 
EXHIBIT ‘‘B”’ 


ADDRESSES OF THE PaRTIEs 
PRODUCER: 
Sunray Mid-Continent Oil Company 
P. O. Box 2039 
Tulsa 2, Oklahoma 


GaTHERER: 
South Texas Natural Gas Gathering Company 
P. O. Box 521 
Corpus Christi, Texas 


5666 
EXHIBIT A-1 
FPC Gas Rate Schedule No. 199; Supplement No, 1. 
Rate Schedule of 
Suyray Mip-Continent Om Company 
South Texas Natural Gas Gathering Company 
Corpus Christi, Texas 
September 14, 1959 


Sunray Mid-Continent Oil Company 
P. O. Box 2039 
Tulsa 2, Oklahoma 
In re: Gas Purchase Contract No. 3644-A, 
Javelina Field, Hidalgo County, 
Texas 
Gentlemen: 

With reference to the request in your letter of Sep- 
tember 11, 1959 concerning determination of reserves, as 
appears in Article V, page 8, of said contract, the following 
shall constitute a firm and binding agreement by South 
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Texas Natural Gas Gathering Company with respect to 
determination of reserves in the following particulars: 


ware 12 


1. Anything in said contract to the contrary notwith- 
standing, Gatherer agrees that upon any study and 
evaluation of Producer’s gas reserves, as provided 
in said contract, if any such reserve study reveals: 
(a) that the daily contract quantity, as determined 
from Producer’s determined gas reserve, is in excess 
of the then existing daily contract quantity; and 
(b) Producer’s delivery capacity is in excess of that 
required in order to make available to Gatherer the 
then existing daily contract quantity during the re- 
maining term of said contract; then, and in that 
event, Gatherer will, by written notice to Producer 
and subject to the limitations imposed under sub- 
paragraph (a) of paragraph 2 of Article VI of said 
contract, increase the daily contract quantity there- 
after deliverable to such then determined daily con- 
tract quantity. 


SS 


Wats Sew ees 


nN 


== 


= 


In all other respects said contract shall remain in full 
force and effect as written. 
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— 


If the foregoing clearly sets forth the terms of our verbal 
agreement, please so indicate your acceptance and agree- 
ment by signing in the space provided below. 


Your very truly, 


Sours Texas Narurat Gas 
GaTHERING CoMPANY 


/s/ Jack Ware 
Jack Ware, Vice President 


Agreed to and Accepted this 3rd day of March, 1960 
Sunray Mip-Continent Om Company 
By /s/ R. E. Foss 
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EXHIBIT ‘‘B’ 
TO 
Rate ScHEDULE 


Sunray Contract No. C-9719 


STATEMENT SHOWING THE ESTIMATED VOLUME 
OF GAS TO BE SOLD AND THE BILLING FOR SUCH 
GAS FOR THE FIRST MONTH OF SERVICE 


Sold to South Texas Natural Gas Gathering Company 
Gas Delivered from Javelina Field, Hidalgo County, Texas 
Volume delivered @ 14.65 p.s.i.a. 3750 MCF 


“Current contract price per MCF 
Commodity 
Dehydration and/or compression 
charge 


Total Price per MCF $ 0.16 
Income for Gas Delivered $600.00 
Tax Reimbursement by Purchaser 
Total Income $600.00 


Nore: The volumes and values indicated are gross, representing interests of 
royalty owners, overriding royalty owners and other such interest, if any, and 
do not represent the net interest of Seller. 

* Subject to change under the provisions of Article X of the contract. 
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Item K 


(Received July 18, ’60) 
FPC Gas Rate Schedule No. 1; Cert. Docket C161-77; I.P. No. ; Filing 


Date: 7-18-60. 
(INDEX] 
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Contract Number 3625-D 
Prado Field 
Jim Hogg County, Texas 
GAS PURCHASE CONTRACT 
(Gas-WeELL Gas) 

By this contract, made and entered into as of the 30th 
day of June, 1960, by and between South Texas Natural 
Gas Gathering Company, a Texas Corporation, hereinafter 
referred to as ‘‘Gatherer,’’ and Prado Oil & Gas Company, 
a Texas Corporation, hereinafter referred to as ‘‘Pro- 


ducer’’; 
Witnesseth: 

In consideration of the mutual covenants and conditions 
herein contained, the parties hereto mutually covenant and 
agree as follows: 

Agticte I 


DEFINITIONS 


1. The term ‘‘Producer’s properties,’’ as used in this 
Agreement, shall mean the oil, gas, and mineral leases as 
are described in Exhibit ‘‘A,’’ attached hereto and made 
a part hereof, down to a depth of forty-two hundred feet 
(4,200’) from the surface. 

5795 


2. The term ‘‘gathering facilities,’’ as used in this agree- 
ment, shall mean the gathering facilities to be constructed 
by Gatherer hereunder. 


284 


(5797) 


3. The term ‘‘gas,”’ as used in this agreement, shall mean 
natural gas produced from gas wells now or hereafter 
located on producer’s properties: limited, however, to gas 
produced from presently known producing formations on 
the date hereof down to a depth of forty-two hundred feet 
(4,200’) from the surface of the earth, excluding specifically 
the casinghead gas produced from the formations identi- 
fied as Middle Loma Novia I, IJ, and III Sands, the Lower 
Government Wells ‘‘B’’ Sand, and the Prado Sand. The 
classification of a well as an oil well or gas (or gas con- 
densate) well by the Railroad Commission of Texas or 
other governmental authority shall be determinative of its 
status hereunder. 


4. The term ‘‘day,’’ as used in this agreement, shall 
mean a period of twenty-four (24) consecutive hours, be- 
ginning at 7:00 A.M., Central Standard Time, and ending 
at 7:00 A.M., Central Standard Time, on the next succeed- 


ing calendar day. 


5. The term ‘‘month,’’ as used in this agreement, shall 
mean the period begininng at 7:00 A.M. on the first day 
of the calendar month and ending at 7:00 A.M. on the first 
day of the next succeeding calendar month. 


5797 


6. The term ‘‘year’’ or the term ‘‘accounting year,’’ as 
used in this agreement, shall mean the period beginning 
at 7:00 A.M. on the first day of the calendar year and 
ending at 7:00 A.M. on the first day of the next succeeding 
calendar year; provided, however, that the period from 
the date of first deliveries of gas hereunder, or from the 
date such deliveries are required to begin, as the case may 
be, until the first day of the next succeeding calendar year, 
shall be deemed to be a year or accounting year; and the 
period from 7:00 A.M. on the first day of the last calendar 
year during the term of this agreement until 7:00 A.M. 
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on the next succeeding the day when this agreement termi- 
nates shall be deemed to be a year or accounting year. 

7. The term ‘‘MCF,’’ as used in this agreement, shall 
mean one thousand (1,000) cubic feet. 

8. The term ‘‘BTU,’’ as used in this agreement, shall 
mean British Thermal Unit. 

9. The term ‘‘psia,’? as used in this agreement, shall 
mean pounds per square inch absolute. 

10. The term ‘‘psig,’’ as used in this agreement, shall 
mean pounds per square inch, gauge. 
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11. The term ‘‘Producer’s Determined Gas Reserves,”’ 
as used in this agreement, shall mean the estimated total 
quantity of gas economically recoverable on the date of 
any estimation or determination, plus the total quantity 
of gas theretofore delivered by Producer to Gatherer under 
this Contract. If on the date of any estimation of econom- 
ically determined gas reserves it shall be determined that 
Producer has suffered drainage, then a quantity of gas 
sufficient to place Producer on a ratable basis shall be 
added to and included in ‘‘Producer’s Determined Gas Re- 
serves,’’ as herein defined. 

12. The term ‘‘Producer’s Delivery Capacity,’’ as used 
in this agreement, shall mean the maximum quantity of 
gas which, in the course of prudent operation (as deter- 
mined in the sole discretion of Producer, exercised in good 
faith) and taking into account, among other factors, reser- 
vations of Producer, and the restraint of law or lawful 
regulation, may be produced from Producer’s properties 
per day at the pressure called for herein, averaged monthly. 

13. The term ‘Daily Contract Quantity,’’ as used in 
this agreement, shall mean the quantity of gas per day, 
averaged over each Accounting Year, which Gatherer is 
required to purchase from Producer under the provisions 
of this Contract. 


286 


5799 
Argricte II 
PRELIMINARY CoNnDITIONS 


Since it is mutually agreed that the procurement of 
governmental authorization, in form and substance rea- 
sonably satisfactory and acceptable to both Gatherer and 
Producer, respectively, shall be a condition precedent to 
the delivery of gas hereunder and to the continued effec- 
tiveness of this Contract, it is expressly provided that 
Gatherer and Producer, respectively, will promptly, upon 
execution of this instrument, make and prosecute with due 
diligence such applications and filings to and with the 
Federal Power Commission as may be required on the 
part of each said party, respectively, in order to obtain 
such governmental authorizations, permits, and rights as 
are reasonably necessary to the performance of the terms 
and conditions of this agreement by each of the parties 
thereto. In addition to the making of said applications 
and filings, each said party agrees to exercise due dili- 
gence to obtain the governmental authorization above re- 
ferred to; and each party hereto agrees to promptly fur- 
nish the other party with copies of all correspondence, ap- 
plications, and orders make to and issued by the Federal 
Power Commission and other governmental regulatory 
bodies having jurisdiction of 
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the premises. Within ten (10) days following receipt of 
certificate, the party receiving such certificate shall notify 
the other party whether such certificate is acceptable. 
Within ten (10) days thereafter, the party so notified will 
reply whether such certificate is acceptable to it. If either 
party so notifies the other that a certificate is not accept- 
able, then within fifteen (15) days thereafter, either party 
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shall have the right to cancel this Contract by notifying 
the other of its election to cancel. The decision as to 
whether a certificate is acceptable shall be at the sole dis- 
cretion of the party making the decision. 


No gas shall be sold or delivered hereunder until each of 
the parties hereto has received and both accepted accept- 
able governmental authorization, as herein provided for. 


Articte III 
ConpITIONAL AGREEMENTS 


Conditioned upon the fulfillment of the requirements of 
Article II hereof, and the further terms and provisions of 
this Agreement: 


1. Gatherer agrees to construct and install, with due dili- 
gence, the facilities necessary to receive gas from Pro- 
ducer’s properties hereunder; and Gatherer and Producer 
agree that, 
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upon completion thereof, sale and delivery of gas here- 
under shall be promptly commenced; 


2. Producer represents that Producer’s properties are 
not subject to any commitment of the Producer in conflict 
with this Agreement and that Producer desires to sell gas 
to be produced therefrom to Gatherer under, and subject 
to, the terms and conditions hereof; 


3. Producer agrees that it will proceed with due dili- 
gence in the performance of all acts required for delivery 
of the volumes of gas provided herein from Producer to 
Gatherer, but without obligation on Producer to drill any 
additional wells or to do any other act covered by any of 
the conditions or limitations elsewhere provided herein. 
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ArticLe IV 
TERM 


Subject to the other provisions of this Contract, it shall 
be for a preliminary term and a primary term as herein- 
after indicated. The preliminary term shall commerce upon 
the final execution hereof by all of the parties indicated 
hereon and shall continue down to, but not including, the 
date of the first delivery of gas hereunder, unless termi- 
nated at an earlier date under the provisions of this 
Agreement. The 
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primary term hereof shall be for a period of time com- 
mencing on the date of the first deliveries of gas hereunder 
and continuing, object to fulfillment of the terms and 
conditions of this Agreement, until all gas committed here- 
under shall have been depleted under the provisions hereof, 


or until the expiration of twenty (20) years from date of 
first delivery of gas hereunder, whichever date occurs first. 


ARTICLE V 
CoMMITMENT OF RESERVES 


1. Subject to the terms, conditions, and reservations of 
this Contract, Producer hereby commits to the perform- 
ance of this Contract all of Producer’s interest in the gas 
in Producer’s properties, specifically subject, however, to 
the exclusions and limitations as set forth in Paragraph 3 
of Article I hereof; and, to insure faithful performance 
of the provisions of this Contract, Producer covenants to 
sell and deliver to Gatherer at the point of delivery on 
Producer’s properties. No other disposition may be made 
of such gas except as herein otherwise provided. 


2. Notwithstanding any of the other provisions of this 
Contract, Producer shall not be required to produce any 
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well or wells in a manner which, in its sole judgment, 
would 
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constitute waste or which would not constitute good oper- 
ating practice; nor shall Producer be obligated to drill 
additional wells or to deepen, plug back, or re-work any 
existing well when, in its uncontrolled discretion, it would 
not be in accordance with sound operating practices or 
reasonably prudent or profitable to do so. 


3. In no event shall the volumes of gas which Producer 
shall be obligated to deliver to Gatherer under the terms 
of this Contract ever exceed the volumes of gas which a 
reasonably prudent operator would produce, less and ex- 
cept the volumes of gas reserved hereunder. 


ARTICLE VI 
RESERVATIONS OF PRODUCER 


1. The Producer hereby expressly reserves the follow- 
ing rights with respect to gas from Producer’s properties, 
as follows: 


a. The right to use gas produced from Producer’s prop- 
erties for the following purposes: 


(1) For the exploration, development, and operation of 
the leases described in Exhibit ‘‘A,”’ and Producer’s leases 
now or hereafter owned in the vicinity thereof; including 
but not limited to, the right to use gas for gas lift of 
liquids. 
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(2) For the delivery to the lessors in Producer’s leases 
of gas which the lessors are entitled to use under the 
terms of such leases ; 
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(3) For the operation of the facilities which Producer 
may install in order to deliver, and in connection with the 
delivering of, gas hereunder, or in connection with the 
delivery of oil-well gas under similar contract between 
Gatherer and Producer of even date covering oil-well gas; 
and 


(4) For use in pressure maintenance and in repressuring 
reservoirs under the leases described in Exhibit ‘‘A’’ or 
leases of the Producer adjacent to or in the vicinity there- 
of; provided that, in the event gas is used for the aforesaid 
purpose or purposes in reservoirs not committed hereunder, 
then each such reservoir, to the extent only of such gas so 
injected therein, shall be deemed for all purposes to be 
committed under the terms of this Contract as if originally 
contained therein as a part of Producer’s properties. 


b. The right to process gas, or cause said gas to be 
processed, prior to delivery hereunder for recovery or 


extraction of liquefiable hydrocarbons (including the right 
to use the gas for fuel in operations of any gasoline plant 
or other plant in which the gas is processed). 
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c. The right to the shrinkage in volumes, by reason of 
the rights reserved by Producer herein, without payment 
therefor however, and provided that in the exercise of such 
rights Producer does not reduce the total heating value 
below 950 BTU’s per cubic foot. 


d. The right to pool, combine, and unitize any of Pro- 
ducer’s leases with other properties of Producer and of 
others, and to alter such pooling, combination, or unit, in 
which event this Contract shall cover Producer’s interest 
in the unit or pool, and the gas attributable thereto, to 
the extent that Producer’s interest is derived from the 
portion of the committed reserves contributed by Pro- 
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ducer to such unit so formed. Producer shall give notice, 
in writing, to Gatherer of any change contemplated under 
this paragraph as is deemed material to this Contract. 


2. Producer reserves the right to release any lease or 
any segregated portion thereof as to any or all depths 
and/or minerals dedicated hereunder. 


3. The Producer further expressly reserves the right 
to operate Producer’s properties as Producer may elect 
in its uncontrolled discretion. Producer shall never be 
required to produce any well in excess of the maximum 
efficient rate of flow or in any manner which would cause 
waste of oil and/or gas. 
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Articte VII 
VoLUMES 


1. Commencing with the initial delivery of gas here- 
under, or July 1, 1960, whichever date occurs first, Gatherer 
agrees to receive and purchase and Producer agrees to 
deliver and sell, subject to the limitations and conditions 
herein elsewhere provided for, during each accounting year 
as follows: 


a. For the initial period of twenty-four (24) months, 
Gatherer agrees to take and pay for, or pay for if avail- 
able for delivery and not taken, a minimum daily quantity 
equal to twelve thousand (12,000) MCF of gas per day, 
averaged annually, from Producer’s properties, subject to 
deliverability as herein set forth, which quantity shall, sub- 
ject to the other provisions hereof, constitute the minimum 
daily contract quantity for said twenty-four (24) month 
period. 


b. Commencing with the expiration of the twenty-four 
(24) month period set forth in paragraph a. above and 
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for a period of thirty-six (36) months thereafter, Gatherer 
agrees to take and pay for, or pay for if available for 
delivery and not taken, a minimum daily quantity equal 
to ten thousand (10,000) MCF of gas per day, averaged 
annually, from Producer’s properties, subject to delivera- 
bility as herein set forth, which quantity shall, subject to 
the other provisions hereof, constitute the minimum daily 
contract quantity for said thirty-six (36) month period. 
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ce. Thereafter, and for the duration of this Contract, 
Gatherer agrees to take and pay for, or pay for if avail- 
able for delivery and not taken, a daily quantity of gas 
equal to one thousand (1,000) MCF of gas for each seven 
and three-tenth (7.3) billion cubie feet of recoverable gas 
contained in Producer’s Determined Gas Reserves, aver- 
aged annualy, subject to deliverability as herein set forth, 
which quantity shall, subject to the other provisions hereof, 
constitute the daily contract quantity. 


2, The daily contract quantity provided for in the fore- 
going subparagraph is subject to the following limitations: 


a. The daily contract quantity shall never be in excess 
of two-thirds (2/3) of Producer’s delivery capacity of gas, 
as herein defined. 


b. The rate of delivery from day to day shall be deter- 
mined by Gatherer, except that: 


(1) The Producer shall not be required to deliver on any 
day a quantity of gas in excess of one hundred (150) per 
cent of the daily contract quantity of gas. 


(2) Gatherer agrees that its actual takes on a monthly 
basis shall always be sufficient to keep Producer’s lease or 
leases in force and effect, and its actual take-or-pay 
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quantity shall never be less than an amount equal to one- 
half (14) of the monthly contract quantity of gas on the 
price basis as herein outlined; and Gatherer agrees to pay 
for such minimum quantity of gas monthly (prior to the 
25th of the succeeding month), to the extent available and 
not taken during such month. In the event that during any 
month during the primary term of this Contract the quan- 
tity of gas actually taken by Gatherer shall be less than 
one-eighth (14) of the monthly contract quantity for such 
month, that sum of money equal to the difference between 
the value of the gas actually delivered and purchased and 
the value of one-eighth (14) of the monthly contract quan- 
tity on the price basis as herein outlined shall be paid by 
Gatherer to Producer as liquidated damages, and that as 
to such sum Gatherer shall not have the right of make-up 
as elsewhere herein provided. 


(3) Gatherer agrees to take Producer’s gas ratably on 
a reserve basis with that of other producers who have gas 
wells producing from the same reservoir or reservoirs as 
those from which Producer’s wells produce gas for delivery 
hereunder. 


ec. Under the provisions of this Article VII, the daily 
contract quantity may change from time to time during 
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such accounting year. In that event, Gatherer shall be 
obligated to take in such accounting year the sums of the 
volumes of gas computed by applying each daily contract 
quantity during the period or portion of the accounting 
year to which such is applicable. 


d. Settlements for any fractional accounting year will 
be made on a pro rata basis. 
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3. If at the end of any accounting year the Gatherer 
(subject to credit for deficiencies excused by force majeure, 
or failure of Producer to deliver gas on request in the 
quantity authorized hereunder) shall have failed to take 
during such year the quantity required of it hereunder, 
Gatherer shall pay for the deficiency as if taken, which 
payment shall be made within sixty (60) days from the 
end of such accounting year. 


4. If Gatherer shall have paid for any gas not actually 
received by it for any accounting year, it shall be entitled 
to receive such quantity of gas in installments, as it may 
from time to time designate, prior to the end of two (2) 
years from the close of such accounting year, without pay- 
ment; provided such gas is available in excess of the daily 
contract quantity within said two (2) year period. It is 
provided, however, that the Gatherer shall pay the differen- 
tial in price, if any, 
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between that upon which payments have been made and 
that applicable at the time of taking. The Daily Contract 
Quantity shall never be reduced for the purpose of allow- 
ing Gatherer to take such make-up gas, but shall be subject 
to reduction only for the reasons and in the manner as 
herein otherwise provided. 


5. In addition to the quantity provided for herein, Gath- 
erer shall have the right to receive and purchase, and Pro- 
ducer shall, as requested, deliver and sell to Gatherer up 
to Producer’s delivery capacity on any day as requested 
by Gatherer, when the delivery of such additional gas shall 
not be made in violation of any of the other terms and 
provisions hereof. 


(5810) 
ARTICLE VIII 


DETERMINATION OF RESERVES 


Subsequent to the first deliveries of gas, and on or before 
July 1, 1965, Gatherer and Producer shall conduct a joint 
study and evaluation of gas reserves underlying Pro- 
ducer’s properties, which study shall determine the amount 
of gas then economically recoverable under Producer’s 
properties, calculated on the basis of a terminal bottom 
hole pressure of two hundred fifty (250) psia, which eco- 
nomically recoverable gas so 
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determined, plus the total quantity of gas theretofore de- 
livered by Producer to Gatherer under this Contract, is 
identified as “Producer’s Determined Gas Reserves.’’ 
Further studies of gas reserves under Producer’s proper- 
ties may be made from time to time, as requested by Gath- 


erer or Producer, but not more often than once each twelve 
(12) months. The purpose of making this determination 
of reserves is to enable Gatherer and Producer to produce 
and market gas at a relatively uniform rate over the re- 
maining term of this Contract (whatever it may be). It is 
the intention of the parties that gas be produced during 
the first sixty (60) months of this Contract in the minimum 
amounts as provided for in Article VII and that, during 
or after the end of the sixty (60) months, based upon the 
initial study, appropriate changes shall be made in the 
daily contract quantity so that the then remaining unpro- 
duced gas reserves will be produced at a reasonably uni- 
form rate over the remaining term of the Contract; but 
it is agreed that (subject to deliverability as above pro- 
vided) the daily contract quantity will not be reduced be- 
low the minimums as set in Article VII during said 60- 
month period. Such study and evaluation of Producer’s 
reserves shall determine: 
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a. As to reserves, the amount of gas then underlying 
Producer’s properties which has not yet been produced 
and which is economically recoverable by prudent methods, 
which amount of gas so determined, plus the gas thereto- 
fore delivered, plus a quantity of gas (if any) sufficient to 
compensate Producer for any drainage incurred retro- 
active to date of first deliveries under this Contract, shall 
constitute ‘‘Producer’s Determined Gas Reserves’’; and 


b. As to deliverability, considering development, oper- 
ating development, operating conditions, applicable orders, 
rules and regulations of regulatory bodies, and other rele- 
vant factors, the amount of gas which will be available for 
delivery daily over the remaining term of this Contract. 


2. If the reserve study reveals: 


a. That there will not be available to Gatherer for de- 
livery into its line during the remaining term of this Con- 
tract the then daily contract quantity as computed on the 
basis of the last prior determination of reserves; or 


b. That there will be available to Gatherer, for delivery 
into its lines during the remaining term of this Contract, 
more than the then daily contract quantity as computed 
on the basis of the last prior determination of reserves; 
then, 
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in any of such events (subject to the minimum contract 
quantity provisions of paragraph 1, a, and b of Article 
VII), said parties, upon written notice, shall amend the 
daily contract quantity thereafter deliverable hereunder 
to that which may be deliverable from the remaining gas 
reserves during the remainder of the term of this Con- 
tract as the study may determine; and, thereafter, such 
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daily contract quantity shall be applied in lieu of the daily 
contract quantity then applicable. 


3. In the event the Producer and Gatherer are unable 
to agree upon the results of any study provided for under 
this Article within thirty (30) days following completion 
of said study, the facts so sought to be ascertained shall 
be submitted to an independent firm of petroleum geolo- 
gists and engineers, agreed upon by and acceptable to both 
parties, for determination; and the results thereof shall 
be binding upon both parties. If within fifteen (15) days 
both parties are unable to agree upon a firm of independent 
petroleum geologists and engineers to make such study, 
the parties will cause an independent firm of petroleum 
geologists and engineers to be selected in the manner pro- 
vided for under the arbitration provisions of this Contract, 
one-half (14) of the cost of such study to be paid by Pro- 
ducer and one-half (14) of the cost thereof to be paid by 
Gatherer. 
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4. Producer shall from time to time, at Gatherer’s re- 
quest, make available to Gatherer any factual, geological, 
engineering, or production data possessed by Producer 
relating to the gas reserves dedicated to this Contract; 
and Producer will authorize other parties to make avail- 
able to Gatherer any other data thereon, subject to Pro- 
ducer’s control, which data is the type of data that may 
be needed for the study of gas reserves and deliverability 
thereof, and which data may enable or assist Gatherer to 
make and maintain current its own deliverability and re- 
serve studies. All data so furnished by Producer to Gath- 
erer shall be considered confidential, and its use and in- 
formation derived from such use is expressly limited and 
restricted to Gatherer and to those to whom Gatherer 
markets gas hereunder. 


298 


ARTICLE Ix 
QuaLiry 


1. The gas as delivered by Producer to Gatherer shall 
be delivered through a separator or separators, installed 
and maintained by Producer upstream from the point of 
delivery. 


2. The gas delivered by Producer to Gatherer shall be 
as produced in its natural state, except that Producer may 
remove therefrom gasoline, liquids, and other liquefiable 
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hydrocarbons to any extent that it may desire without re- 
ducing the gross heating value below nine hundred and 
fifty (950) BTU per cubic foot. In addition, Gatherer shall 
not be obligated to receive said gas if same shall not be of 
such quality required to meet the following specifications: 


a. Be commercially free of dust, gum, gum-forming con- 
stituents, gasoline, and other solid matters and/or free 
liquids at the point of delivery. 


5816 


b. Contain not more than one (1) grain of hydrogen 
sulphide per one hundred (100) cubic feet, as determined 
by the cadmium sulphate quantitative test as presently 
prescribed by the regulations of the Railroad Commission 
of Texas; 


c. Contain not more than twenty (20) grains of total 
sulphur per one hundred (100) cubic feet; 


d. Contain not more than three per cent (3%) by volume 
of carbon dioxide; 


e. Contain not more than one per cent (1%) by volume 
of oxygen; 
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f. Contain a gross heating value of at least nine hundred 
fifty (950) BTU per cubic foot saturated with water vapor 
at a temperature of sixty (60) degrees Fahrenheit and at 
an absolute pressure equivalent to thirty (30) inches of 
mercury at thirty-two (32) degrees Fahrenheit; and 


g. Have a temperature of not more than one hundred 
thirty (130) degrees Fahrenheit, nor less than forty (40) 
degrees Fahrenheit, when delivered to Gatherer. 


3. Producer will be supplied with adequate notice by 
Gatherer and shall have the right to be represented and 
to participate in all tests of gas delivered hereunder and 
to inspect any equipment used in determining the nature 
or quality of the gas. 
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4. Should the gas tendered by Producer fail at any time 
to conform to any of the specifications of this Article, other 
than the gross heating value requirement (f) of the fore- 
going paragraph 2 of Article IX, Gatherer shall notify 
Producer of any such failure. If, within thirty (30) days 
following receipt of such notice, Producer does not notify 
Gatherer that Producer will take steps to treat the gas so 
as to make it meet the above specifications, Gatherer shall 
within fifteen (15) days notify Producer of Gatherer’s 
intent to accept and treat such gas and in the event Pro- 
ducer has failed to reply to such notice within fifteen (15) 
days, Gatherer may accept the delivery of gas and, at its 
option, treat the gas so that it will conform to the above 
specifications; and Producer will reimburse Gatherer for 
any fair and reasonable expense so incurred, but not to 
exceed One Cent (1¢) per MCF. Gatherer may refuse to 
accept gas not meeting the 2hove specifications, in which 
event Producer shall have the right, upon thirty (30) days’ 
written notice to Gatherer, to have released from this Con- 
tract and from the commitment under this Contract all 
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(but only) that type of gas that Gatherer then refuses to 
take; and Producer will be free to sell such gas elsewhere. 
It is provided, however, that, if the gas does not meet the 
specifications and Gatherer refuses to take any part of 
such gas not 
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meeting such specifications, then all of the gas not meet- 
ing such specifications shall be deemed to be released from 
this Contract. 


5. Should the gross heating value of the gas tendered 
fall below nine hundred seventy-five (975) BTU per eubic 
foot, Gatherer shall accept such gas, in which case the price 
provided for in Article XI hereof shall be reduced by multi- 
plying such price by a fraction, the numerator of which is 
the actual BTU content of the gas and the denominator 
of which is nine hundred seventy-five (975). Gatherer may 
refuse to accept any gas tendered below nine hundred fifty 


(950) BTU, in which case Producer shall have the right 
to cance] and terminate this Contract upon thirty (30) 
days’ written notice. 


ARTICLE X 
Pornt or DELIVERY AND PRESSURE 


1. The point of delivery of all gas from Producer’s prop- 
erties shall be at a point on Gatherer’s existing line where 
same crosses the common line of Surveys 39 and 88 on 
Producer’s properties, at which point Gatherer shall in- 
stall, operate, and maintain a metering and measuring 
station, or stations, as provided for herein. Title to said 
gas shall pass to Gatherer 


5819 


at the delivery point, and Producer shall be relieved of all 
responsibility and liability in connection with the handling 
of such gas after such delivery. 
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2. Producer shall construct, equip, maintain, and operate 
all field lines and necessary facilities to deliver Producer’s 
gas to Gatherer at the point of delivery, including, but not 
limited to, installation and maintenance of necessary lease 
meters and meter runs on its leases where gauging of 
production prior to delivery may be necessary. 


3. Gatherer shall construct, maintain, and operate all 
necessary lines and facilities to accept Producer’s gas 
from Producer at the point of delivery. 


4. In the event the pressure of one-third (1/3) of the 
total number of gas wells, or four (4) gas wells, whichever 
shall prove to be the lesser number, decreases to an extent 
that such wells are unable to deliver against Gatherer’s 
pipeline pressures, then Producer will deliver gas at a 
pressure at the point of delivery sufficient to enter the 
suction side of Gatherer’s compressor, but not less than 
two hundred fifty (250) psia. If the pressure of the gas 
delivered at point of delivery declines below two hundred 
fifty (250) psia, then and in that event Gatherer shall have 
the option to compress such gas to the required delivery 
pressure, but not to exceed two hundred fifty (250) psia, 
and the price to be paid to Gatherer for compressing 
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such gas shall be a price mutually determined and agreed 
upon by and between Gatherer and Producer. 
ARTICLE XI 
MEASUREMENT 


1. The unit of volume for measurement of gas delivered 
hereunder shall be one (1) cubic foot of gas at a base tem- 
perature of sixty (60) degrees Fahrenheit and at an abso- 
lute pressure of 14.65 pounds per square inch and otherwise 
as provided by the Standard Gas Measurement Law of the 
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State of Texas (Article 6066b of Vernon’s Texas Civil 
Statutes). Except as provided by law, all fundamental 
constants, observations, records, and procedures involved 
in the determining and/or verifying the quantity and other 
characteristics of gas delivered hereunder shall, unless 
otherwise specified herein, be in accordance with the stand- 
ards prescribed in Report No. 3 of the American Gas Asso- 
ciation as now and from time to time amended or supple- 
mented. All measurements of gas shall be determined by 
calculation into terms of such unit. All quantities given 
herein, unless otherwise expressly stated, are in terms of 
such unit. 


2. Gatherer shall install, maintain, and operate, at its 
own expense, a measuring station located on its gathering 
system adjacent to the point of delivery. Said measuring 
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station shall be so equipped with orifice meters, recording 
gauges, or other types of meter or meters of standard make 
and design commonly acceptable in the industry as to ac- 
complish the accurate measurement of gas delivered here- 
under. The changing of charts and calibrating and adjust- 
ing of meters shall be done by Gatherer. 


3. Producer may, at its option, install check meters for 
checking Gatherer’s measurement; and same shall be so 
installed as not to interfere with the operation of Gath- 
erer’s facilities. 


4. The temperature of the gas flowing through the meter 
or meters shall be determined by the continuous use of a 
recording thermometer installed by Gatherer so that it will 
properly record the temperature of the gas flowing through 
the meter or meters. The arithmetical average of the 
hourly temperatures recorded each day shall be used in 
computing measurements for that day. 
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5. The specific gravity of the gas flowing through the 
meter or meters shall be determined by use of a recording 
gravitometer installed by Gatherer so that it will properly 
record the specific gravity of the gas flowing through the 
meter or meters. 
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The arithmetical average of the hourly specific gravity re- 
corded each day shall be used in computing measurements 
for that day. It is provided, however, that the specific grav- 
ity may be computed by other means with the consent of 
Producer. 


6. The heat content of the gas may, at Gatherer’s option, 
be determined by a recording calorimeter installed by Gath- 
erer. The arithmetical average of the hourly heat content 
recorded each day shall be considered as the heat content 
of the gas delivered during such day. The heat content of 
the gas may be measured by other means acceptable to 
Producer. 


7. Producer shall have access at all reasonable times to 
metering equipment, including all other instruments used 
by Gatherer in determining the measurement and quality 
of the gas delivered hereunder; but the reading, cali- 
brating, and adjusting thereof, and the changing of charts, 
shall be done only by employees, agents, or representatives 
of Gatherer. 


8. Upon request by Producer, Gatherer shall submit to 
Producer monthly all meter charts, chart computations, 
and other applicable data from tests as provided for in 
paragraphs 4, 5, 6, and 7, subject to return by Producer 
within fifteen (15) days after the receipt thereof, after 
which the charts shall be kept on file for a period of two 
(2) years for the mutual use of all parties. 
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9. At least once each month, and on a date as near the 
first of the month as practicable, Gatherer shall calibrate 
the meters and instruments, or cause the same to be cali- 
brated. Gatherer shall give Producer sufficient notice in 
advance of such tests so that Producer may, at its election, 
be present in person or by its representatives to observe 
adjustments, if any, which are made. Gatherer will notify 
Producer prior to calibrating the meters and instruments 
so the Producer can have its representative present. For 
the purpose of measurement and meter calibration, the 
atmospheric pressure shall be assumed, unless otherwise 
determined by the Standard Gas Measurement Law, to be 
14.7 pounds per square inch irrespective of variations in 
natural atmospheric pressure from time to time. 


10. If, upon any test, the metering equipment in the ag- 
gregate is found to be inaccurate by two per cent (2%) or 
more, registration thereof and any payments based upon 
such registrations shall be corrected at the rate of such 
inaccuracy for any period of inaccuracy which is definitely 
known or agreed upon, or, if not known or agreed upon, 
then for period extending back one-half of the time elapsed 
since the last day of the calibration. Following any test, 
any metering equipment found to be inaccurate to any 
degree shall be adjusted immediately 
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to measure accurately. If, for any reason, any meter is out 
of service or out of repair so that the quantity of gas de- 
livered through such meter cannot be ascertained or com- 
puted from the readings thereof, the quantity of gas so 
delivered during such period same is out of service or out 
of repair shall be estimated and agreed upon by the parties 
hereto upon the basis of the best available data, using the 
first of the following methods which is feasible: 
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a. By using the registration of any check measuring 
equipment of Producer, if installed and registering; 


b. By correcting the error, if the percentage of error is 
ascertainable by calibration, test, or mathematical caleu- 
lation; or 


c. By estimating the quantity of deliveries by deliveries 
during preceding periods under similar conditions when 
the meter was registering accurately. 


11. The measurement hereunder shall be corrected for 
deviation from Boyle’s Law at the pressures and tempera- 
tures under which gas is delivered hereunder. 
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ARTICLE XII 
Price anp Brnirve 


1. Gatherer shall pay for each one thousand (1,000) cubic 
feet (one MCF) of gas delivered hereunder, or for which 
Gatherer is obligated to pay for if not taken, during each 
respective period hereinafter stated, as follows: 


a. From July 1, 1960, through June 30, 1964, sixteen 
cents (16¢). 


b. The price shall escalate one cent (1¢) per MCF each 
four (4) years thereafter during the term of this Contract. 


2. After delivery of gas has commenced, or payments 
are due under the terms of this Contract, Gatherer shall, 
on or before the 25th day of cach month, render to Pro- 
ducer a statement showing the quantity of gas delivered, 
or for which payment is due hereunder during the preced- 
ing calendar month and any proper adjustments made by 
Gatherer, and shall therewith pay Producer the amount 
due hereunder. Sums of money due Producer hereunder 
shall, if not paid within ten (10) days from the date upon 
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which such sums become due and payable, bear interest at 
the rate of six (6) per cent per annum until paid. Gatherer, 
at its election, may deduct, from its payment to Producer, 
sums (if any) due by Producer to Gatherer under Article 
IX, paragraph 4, of this Contract. 
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3. In the event that prompt and timely payment is not 
duly made in full compliance with all applicable provisions 
herein contained, Producer may, at its option, by thirty 
(30) days writen notice duly made to Gatherer, cancel in 
its entirety this Contract. 


4, Each party hereto shall have the right, at all reason- 
able times, to examine the books and records of the other 
party to the extent necessary to verify the accuracy of any 
statement, charge, computation, or demand made under or 
pursuant to this Contract. Any statement shall be final as 
to both parties unless questioned within two (2) years after 
payment hereof has been made. 


ARTICLE XIII 
TAXES 


1. Producer shall pay all excise, severance, sales, occu- 
pation, and other taxes of like nature levied in respect to 
the gas and the handling thereof prior to the delivery to 
Gatherer, at the rate or rates existing as of the date of 
this Contract, provided, however, that nothing herein con- 
tained shall require Producer to pay any “severance bene- 
ficiary tax” imposed by Chapter 22, et seq., of Title 122A, 
passed by the Third Called Session of the Texas Legisla- 
ture, July 30, 1959, with respect to gas delivered hereunder. 
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2. Gatherer agrees that, if at any time during the term 
of this Contract any new or additional occupation, produc- 
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tion, severance, gathering, compression, or sales tax, or 
taxes of similar nature or equivalent in effect (except that 
certain “severance beneficiary tax’’ as set forth in para- 
graph 1, above), in excess of the rates prevailing as of 
March 15, 1960, shall be validly imposed or made appli- 
cable by any lawful authority on the gas delivered to 
Gatherer pursuant to this agreement, or on the production, 
severance, gathering, or sale thereof, so that Producer shall 
be required to pay such increase either directly or through 
reimbursing others, Gatherer shall, subject to the condi- 
tions hereinafter set forth, pay to producer three-fourths 
(34) of any such increase in taxes, or three-fourths (34) 
of such new taxes, provided, however, that in computing 
such increases in taxes there shall not be included increases 
in income taxes, capital stock taxes, franchise taxes, gen- 
eral property taxes, or such other taxes of like nature, as 
may hereafter be imposed. In case any such adjustment in 
taxes is to be made, Producer shall notify Gatherer im- 


mediately and shall, within ninety (90) days, prepare and 
submit to Gatherer a statement setting forth the amount 
of such new or excess taxes that it has paid; and, within 
thirty (30) days 
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after submission of such statement, an adjustment between 
the parties hereto shall be made by Gatherer reimbursing 
Producer to the extent of three-fourths (34) of such new or 
excess taxes, as herein defined, which Producer shall have 
so paid. Like taxes, applicable to any royalty, overriding 
royalty, production payment, or similar interest, shall be 
considered to be covered by the provisions of this section, 
if the reimbursement made by Gatherer to Producer with 
respect thereto is passed on by Producer to the owner of 
such royalty, overriding royalty, production payment or 
similar interest, whether or not Producer is legally obli- 
gated to do so. 
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ARTICLE XIV 
Recvuiatory Bopres 


This Contract is subject to all present and future valid 
laws of the State of Texas and lawful orders of the Rail- 
road Commission of the State of Texas, and all other regu- 
latory bodies now or hereafter having jurisdiction of the 
parties under the statutes of the State of Texas or other- 
wise. In the event that this Contract should be cancelled by 
either party, or in the event that either party hereunder 
should be obligated to release all or any part of the gas 
dedicated hereto, then the parties agree that they each 
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respectively will make such filings before all governmental 
agencies as may be necessary or proper to effectuate the 
cancellation or release and will prosecute such filings with 
due diligence to completion. 


ARTICLE XV 
Force Masevre 


1. Neither party hereto shall be liable for any failure 
of performance due to causes beyond its control (and re- 
fusal of either party to accede to demands of laborers or 
labor unions which it considers unreasonable shall not deny 
it the benefits of this provision), provided that no cause 
shall relieve the Gatherer of its obligation to make pay- 
ments of amounts due hereunder or to take a sufficient 
amount of gas to enable the Producer to preserve its leases 
hereunder, as indicated under Article VII. 


2. Both Gatherer and Producer agree that, due to the 
exigencies that may arise from time to time in the opera- 
tion of their respective properties, short interruptions in 
the delivery or receipt of gas may occur, and that, during 
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such short periods of interruption, neither party shall be 
liable to the other for any failure of performance under the 
terms of this Contract. Such short periods of time shall 
not exceed thirty (30) days. 
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3. Either party hereto shall within five (5) days after 
occurrence of any such event arising under Force Majeure 
notify the other party of the time and full nature of such 
event. Upon termination of such event, similar notice shall 
be given. The provisions of Force Majeure shall not be 
invokable by either party hereto prior to the time that 
notice is given as provided for in this paragraph 3, and this 
condition shall apply on each event or occurrence as it may 
arise throughout the term of this Contract. 


ARTICLE XVI 
Warranty OF TITLE TO Gas 


1. Producer hereby warrants title to the gas sold here- 
under and the right of Producer to sell the same; and the 
Producer warrants that all such gas is owned by Producer 
free from all liens and adverse claims, including liens to 
secure payment of production taxes, severance taxes, and 
other taxes. Producer shall, at all times, have the obliga- 
tion to make settlements for all royalties due and pay- 
ments to the mineral and royalty owners under Producer’s 
leases, as modified by unitization agreements or other 
documents as may appear of record or otherwise be binding 
upon Producer, and in accordance with the terms of the 
respective leases, and to make settlements 
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with all other persons having any interest in the gas sold 
hereunder; and Producer agrees to indemnify Gatherer 
and save it harmless from all suits, actions, debts, ac- 
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counts, damages, costs, losses, and expenses arising from 
or out of adverse claim of any character whatsoever, if 
asserted in respect to any of said gas. Gatherer may re- 
tain, as security for the performance of Producer’s obli- 
gations with respect to such claim under this section, the 
entire purchase price of the gas until Gatherer has been 
satisfied as to the amount of such claim, and thereafter 
up to the amount of such claim, both without interest, until 
such claim has been finally determined or until Producer 
shall have furnished bond to Gatherer in an amount and 
with sureties satisfactory to Gatherer, conditioned for the 
protection of Gatherer with respect to such claim; pro- 
vided, however, that Gatherer shall in no event retain a 
greater portion of the purchase price of said gas than is 
reasonably necessary to protect Gatherer from the asserted 
liability. 

2. If at any time hereafter it shall appear that the owner- 
ship or title to all or part of said lands or leases, or the 


gas produced therefrom, is vested in a party or parties 
other than Producer, and Producer shall lose or relinquish 
title thereto as a result of such defect or failure of title, 
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Producer shall be released from all further obligations 
hereunder with respect to such lands, leases, and the gas 
produced therefrom, as may be affected by such defect or 
failure of title. 


ARTICLE XVII 
EASEMENTS 


To the extent that it may lawfully do so without impair- 
ing its own similar rights, Producer hereby assigns and/or 
grants for the duration of this Contract to Gatherer an 
easement across Producer’s leases for the purpose of in- 
stalling, using, inspecting, repairing, operating, replacing 
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and/or removing Gatherer’s pipe, meters, lines, and other 
equipment used or useful solely in the performance of this 
Contract, subject to the obligations to pay surface dam- 
ages, if any. It is intended that any property of Gatherer 
placed in or upon any of such land shall remain the per- 
sonal property of Gatherer, subject to removal by it upon 
the expiration or termination of this Contract for any 
reason, and Gatherer shall have a reasonable time after 
the expiration of this Contract to remove same. Gatherer 
shall indemnify and hold Producer harmless from all claims 
and damages for all injuries to persons (including death) 
or property arising out of Gatherer’s use of the easement 
hereunder granted, and for surface damages in connection 
therewith. 
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ARTICLE XVIII 
ARBITRATION 


Any dispute arising between Producer and Gatherer out 
of this Contract, pertaining to reserves and deliverability 
only, shall be determined by a board of three (3) arbitra- 
tors to be selected for each such controversy so arising as 
follows: Either Producer or Gatherer may, at any time such 
board of arbitration is desired, notify the other of the name 
of an arbitrator; and such other party shall, within ten 
(10) days thereafter, select an arbitrator and notify the 
party desiring arbitration of the name of such arbitrator. 
If such other party shall fail to name a second arbitrator 
within ten (10) days, then the party who first served notice 
may, on reasonable notice to the other party, apply to the 
person who is then Judge of the United States District 
Court for the Southern District of Texas, Laredo Division, 
for the appointment of such second arbitrator for and on 
behalf of the other party; and in such case, the arbitrator 
appointed by the person who is such Judge shall act as if 
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named by the other party. The two arbitrators chosen as 
above provided for shall, within ten (10) days after the 
appointment of the second arbitrator, choose the third 
arbitrator; and, in the event of their failure 
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so to do within said ten (10) days, either ofthe parties 
hereto may in like manner, on reasonable notice to the 
other party, apply to the person who is such Judge for the 
appointment of a third arbitrator; and in such case, the 
arbitrator appointed by the person who is such Judge shall 
act as the third arbitrator. The board so constituted shall 
fix a reasonable time and place for the hearing, at which 
time each of the parties may submit such evidence as it 
may see fit. Such board shall determine the matters sub- 
mitted to it pursuant to the provisions of this Contract. 
The action of a majority of the members of such board 
shall govern, and their decision in writing shall be final and 
binding on the parties hereto. Each party shall pay one- 
half (14) of the expenses of the arbitrators selected. All 
other expenses shall be paid by the party incurring the ex- 
pense. 


ARTICLE XIX 
MISCELLANEOUS 


1. No waiver by either Producer or Gatherer of any de- 
fault of the other under this Contract shall operate as a 
waiver of any future default, whether of like or different 
character or nature. In the event of a default by either 
party hereto, the other party hereto shall have the right 
to cancel and terminate this Contract by giving thirty (30) 
days notice 
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in writing to the other party, which notice shall specifically 
state and set forth the nature of the default being com- 
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plained of; provided, that such party notified to be in de- 
fault may cure or remedy the described default within the 
thirty (30) day period and by so doing continue the effec- 
tive term of said Contract. Further, the right is hereby 
granted to Producer to make demand and receive payment 
directly from Gatherer’s pipeline purchaser (provided 
that notice of default in payment has been duly given as 
herein elsewhere provided) for sums of money to which 
Producer may be duly entitled and for which sums of 
money Gatherer for any reason fails to make timely pay- 
ment of. Presentation of this Contract shall be sufficient 
evidence of Producer’s right to receive such payments until 
pipeline purchaser has been notified by Producer and Gath- 
erer jointly. 

2. This Contract shall bind and inure to the respective 
successors and assigns of each of the parties hereto, but 
no assignment shall relieve any party’s obligation here- 
under without the written consent of the other. 


3. Producer expressly does not by the terms of this Con- 
tract sell, transfer, or assign unto Gatherer any title or 
interest whatsoever in Producer’s leases, or in any pipe, 
meters, lines, or other equipment of any nature owned or 
used by Producer in the operation of its system or leases. 
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4. The volume specified in Article VII, and elsewhere 
in this Contract, is based on the total sum of all gas in, 
under, and that may be produced from the leases and lands 
subject to this Contract, and not on Producer’s interest in 
such gas reserves; and, if less than the whole amount of 
the gas produced and marketed from such leases and lands 
is delivered to Gatherer under the terms of this Contract, 
then such specified volume will be reduced proportionately. 


5. Any notice, request, demand, statement, or payment 
provided for in this Contract, except as otherwise herein 
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provided, may be given in writing, delivered in person, or 
by United States mail, to the parties hereto at the ad- 
dresses shown on Exhibit “B” attached hereto, or at such 
other addresses as may be hereafter furnished to the other 
party in writing. 


6. It is agreed that this Contract may be ratified and 
adopted by any owner of an interest in any lease or leases 
subject hereto, or any lands or leases with which any lease 
or leases subject hereto may he pooled or unitized, by exe- 
cution and delivery to Gatherer of a separate instrument 
in writing, ratifying and adopting this Contract insofar 
as said owner’s interest in any such land, lease, or leases 
is concerned, whereupon such owner shall become a party 
Producer under this 
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Contract with like force and effect and to the same extent 
as though such owner had executed this Contract at the 
time of its execution and delivery; and all the terms and 
provisions of this Contract shall thereupon become binding 
upon Gatherer and any such owner. 


7. Each Producer executing or ratifying this Contract 
makes and enters into this Contract severally and not 
jointly with other Producers and is selling its gas to Gath- 
erer severally and not jointly with other Producers; and 
they are not acting as partners, joint venturers, or other- 
wise jointly in this transaction, and nothing herein con- 
tained or provided shall operate to create, or be construed 
as creating, any such relationship. 


ARTICLE XX 
CouNnTERPART EXECUTION 


In Witness Whereof, The parties have executed this 
Contract in multiple counterparts, each of which, when 
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executed by Gatherer and any Producer, shall constitute 
and be 
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an original effective Contract between Gatherer and such 
Producer as of the date first above written. 


GATHERER: 
Sours Texas Naturat Gas GaTHERING 
Company 


By /s/ Jack WaRE 
Vice President 
ATTEST: 


/s/ Exits M. Brown 
Secretary 


CorPORATE SEAL AFFIXED 
PRODUCER: 
Prapo Om & Gas Company 


By /s/ Paci R. Haas 
President 
ATTEST: 
/s/ Bruce Prexix 
Assistant Secretary 


CorporaTE SEAL AFFIXED 


5839 
EXHIBIT ‘‘A’’ 
This Exhibit ‘‘A’’ is attached to and made a part of Agree- 
ment between South Texas Natural Gas Gathering Com- 
pany, as Gatherer, and Prado Oil & Gas Company, as Pro- 
ducer, dated June 30, 1960. (Herein identified as Contract 
No. 3625-D). 
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(The following described oil, gas, and mineral leases are 
limited to gas produced down to a depth of four thousand 
two hundred feet (4,200’) from the surface of the earth.) 


The following described oil, gas, and mineral leases, 
all running from Sarita K. East, as Lessor, and all covering 
lands in Jim Hogg County, Texas, viz.: 


The oil, gas, and other liquid hydrocarbon leases, re- 
ferred to in the foregoing Contract to which this Exhibit 
“‘A” is annexed as being specified herein, consist of the 
three following described leases, Lease ‘‘A,” Lease ‘‘B,’’ 
and Lease ‘‘C,’’? as such leases respectively have been 
amended as set forth below in the description of each such 
lease, namely: 


LEASE ‘‘A”’ 


Oil, gas, and hydrocarbon lease dated November 8, 1954, 
recorded in Volume 39, Pages 64-70 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by Sarita 
K. East, as Lessor, and J. W. Gorman, G. B. Gierhart and 
J. R. Howe, as Lessee, as amended by the following de- 
seribed instruments: 


(1) Lease amendment dated January 28, 1955, re- 
corded in Volume 39, Pages 74-78 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas, executed 
by Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessee. 


(2) Lease amendment dated September 30, 1957 
recorded in Volume 43, Pages 353-359 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas, executed 
by Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart, and J. R. Howe, as 
Lessees. 
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(3) Lease amendment dated May 12, 1959, recorded 
in Volume 46, Pages 638-641 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by 
Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessees. 


Said oil, gas and hydrocarbon lease dated November 8, 
1954, as so amended by lease amendments dated January 
28, 1955, September 30, 1957, and May 12, 1959, covers the 
following described land situated in Jim Hogg County, 
Texas, to-wit: 


First Tract: Containing 640 acres, being all of Sur- 
vey 39, Certificate 1009, Abstract No. 10; 


Second Tract: Containing 640 acres, being all of Sur- 


vey 40, Certificate 1009, Abstract 254; 


Third Tract: Containing 640 acres, being all of Sur- 
vey 88, Certificate 85, Abstract 339, as originally pat- 
ented; 


Fourth Tract: Containing 640 acres (being all of 
Survey 87, Certificate 85, Abstract 172, as originally 
patented ; 


Fifth Tract: 320 acres, being all of the East 14 of 
Survey 53, Certificate 74, Abstract 304; 


Sixth Tract: Containing 640 acres, being all of Sur- 
vey 56, Certificate 75, Abstract 65; 


Seventh Tract: Containing 303.8 acres, being all of 
Survey 896, Certificate 508, Abstract 203; 


Eighth Tract: Containing 326 acres, being all of Sur- 
vey 895, Certificate 508, Abstract 316; 
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Ninth Tract: 178.6 acres being all of Survey 55, Cer- 
tificate 75, Abstract 305; 


Tenth Tract: 800 acres of La Noria de Santo Domin- 
go Grant, described as follows: 


5841 


Beginning at the Northeast corner of Survey 87, Certifi- 
eate 85, as patented, being a lower Southeast corner of 
Survey 895, Certificate 508; 


Thence North with the Southerly East line of said Survey 
895, 147 varas to an in corner thereof for the Northwest 
corner hereof; 


Thence East along the South line of said Survey 895, 1131 
varas to the Southwest corner of Survey 641, for the North- 
east corner hereof; 


Thence South a sufficient distance when enclosed with the 
following bounds to include exactly 800 acres, to a point 
for the Southeast corner hereof; 


Thence West parallel with the South line of such Survey 
895 to a point on the East line of Survey 88 as originally 
patented, for the Southwest corner hereof; 


Thence North along the East line of said Survey 88 as 
originally patented, and the East line of Survey 87 as 
originally patented, to the place of beginning. 


LEASE ‘ ‘B 9 


Oil, gas and hydrocarbon lease dated October 24, 1955, re- 
corded in Volume 40, Pages 160-165 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by Sarita 
K. East, as Lessor, and J. W. Gorman, James W. Gorman, 
Jr., G. B. Gierhart and J. R. Howe, as Lessee, as amended 
by the following described instruments: 
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(1) Lease amendment dated September 30, 1957, re- 
corded in Volume 43, Pages 353-359 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas, executed 
by Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessees. 


(2) Lease amendment dated May 9, 1958, recorded 
in Volume 45, Pages 172-177 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by 
Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessees. 

5842 


said oil, gas, and hydrocarbon lease dated October 24, 1955, 
as so amended by lease amendments dated September 30, 
1957, and May 9, 1958, covers the following described tracts 
of land situated in the County of Jim Hogg, State of Texas, 
to-wit: 

First Tract: Containing 320 acres of land, being all 
of the East one-half (14) of Survey 38, Certificate 
1008, Abstract 252; 

Second Tract: Containing 320 acres, being the East 
one-half (14) of Survey 41, Certificate 1010, Abstract 
11; 

Third Tract: Containing 640 acres of land, being all 
of Survey 42, Certificate 1010, Abstract No. 253; 


Fourth Tract: Containing 195.10 acres, being all of 
Survey 935, Certificate 27/70, Abstract 303, lying 
Westerly of a line located 2204.18 feet East of and 
parallel to the West line of said Survey 935 and being 
the West 195.10 acres of said Survey 935; 


Fifth Tract: All of Lots Thirty-seven (37) and Sixty 
(60) in Survey 794 and that portion of Lot Sixty-one 
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situated in Survey 794, Certificate 1350, Abstract 238, 
all of which is shown by a plat entitled Sub-Division 
Map of W. P. Allen’s Jim Hogg County Land of rec- 
ord in Vol. 1, page 4, of the Plat Records of Jim Hogg 
County, Texas; 


Sixth Tract: Lots One (1), Two (2), Three (3), 
Eight (8) to Thirteen (13), both inclusive, Eighteen 
(18) to Twenty-three (23), both inclusive, Twenty- 
eight (28) to Thirty-three (33), both inclusive and 
thirty-five (35) to Thirty-seven (37), both inclusive; 
which said lots are shown on a plat entitled Hallmack 
Oil Company Holdings in Jim Hogg County, of record 
in Vol. 5, page 60 of the Lease Records of Jim Hogg 
County, Texas; each tract containing 160 acres except 
Lot 35 which includes 84 acres and Lot 36 and 37 which 
contain 103 acres each; 
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Seventh Tract: All of the lands, if any, in the El 
Randado Grant, Abstract 113, lying North of a west- 
erly extension of the South line of Survey 794, Certifi- 
cate 1350, Abstract 238 and East of the East lines of 
Lots 1, 10, 11, 20 and 21 according to the plat entitled 
Hallmack Oil Company Holdings in Jim Hogg County, 
of record in Vol. 5, Page 60 of the Lease Records of 
Jim Hogg County, Texas. 


LEASE ‘‘0”’ 


Oil, gas and hydrocarbon lease dated April 8, 1957, re- 
corded in Volume 42, Pages 405-411 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by Sarita 
K. East, as Lessor, and J. W. Gorman, James W. Gorman, 
Jr., G. B. Gierhart and J. R. Howe, as Lessee, as amended 
by the following described instruments: 
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(1) Lease amendment dated September 30, 1957, re- 
corded in Volume 43, Pages 353-359 of the Oil and Gas 
Lease Records of Jim Hogg County, Texas, executed 
by Sarita K. East, as Lessor, and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessees. 


(2) Lease amendment dated May 9, 1958, recorded 
in Volume 45, Pages 172-177 of the Oil and Gas Lease 
Records of Jim Hogg County, Texas, executed by 
Sarita K. East, as Lessor and J. W. Gorman, James 
W. Gorman, Jr., G. B. Gierhart and J. R. Howe, as 
Lessees. 


Said oil, gas and hydrocarbon lease dated April 8, 1957, 
as so amended by lease amendments dated September 30, 
1957, and May 9, 1958, covers the following described 
tracts of land situated in the County of Jim Hogg, State 
of Texas, to-wit: 


First Tract: All of Survey 935, Certificate 27/70, 
Abstract 303, lying Easterly of a line being located 
2204.18 feet East of and parallel to the West line of 
said Survey so as to include all of said Survey 935, 
except the West 195.10 acres of said Survey 935, 
(which excepted land is covered hereby under Lease 
“B’’ above described). 
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Second Tract: All of Survey 794, Certificate 1350, 
Abstract 238, Mrs. W. A. Owens, Original Grantee, 
Save And Except Lots 37, 60 and that part of 61 shown 
by the Map entitled Subdivision of W. P. Allen’s 
Lands, Jim Hogg County, Texas, of record in Vol. 1, 
Page 4, of the Map Records of Jim Hogg County, 
Texas, contained and described in the Lease from 
Lessor therein to the Lessee, of date October 24, 1955, 
of record in Vol. 40, pages 160-165 of the Oil and Gas 
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Lease Records of Jim Hogg County, Texas; (which 
excepted lots are covered hereby under Lease “B”’ 
above described) ; 

Third Tract: All of Survey 185, Certificate 8, Ab- 
stract 271, R.&R.R. Railroad Company, Original 
Grantee; 

Fourth Tract: All of Survey 641, Abstract 204, Cer- 
tificate No. 1379, S.E. Lane, Original Grantee; and 

Fifth Tract: 6000 acres, more or less, out of the 
Western portion of the La Noria de Santo Domingo 
Grant Save And Except the 800 acres hereinafter ex- 
cepted, which said 6000 acres, including said excepted 
portion, is described as follows: 


Beginning at the Southeast corner of Survey 641 described 
in the Fourth Tract above, which is also the Southwest 
corner of Survey 642 for the Northeast corner of this tract; 


Thence South with a line parallel to the West line of said 
La Noria de Santo Domingo Grant to a point which will 
intersect an extension of the South boundary line of Sur- 
vey 794, Abstract 283, extended East for the Southeast 
corner of this tract; 


Thence West with a line parallel with the South line of 
Survey 895 to the Southeast corner of said Survey 794 
described as Second Tract above; 


Thence North along the East line of Survey’s 794, 935, 88 
and 87, as all of said Surveys were patented to the North- 
east corner of Survey 87 as patented, being a lower South- 
east corner of Survey 895, Certificate 508; 
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Thence North with the Southerly East line of Survey 895, 
147 vrs. to an inner corner thereof for the Northwest 
corner hereof; 
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Thence East along the South line of said Survey 895, 1131 
vrs. to the Southwest corner of Survey 641, described above 
as Fourth Tract; 

Thence East along the South line of Survey 641 to its 
Southeast corner for the Northeast corner hereof, the 
Place Of Beginning. 

There Is Excepted from the above field notes a tract of 800 
acres of land described as Tenth Tract in the Lease from 
Lessor to Lessee of date, November 8, 1954, of record in 
Vol. 39, Pages 64-70 of the Oil & Gas Lease Records of Jim 
Hogg County, Texas, as amended; (which 800 acres is 
covered hereby under Lease ‘‘A’’ above described). 


5846 
EXHIBIT ‘‘B”’ 
ADDRESSES OF THE PARTIES 


GATHERER: 


South Texas Natural Gas Gathering Company 
Post Office Drawer 521 
Corpus Christi, Texas 


PRODUCER: 


Prado Oil and Gas Company 
Post Office Box 779 
Corpus Christi, Texas 
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SOUTH TEXAS NATURAL GAS GATHERING COMPANY 
PETROLEUM TOWER 
PHONE TU 2-8231 
CORPUS CHRISTI, TEXAS 


July 1, 1960 


FPC GAS RATE 
SCHEDULE NO. 1 
SUPPLEMENT NO. 1 
Prado Oil and Gas Company 
Post Office Box 779 
Corpus Christi, Texas 


Gentlemen: 


1) Reference is hereby made to that certain agreement 
entitled Gas Purchase Contract (Gas-Well Gas), executed 


by and between Prado Oil and Gas Company, as ‘‘Pro- 
ducer,’’ and South Texas Natural Gas Gathering Company, 
as ‘‘Gatherer,’’ dated the 30th day of June, 1960 (identified 
as Contract +3625-D), and covering lands more fully de- 
seribed under Exhibit ‘‘A’’ in said Gas Purchase Contract. 


2) It is contemplated by the parties hereto that the gas- 
well gas to be sold and delivered under the terms of said 
contract will flow at a sufficiently high pressure to enter 
yatherer’s main pipeline during the early portion of the 
contract term with no initial compression facilities being 
required. 


3) On a well-by-well basis, it is contemplated that, as 
each individual gas well is produced, a situation may arise 
whereby one or more of said gas wells may decrease to a 
pressure insufficient to enter Gatherer’s pipeline but the 
remaining gas wells being produced under the terms of the 
said contract may be able to produce sufficient quantities of 
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gas at sufficiently high pressure to comply with the de- 
liverability requirements of said contract. 


4) For the purpose of avoiding any hardship to either 
party hereto, which might result from the occurrence of 
the contingencies hereinabove set forth, the parties hereto 
agree and contract as follows: 
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a) That, during the initial period of time wherein 
gas is being delivered and purchased without compres- 
sion being required, Producer may, by thirty days 
written notice duly delivered to Gatherer, notify 
Gatherer that one-third or more of the total number 
of gas wells under the subject contract (or four wells, 
whichever is lesser) are unable to enter Gatherer’s 
pipeline, and that such wells require compression to 
effect additional deliveries of gas from such wells, or 
that those wells able to deliver against Gatherer’s line 
pressure are unable to deliver in sufficient quantities 
to comply with deliverability requirements and that 
field compression is required. 


b) Within thirty days next following the date of 
receipt of such notice, Gatherer shall, by notice in 
writing, advise Producer that it is either electing to 
install compression facilities in accordance with Article 
X of said contract, or, in the alternative, Gatherer shall 
advise Producer that it does not elect to install such 
compression facilities. In the event Gatherer elects to 
compress in accordance with the foregoing, it shall, 
within 120 days immediately next following the date 
of such election, install the necessary compression 
facilities and commence compression of such gas, and 
in the event Gatherer fails to do so, Producer shall 
have the right to so install and compress in accordance 
with the other provisions of this letter. 
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c) In the event Gatherer elects not to install said 
facilities, as provided above in subparagraph b, then 
Producer may install such compression facilities, and 
in such event, Gatherer shall pay to Producer, in addi- 
tion to the price set forth in said contract, a service 
charge as follows: 
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(1) Commencing with date of first deliveries under 
said contract, and for the succeeding twelve-month 
period, the charge shall be 1.6¢ per MCF. 


(2) For the next succeeding twelve-month period, 
the charge shall be 1.65¢ per MCF. 


(3) For the next succeeding twelve-month period, 
the charge shall be 1.70¢ per MCF. 


(4) Thereafter, and for the duration of the said 
contract, the charge shall be 1.75¢ per MCF. 


Provided, however, that in the event Producer so 
elects to compress, the charge for such compression 
shall be only on that gas actually requiring com- 
pression. 

a) If Producer compresses under ¢) above, the de- 
livery pressure at the point of delivery shall not ex- 
ceed 1,000 psia. If Gatherer elects to compress under 
b) above, then when 14 of the total numbers of gas 
wells (or four gas wells, whichever is lesser) shall be 
unable to deliver into Producer’s field gathering system 
without additional compression, Gatherer shall be re- 
quired to lower the compressor suction pressure, as 
required, down to, but not below, 250 psia. 


In connection with the foreging agreement, it is hereby 
agreed that whichever party shall commence compression 
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under these terms shall continue to compress throughout 
the life of the subject Gas Purchase Contract. 


It is expressly stipulated and understood that this letter 
in no respect amends or changes any section, term, or 
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provision as written in said contract, but is for the limited 
and express purpose of providing for the future conditions 
which may arise as herein described. The provisions hereof 
shall extend to the successors and assigns of the parties 
hereto. 


If the above and foregoing reflects your understanding of 
our agreement, please execute in the place provided below 
and return one copy of this letter to the undersigned. 


Very truly yours, 


SoutH Texas Narurau Gas 
GaTHERING COMPANY 


By Jack Ware 
Jack Ware, Vice President 


The above and foregoing accepted and agreed to this 
the Sth day of July, 1960. 


Pravo Om anp Gas Company 


By Pav R. Haas 
President 
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Received July 18, 1960 


Prapo Om & Gas Company 
FPC Gas Rate ScHepute No. 


STATEMENT ATTACHED TO RATE SCHEDULE 
PURSUANT TO SECTIONS 154.91(b) AND 
154.92(b) OF THE COMMISSION’S REGULATIONS 


Pursuant to Sections 154.91(b) and 154.92(b) of the 
Commission’s Regulations under the Natural Gas Act, this 
statement is attached to the copies of the Gas Purchase 
Contract dated June 30, 1960, as amended, between Prado 
Oil & Gas Company, as Seller, and South Texas Natural 
Gas Gathering Company, as Buyer, which are being filed 
with the Commission as a rate schedule. Said contract, 
as amended, covers the sale of natural gas from the Prado 
Field, Jim Hogg County, Texas. This rate schedule is 
fled on behalf of and covers the interest of Prado Oil & 
Gas Company, a signatory party to the subject contract. 


The estimated sales and billing for the first month of 
service are as follows: 


Sales in MCF Price Per MCF Gross Revenue 
360,000 16.¢/Mef $57,600.00 


5852 


The volume as set forth above is computed at 14.65 psia. 


The application for a certificate of public convenience and 
necessity, filed contemporaneously herewith, includes a 
statement of intention to invoke Section 157.28 of the Com- 
mission’s Regulations in order that the sale of gas under 
the subject contract may be initiated immediately upon 
receipt from the Secretary of the Commission of the 
notice provided for in said section. It is, therefore, pro- 
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posed that sales and deliveries be commenced as soon as 
possible after receipt of such notice. 


Communications with respect hereto should be ad- 
dressed to: 
Rush H. Record 
J. Evans Attwell 
Vinson, Elkins, Weems & Searls 
1100 Esperson Building 
Houston 2, Texas 


and 


Paul R. Haas 

Prado Oil & Gas Company 
P. O. Box 779 

Corpus Christi, Texas 
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A complete copy hereof has been funished to South Texas 
Natural Gas Gathering Company. 


Respectfully submitted, 


Vinson, Evkrys, Weems & Sears 


By J. Evans ATTwELu 
J. Evans Attwell 
Attorneys for Prado Oil & 
Gas Company 
Dated at Houston, Texas, 
this 15th day of July, 1960. 


FPC GAS RATE 

SCHEDULE NO. 2 

CERT. DOCKET CI61-79 
LP. No. 

FILING DATE: 7-18-60 


INDEX 
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Contract Number 3625-D-1 
Prado Field 
Jim Hogg County, Texas 


GAS PURCHASE CONTRACT 
(Om-We.t Gas) 


By Tuts Contract, made and entered into as of the 30th 


day of June, 1960, by and between South Texas Natural 
Gas Gathering Company, a Texas corporation, hereinafter 
referred to as ‘‘Gatherer,’? and Prado Oil & Gas Com- 
pany, a Texas corporation, hereinafter referred to as 
‘*Producer’’; 


WITNESSETH: 


In consideration of the mutual covenants and conditions 
herein contained, the parties hereto mutually covenant and 
agree as follows: 

Articte I 
DEFINITIONS 


1. The term ‘‘Producer’s properties,’’ as used in this 
Agreement, shall mean the oil, gas, and mineral leases, 
as are described in Exhibit ‘‘A’’, attached hereto and made 
a part hereof, down to a depth of forty-two hundred feet 
(4,200’) from the surface. 
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2. The term ‘‘gathering facilities,’’ as used in this agree- 
ment, shall mean the gathering facilities to be constructed 
by Gatherer hereunder. 


3. The term ‘‘gas,’? as used in this agreement, shall 
mean gas produced from oil wells now or hereafter located 
on Producer’s properties, limited, however, to gas pro- 
duced from presently known producing formations on the 
date hereof down to a depth of forty-two hundred feet 
(4,200’) from the surface of the earth, and including 
specifically the casinghead gas produced from the forma- 
tions identified as Middle Loma Novia I, II, and ITI sands, 
the Lower Government Wells ‘‘B’’ sand, and the Prado 
sand. The classification of a well as an oil well or gas (or 
gas condensate) well by the Railroad Commission of Texas 
or other governmental authority shall be determinative of 
its status hereunder. 


4. The term ‘‘day,’’? as used in this agreement, shall 
mean a period of twenty-four (24) consecutive hours, 
beginning at 7:00 A. M., Central Standard Time, and end- 
ing at 7:00 A. M., Central Standard Time on the next suc- 
ceeding calendar day. 

5. The term ‘‘month,’’ as used in this agreement, shall 
mean the period beginning at 7:00 A. M., on the first day of 


a calendar month, and ending at 7:00 A. M., on the first day 
of the next succeeding calendar month. 
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6. The term ‘‘year’’ or the term ‘‘accounting year,”’ as 
used in this agreement, shall mean the period beginning 
at 7:00 A. M. on the first day of a calendar year, and end- 
ing at 7:00 A. M. on the first day of the next succeeding 
calendar year; provided, however, that the period from the 
date of first deliveries of gas hereunder, or from the date 
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such deliveries are required to begin, as the case may be, 
until the first day of the next succeeding calendar year, 
shall be deemed to be a year or accounting year; and the 
period from 7:00 A. M. on the first day of the last calendar 
year during the term of this agreement, until 7:00 A. M. 
on the day next succeeding the day when this agreement 
terminates shall be deemed to be a year or accounting year. 


7. The term ‘‘MCF,”’ as used in this agreement, shall 
mean one thousand (1,000) eubie feet. 


8. The term ‘‘BTU,”’ as used in this agreement, shall 
mean British Thermal Unit. 


9. The term ‘‘psia,’? as used in this agreement, shall 
mean pounds per square inch absolute. 


10. The term ‘‘psig,’? as used in this agreement, shall 
mean pounds per square inch, gauge. 
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Articie II 
PRELIMINARY CoNDITIONS 


Since it is mutually agreed that the procurement of gov- 
ernmental authorization, in form and substance reasonably 
satisfactory and acceptable to both Gatherer and Producer, 
respectively, shall be a condition precedent to the delivery 
of gas hereunder and to the continued effectiveness of this 
Contract, it is expressly provided that Gatherer and Pro- 
ducer, respectively, will promptly, upon execution of this 
instrument, make and prosecute with due diligence such 
applications and filings to and with the Federal Power 
Commission, as may be required on the part of each said 
party, respectively, in order to obtain such governmental 
authorizations, permits, and rights as are reasonably nec- 
essary to the performance of the terms and conditions of 
this Agreement by each of the parties thereto. In addition 
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to the making of said applications and filings, each said 
party agrees to exercise due diligence to obtain the gov- 
ernmental authorization above referred to; and each party 
hereto agrees to promptly furnish the other party with 
copies of all correspondence, applications, and orders made 
to and issued by the Federal Power Commission and other 
governmental regulatory bodies having jurisdiction of the 
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premises. Within ten (10) days following receipt of cer- 
tificate, the party receiving such certificate shall notify the 
other party whether such certificate is acceptable. Within 
ten (10) days thereafter, the party so notified will reply 
whether such certificate is acceptable to it. If either party 
so notifies the other that a certificate is not acceptable, then 
within fifteen (15) days’ thereafter, either party shall have 
the right to cancel this Contract by notifying the other of 
its election to cancel. The decision as to whether a cer- 
tifieate is acceptable shall be at the sole discretion of the 
party making the decision. 


No gas shall be sold or delivered hereunder until each 
of the parties hereto has received and both accepted ac- 
ceptable governmental authorization, as herein provided 
for. 


ArticLe III 
ConpiTIoNaL AGREEMENTS 


Conditioned upon the fulfillment of the requirements 
of Article II., hereof, and the further terms and provisions 
of this Agreement: 


1. Gatherer agrees to construct and install, with due 
diligence, the facilities necessary to receive gas from 
Producer’s properties hereunder; and Gatherer and Pro- 
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ducer agree that, upon completion thereof, sale and 
delivery of gas hereunder shall be promptly commenced; 
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2. Producer represents that Producer’s properties are 
not subject to any commitment of the Producer in conflict 
with this Agreement and that Producer desires to sell gas 
to be produced therefrom to Gatherer under, and subject 
to, the terms and conditions hereof; 


3. Producer agrees that it will proceed with due diligence 
in the performance of all acts required for delivery of the 
volumes of gas provided herein from Producer to Gatherer, 
but without obligation on Producer to drill any additional 
wells or to do any other act covered by any of the con- 
ditions or limitations elsewhere provided herein. 


ARTICLE IV 
Term 


Subject to the other provisions of this Contract, it shall 
be for a preliminary term and a primary term as herein- 
after indicated. The preliminary term shall commence 
upon the final execution hereof by all of the parties in- 
dicated hereon and shall continue down to, but not includ- 
ing, the date of the first delivery of gas hereunder, unless 
terminated at an earlier date under the provisions of this 
Agreement. The primary term hereof shall be for a period 
of time commencing on the date of the first deliveries of gas 
hereunder and continuing, 
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subject to fulfillment of the terms and conditions of this 
Agreement, until all gas committed hereunder shall have 
been depleted under the provisions hereof, or until the 
expiration of twenty (20) years from date of first delivery 
of gas hereunder, whichever date occurs first. 
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ARTICLE V 
CoMMITMENT OF RESERVES 


1. Subject to the terms, conditions, and reservations of 
this Contract, Producer hereby commits to the performance 
of this Contract all of Producer’s interest in the gas in 
Producer’s properties, specifically subject, however, to the 
exclusions and limitations as set forth in Paragraph 3 of 
Article I hereof; and, to insure faithful performance of 
the provisions of this Contract, Producer covenants to sell 
and deliver to Gatherer at the point of delivery on Pro- 
ducer’s properties. No other disposition may be made of 
such gas except as herein otherwise provided. 


2. Notwithstanding any of the other provisions of this 
Contract, Producer shall not be required to produce any 
well or wells in a manner which, in its sole judgment, would 
constitute waste or which would not constitute good operat- 


ing practice; nor shall Producer be obligated to drill 
additional 
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wells or to deepen, plug back, or re-work any existing well 
when in its uncontrolled discretion, it would not be in 
accordance with sound operating practices or reasonably 
prudent or profitable to do so. It is understood that the 
gas covered by this Contract is gas which is produced from 
oil wells (and the residue gas attributable thereto); and 
notwithstanding anything contained in this Contract to 
the contrary, the production of such gas is agreed to be 
incidental to the production of oil, and Gatherer shall have 
no control of any nature whatsoever over such oil produc- 
tion; and Producer specifically reserves the right at its 
uncontrolled discretion from time to time to produce or 
shut in such oil wells (or any of them) as Producer may 
elect and to vent, flare, use, sell to others for Producer’s 
own account or otherwise dispose of such gas committed 
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hereto as Gatherer shall fail to take when tendered, all 
without prejudice to whatever right Producer may have 
against Gatherer by reason of Gatherer’s breach of the 
obligation to take such gas. 


ARTICLE VI 
RESERVATIONS OF PRopUCER 


1. The Producer hereby expressly reserves the following 
rights with respect to gas from Producer’s properties, as 
follows: 
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a. The right to use gas produced from Producer’s prop- 
erties for the following purposes: 


(1) For the exploration, development, and operation of 
the leases described in Exhibit ‘“A,’’ and Producer’s leases 
now or hereafter owned in the vicinity thereof, including, 
but not limited to, the right to use gas for gas lift of liquids; 


(2) For the delivery to the lessors in Producer’s leases 
of gas which the lessors are entitled to use under the terms 
of such leases; 


(3) For the operation of the facilities which Producer 
may install in order to deliver, and in connection with the 
delivering of, gas hereunder, or in connection with the de- 
livery of gas-well gas under similar Contract between 
Gatherer and Producer of even date covering gas-well gas; 
and 


(4) For use in pressure maintenance and in repressur- 
ing reservoirs under the leases described in Exhibit ‘‘A’’ 
or leases of the Producer adjacent to or in the vicinity 
thereof; provided, that in the event gas is used for the 
aforesaid purpose or purposes in reservoirs not committed 
hereunder, then each such reservoir, to the extent only of 
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such gas so injected therein, shall be deemed for all pur- 
poses to be committed under the terms of this Contract as 
if originally contained therein as a part of Producer’s 
properties. 
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b. The right to process gas, or cause said gas to be 
processed, prior to delivery hereunder for recovery or ex- 
traction of liquefiable hydrocarbons (including the right to 
use the gas for fuel in operations of any gasoline plant or 
other plant in which the gas is processed). 


ec. The right to the shrinkage in volume, by reason of the 
rights reserved by Producer herein, without payment 
therefor however, and provided that in the exercise of such 
rights Producer does not reduce the total heating value 
below 950 BTU’s per cubic foot. 


d. The right to pool, combine, and unitize any of Pro- 
ducer’s leases with other properties of Producer and of 
others, and to alter such pooling, combination, or unit, in 
which event this Contract shall cover Producer’s interest 
in the unit or pool, and the gas attributable thereto, to the 
extent that Producer’s interest is derived from the portion 
of the committed reserves contributed by Producer to such 
unit so formed. Producer shall give notice, in writing, to 
Gatherer of any change contemplated under this para- 
graph as is deemed material to this Contract. 


2. Producer reserves the right to release any lease or 


any segregated portion thereof as to any or all depths 
and/or minerals dedicated hereunder. 
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3. The Producer further expressly reserves the right to 
operate Producer’s properties as Producer may elect in its 
uncontrolled discretion. Producer shall never be required 
to produce any well in excess of the maximum efficient rate 
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of flow or in any manner which would cause waste of oil 
and/or gas. 


4. Producer may at any time, without liability to 
Gatherer, clean out, deepen or abandon any well or wells 
connnitted under this Contract on Producer’s properties or 
use any method for the production of oil in its sole discre- 
tion and without regard to the gas committed hereunder; 
and Producer hereby specifically reserves the right to 
introduce air, gas, or any other extraneous substance into 
the wells covered hereby or into the formation or forma- 
tions from which said wells are producing, when in the 
sole discretion of Producer the introduction of such sub- 
stance is desirable in the operation of such wells for the 
production of oil, even though such wells may be partially 
or entirely destroyed as producers of gas. 


ARTICLE VII 


VoLUMES 


Commencing with the initial delivery of gas hereunder, 
Gatherer agrees to receive and purchase, and Producer 
agrees to 
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deliver and sell, subject to the limitations and conditions 
herein elsewhere provided for, all of the gas from time to 
time available and tendered by Producer hereunder for 
delivery to Gatherer. 


Articte VIII 


QUALITY 


1. The gas as delivered by Producer to Gatherer shall 
be delivered through a separator or separators, installed 
and maintained by Producer upstream from the point of 
delivery. 
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2. The gas delivered by Producer to Gatherer shall be 
as produced in its natural state except that Producer may 
remove therefrom gasoline, liquids, and other liquefiable 
hydrocarbons to any extent that it may desire without 
redueing the gross heating value below nine hundred and 
fifty (950) BTU per cubic foot. In addition, Gatherer shall 
not be obligated to receive said gas if same shall not be of 
such quality required to meet the following specifications: 


a. Be commercially free of dust, gum, gum-forming 
constituents, gasoline, and other solid matters, and/or free 
liquids at the point of delivery; 


5869 


b. Contain not more than one (1) grain of hydrogen 
sulphide per one hundred (100) cubic feet, as determined 
by the cadmium sulphate quantitative test as presently 


prescribed by the regulations of the Railroad Commission 
of Texas; 


ce. Contain not more than twenty (20) grains of total 
sulphur per one hundred (100) eubie feet; 


d. Contain not more than three per cent (3%) by volume 
of carbon dioxide; 


e. Contain not more than one per cent (1%) by volume 
of oxygen; 


f. Contain a gross heating value of at least nine hundred 
fifty (950) BTU per cubic foot saturated with water vapor 
at a temperature of sixty (60) degrees Fahrenheit and at an 
absolute pressure equivalent to thirty (30) inches of mer- 
eury at thirty-two (32) degrees Fahrenheit; and 


g. Have a temperature of not more than one hundred 
thirty (130) degrees Fahrenheit, nor less than forty (40) 
degrees Fahrenheit, when delivered to Gatherer. 
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3. Producer will be supplied with adequate notice by 
Gatherer and shall have the right to be represented and to 
participate in all tests of gas delivered hereunder and to 
inspect any equipment used in determining the nature or 
quality of the gas. 
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4. Should the gas tendered by Producer fail at any time 
to conform to any of the specifications of this Article, 
other than the gross heating value requirement (f) of the 
foregoing paragraph 2 of Article VIII, Gatherer shall 
notify Producer of any such failure. If, within thirty (30) 
days following receipt of such notice, Producer does not 
notify Gatherer that Producer will take steps to treat the 
gas so as to make it meet the above specifications, Gatherer 
shall within fifteen (15) days notify Producer of Gatherer’s 
intent to accept and treat such gas and in the event Pro- 
ducer has failed to reply to such notice within fifteen (15) 
days, Gatherer may accept the delivery of gas and, at its 
option, treat the gas so that it will conform to the above 
specifications; and Producer will reimburse Gatherer for 
any fair and reasonable expense so incurred, but not to 
exeeed One Cent (1¢) per MCF. Gatherer may refuse to 
accept gas not meeting the above specifications, in which 
event Producer shall have the right, upon thirty (30) days’ 
written notice to Gatherer, to have released from the Con- 
tract and from the commitment under this Contract all 
(but only) that type of gas that Gatherer then refuses to 
take; and Producer will be free to sell such gas elsewhere. 
It is provided, however, that, if the gas does not meet the 
specifications and Gatherer refuses to take any part of 
such gas not meeting such specifications, then all 
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of the gas not meeting such specifications shall be deemed 
to be released from this Contract. 
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5. Should the gross heating value of the gas tendered 
fall below nine hundred seventy-five (975) BTU per cubic 
foot, Gatherer shall accept such gas, in which case the price 
provided for in Article XI hereof shall be reduced by 
multiplying such price by a fraction, the numerator of 
which is the actual BTU content of the gas and the 
denominator of which is nine hundred seventy-five (975). 
Gatherer may refuse to accept any gas tendered below nine 
hundred fifty (950) BTU, in which case Producer shall have 
the right to cancel and terminate this Contract upon thirty 
(30) days’ written notice. 


ArticLte IX 
Point or DELivery AND PRESSURE 


1. The point of delivery of all gas from Producer’s 
properties shall be at a point on Gatherer’s existing line 
where same crosses the common line of Surveys 39 and 88 
on Producer’s properties, at which point Gatherer shall 


install, operate, and maintain a metering and measuring 
station, or stations, as provided for herein. Title to said 
gas shall pass to Gatherer at the delivery point, and Pro- 
ducer shall be relieved of all responsibility and liability in 
connection with the handling of such gas after such de- 
livery. 
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2. Producer shall construct, equip, maintain, and operate 
all field lines and necessary facilities to deliver Producer’s 
gas to Gatherer at the point of delivery, including, but not 
limited to, installation and maintenance of necessary lease 
meters and meter runs on its leases where gauging of 
production prior to delivery may be necessary. 


> 


3. Gatherer shall construct, maintain, and operate all 
necessary lines and facilities to accept Producer’s gas from 
Producer at the point of delivery. Gas delivered by Pro- 
ducer to Gatherer hereunder shall be delivered at the point 
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of delivery against Gatherer’s pipeline pressure up to (but 
not in excess of) 1,000 psia; provided, however, it is 
agreed that if in the sole discretion of Producer the com- 
pression of gas sufficient to meet the above delivery pres- 
sure is uneconomical, Producer shall have the right to 
notify Gatherer of its decision; and thereupon Gatherer 
shall have the option to compress such gas to the required 
delivery pressure up to but not in excess of 1,000 psia; 
and the price to be paid Gatherer for compressing such gas 
shall be a price mutually determined and agreed upon by 
and between Gatherer and Producer but not in excess of 
Four Cents (4¢) per Mef. 
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ARTICLE X 
MEASUREMENT 


1, The unit of volume for measurement of gas delivered 
hereunder shall be one (1) cubic foot of gas at a base 
temperature of sixty (60) degrees Fahrenheit and at an 
absolute pressure of 14.65 pounds per square inch and 
otherwise as provided by the Standard Gas Measurement 
Law of the State of Teaxs (Article 6066b of Vernon’s 
Texas Civil Statutes). Except as provided by law, all 
fundamental constants, observations, records, and pro- 
cedures involved in the determining and/or verifying the 
quantity and other characteristics of gas delivered here- 
under shall, unless otherwise specified herein, be in ac- 
cordance with the standards prescribed in Report No. 3 of 
the American Gas Association as now and from time to 
time amended or supplemented. All measurements of gas 
shall be determined by calculation into terms of such unit. 
All quantities given herein, unless otherwise expressly 
stated, are in terms of such unit. 


2. Gatherer shall install, maintain, and operate, at its 
own expense, a measuring station located on its gathering 
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system adjacent to the point of delivery. Said measuring 
station shall be so equipped with orifice meters, recording 
gauges, or other types of meter or meters of standard 
make and design commonly 
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acceptable in the industry as to accomplish the accurate 
measurement of gas delivered hereunder. The changing of 
charts and calibrating and adjusting of meters shall be done 
by Gatherer. 


3. Producer may, at its option, install check meters 
for checking Gatherer’s measurement; and same shall be 
so installed as not to interfere with the operation of 
Gatherer’s facilities. 


4. The temperature of the gas flowing through the 
meter or meters shall be determined by the continuous use 
of a recording thermometer installed by Gatherer so that it 
will properly record the temperature of the gas flowing 
throught the meter or meters. The arithmetical average of 
the hourly temperatures recorded each day shall be used 
in computing measurements for that day. 


5. The specific gravity of the gas flowing through the 
meter or meters shall be determined by use of a recording 
cravitometer installed by Gatherer so that it will properly 
record the specific gravity of the gas flowing through the 
meter or meters. The arithmetical average of the hourly 
specific gravity recorded each day shall be used in com- 
puting measurements for that day. It is provided, how- 
ever, that the specific gravity may be computed by other 
means with the consent of Producer. 
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6. The heat content of the gas may, at Gatherer’s option, 
be determined by a recording calorimeter installed by 
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Gatherer. The arithmetical average of the hourly heat 
content recorded each day shall be considered as the heat 
content of the gas delivered during such day. The heat 
content of the gas may be measured by other means ac- 
ceptable to Producer. 


7. Producer shall have access at all reasonable times to 
metering equipment, including all other instruments used 
by Gatherer in determining the measurement and quality of 
the gas delivered hereunder; but the reading, calibrating, 
and adjusting thereof, and the changing of charts, shall be 
done only by employees, agents, or representatives of 
Gatherer. 


8. Upon request by Producer, Gatherer shall submit to 
Producer monthly all meter charts, chart computations, 
and other applicable data from tests as provided for in 
paragraphs 4, 5, 6, and 7, subject to return by Producer 
within fifteen (15) days after the receipt thereof, after 


which the charts shall be kept on file for a period of two 
(2) years for the mutual use of all parties. 


5876 


9. At least once each month, and on a date as near the 
first of the month as practicable, Gatherer shall calibrate 
the meters and instruments, or cause the same to be eali- 
brated. Gatherer shall give Producer sufficient notice in 
advance of such tests so that Producer may, at its election, 
be present in person or by its representative to observe 
adjustments, if any, which are made. Gatherer will notify 
Producer prior to calibrating the meters and instruments 
so the Producer can have its representative present. For 
the purpose of measurement and meter calibration, the 
atmospheric pressure shall be assumed, unless otherwise 
determined by the Standard Gas Measurement Law, to be 
14.7 pounds per square inch irrespective of variations in 
natural atmospheric pressure from time to time. 


345 


(5876) 


10. If, upon any test, the metering equipment in the 
aggregate is found to be inaccurate by two per cent (2%) 
or more, registration thereof and any payments based upon 
such registrations shall be corrected at the rate of such 
inaccuracy for any period of inaccuracy which is definitely 
known or agreed upon, or, if not known or agreed upon, 
then for period extending back one-half of the time elapsed 
since the last day of the calibration. Following any test, 
any metering equipment found to be inaccurate to any 
degree shall be adjusted immediately 
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to measure accurately. If, for any reason, any meter is 
out of service or out of repair so that the quantity of gas 
delivered through such meter cannot be ascertained or 
computed from the readings thereof, the quantity of gas so 
delivered during such period same is out of service or out of 
repair shall be estimated and agreed upon by the parties 
hereto upon the basis of the best available data, using the 
first of the following methods which is feasible: 


a. By using the registration of any check measuring 
equipment of Producer, if installed and registering; 


b. By correcting the error, if the percentage of error is 
ascertainable by calibration, test, or mathematical calcula- 
tion; or 


ce. By estimating the quantity of deliveries by deliveries 
during preceding periods under similar conditions when the 
meter was registering accurately. 


11. The measurement hereunder shall be corrected for 
deviation from Boyle’s Law at the pressures and tempera- 
tures under which gas is delivered hereunder. 
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ARTICLE XI 
Price anp Brine 


1. Gatherer shall pay for each one thousand (1,000) 
cubie feet (one MCF) of gas delivered hereunder, or for 
which Gatherer is obligated to pay for if not taken, during 
each respective period hereinafter stated, as follows: 


a. From July 1, 1960, through June 30, 1964, sixteen 
cents (16¢). 


b. The price shall escalate one cent (1¢) per MCF each 
four (4) years after July 1, 1960, during the term of this 
Contract. 


2. After delivery of gas has commenced, or payments 
are due under the terms of this Contract, Gatherer shall, 
on or before the 25th day of each month, render to Pro- 
ducer a statement showing the quantity of gas delivered, 
or for which payment is due hereunder during the preced- 
ing calendar month and any proper adjustments made by 
Gatherer, and shall therewith pay Producer the amount due 
hereunder. Sums of money due Producer hereunder shall, 
if not paid within ten (10) days from the date upon which 
such sums become due and payable, bear interest at the rate 
of six (6) per cent per annum until paid. Gatherer, at its 
election, may deduct, from its payment to Producer, sums 
(if any) due by Producer to Gatherer under Article VIII, 
Paragraph 4, of this Contract. 
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3. In the event that prompt and timely payment is not 
duly made in full compliance with all applicable provisions 
herein contained, Producer may, at its option, by thirty 
(30) days written notice duly made to Gatherer, cancel 
in its entirety this Contract. 


347 


(5879) 


4. Each party hereto shall have the right, at all rea- 
sonable times, to examine the books and records of the 
other party to the extent necessary to verify the accuracy 
of any statement, charge, computation, or demand made 
under or pursuant to this Contract. Any statement shall be 
final as to both parties unless questioned within two (2) 
years after payment thereof has been made. 


Argricte XII 
Taxes 


1. Producer shall pay all excise, severance, sales, occupa- 
tion, and other taxes of like nature levied in respect to the 
gas and the handling thereof prior to the delivery to 
Gatherer, at the rate or rates existing as of the date of 
this Contract, provided; however, that nothing herein con- 
tained shall require Producer to pay any ‘‘severance bene- 
ficiary tax’’ imposed by Chapter 22, et seq., of Title 122A, 
passed by the Third Called Session of the Texas Legisla- 
ture, July 30, 1959, with respect to gas delivered hereunder. 
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2. Gatherer agrees that, if at any time during the term 
of this Contract any new or additional occupation, produc- 
tion, severance, gathering, compression, or sales tax, or 
taxes of similar nature or equivalent in effect (except that 
certain ‘‘serverance beneficiary tax’’ as set forth in Para- 
graph 1, above), in excess of the rate prevailing as of 
March 15, 1960, shall be validly imposed or made applicable 
by any lawful authority on the gas delivered to Gatherer 
pursuant to this agreement, or on the production, sever- 
ance, gathering, or sale thereof, so that Producer shall be 
required to pay such increase either directly or through 
reimbursing others, Gatherer shall, subject to the conditions 
hereinafter set forth, pay to Producer three-fourths (34) 
of any such increase in taxes, or three-fourths (34) of such 


348 


(5881) 


new taxes, provided; however, that in computing such in- 
creases in taxes there shall not be included increases in 
income taxes, capital stock taxes, franchise taxes, general 
property taxes, or such other taxes of like nature, as may 
hereafter be imposed. In case any such adjustment in 
taxes is to be made, Producer shall notify Gatherer im- 
mediately and shall, within ninety (90) days, prepare and 
submit to Gatherer a statement setting forth the amount 
of such new or excess taxes that it has paid; and, within 
thirty (30) days 
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after submission of such statement, an adjustment between 
the parties hereto shall be made by Gatherer reimbursing 
Producer to the extent of three-fourths (34) of such new 
or excess taxes, as herein defined, which Producer shall 
have so paid. Like taxes, applicable to any royalty, over- 
riding royalty, production payment, or similar interest, 


shall be considered to be covered by the provisions of this 
section, if the reimbursement made by Gatherer to Pro- 
ducer with respect thereto is passed on by Producer to the 
owner of such royalty, overriding royalty, production 
payment or similar interest, whether or not Producer is 
legally obligated to do so. 


Articte XIII 
Recuuatory Bopres 


This Contract is subject to all present and future valid 
laws of the State of Texas and lawful orders of the Rail- 
road Commission of the State of Texas, and all other 
regulatory bodies now or hereafter having jurisdiction of 
the parties under the statutes of the State of Texas or 
otherwise. In the event that this Contract should be can- 
celled by either party, or in the event that either party 
hereunder should be obligated to release all or any part 
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of the gas dedicated hereto, then the parties agree that they 
each 
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respectively will make such filings before all governmental 
agencies as may be necessary or proper to effectuate the 
cancellation or release and will prosecute such filings with 
due diligence to completion. 


ArTICcLE XIV 
Force MaJEURE 


1. Neither party hereto shall be liable for any failure of 
performance due to causes beyond its control (and refusal 
of either party to accede to demands of laborers or labor 
unions which it considers unreasonable shall not deny it 
the benefits of this provision), provided that no cause shall 
relieve the Gatherer of its obligation to make payments 
of amounts due hereunder. 


2, Both Gatherer and Producer agree that, due to the 
exigencies that may arise from time to time in the operation 
of their respective properties, short interruptions in the 
delivery or receipt of gas may occur, and that, during such 
short periods of interruption, neither party shall be liable 
to the other for any failure of performance under the terms 
of this Contract. Such short periods of time shall not 
exceed thirty (30) days. 
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3. Either party hereto shall within five (5) days after 
occurrence of any such event arising under Force Majeure 
notify the other party of the time and full nature of such 
event. Upon termination of such event, similar notice shall 
be given. The provisions of Force Majeure shall not be 
invokable by either party hereto prior to the time that 
notice is given as provided for in this Paragraph 3., and 
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this condition shall apply on each event or occurrence as it 
may arise througout the term of this Contract. 


ArticLe XV 
Warranty oF TITLE To Gas 


1. Producer hereby warrants title to the gas sold here- 
under and the right of Producer to sell the same; and the 
Producer warrants that all such gas is owned by Producer 
free from all liens and adverse claims, including liens to 
secure payment of production taxes, severance taxes, and 
other taxes. Producer shall, at all times, have the obliga- 
tion to make settlements for all royalties due and payments 
to the mineral and royalty owners under Producer’s leases, 
as modified by unitization agreements or other documents 
as may appear of record or otherwise be binding upon 
Producer, and in accordance with the terms of the re- 
spective leases, and to make settlements 
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with all other persons having any interest in the gas sold 
hereunder; and Producer agrees to indemnify Gatherer 
and save it harmless from all suits, actions, debts, accounts, 
damages, costs, losses, and expenses arising from or out 
of adverse claim of any character whatsoever, if asserted 
in respect to any of said gas. Gatherer may retain, as 
security for the performance of Producer’s obligations 
with respect to such claim under this section, the entire 
purchase price of the gas until Gatherer has been satisfied 
as to the amount of such claim, and thereafter up to the 
amount of such claim, both without interest, until such claim 
has been finally determined or until Producer shall have 
furnished bond to Gatherer in an amount and with sureties 
satisfactory to Gatherer, conditioned for the protection 
of Gatherer with respect to such claim; provided, however, 
that Gatherer shall in no event retain a greater portion of 
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the purchase price of said gas than is reasonably neces- 
sary to protect Gatherer from the asserted liability. 


2. If at any time hereafter it shall appear that the owner- 
ship or title to all or part of said lands or leases, or the 
gas produced therefrom, is vested in a party or parties 
other than Producer, and Producer shall lose or relinquish 
title thereto as a result of such defect or failure of title, 
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Producer shall be released from all further obligations 
hereunder with respect to such lands, leases, and the gas 
produced therefrom, as may be affected by such defect or 
failure of title. 


Articte XVI 
EaseMENTS 


To the extent that it may lawfully do so without impair- 
ing its own similar rights, Producer hereby assigns and/or 
grants for the duration of this Contract to Gatherer an 
easement across Producer’s leases for the purpose of 
installing, using, inspecting, repairing, operating, replac- 
ing and/or removing Gatherer’s pipe, meters, lines, and 
other equipment used or useful solely in the performance of 
this Contract, subject to the obligations to pay surface 
damages, if any. It is intended that any property of 
Gatherer placed in or upon any of such land shall remain 
the personal property of Gatherer, subject to removal by 
it upon the expiration or termination of this Contract for 
any reason, and Gatherer shall have a reasonable time after 
the expiration of this Contract to remove same. Gatherer 
shall indemnify and hold Producer harmless from all 
claims and damages for all injuries to persons (including 
death) or property arising out of Gatherer’s use of the 
easement hereunder granted, and for surface damages in 
connection therewith. 
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ArticLE XVII 
MISCELLANEOUS 


1. No waiver by either Producer or Gatherer of any 
default of the other under this Contract shall operate as 
a waiver of any future default, whether of like or different 
character or nature. In the event of a default by either 
party hereto, the other party hereto shall have the right 
to cancel and terminate this Contract by giving thirty (30) 
days’ notice in writing to the other party, which notice 
shall specifically state and set forth the nature of the de- 
fault being complained of; provided, that such party noti- 
fied to be in default may cure or remedy the described de- 
fault within the thirty (30) day period and by so doing 
continue the effective term of said Contract. Further, the 
right is hereby granted to Producer to make demand and 
receive payment directly from Gatherer’s pipeline pur- 
chaser (provided that notice of default in payment has 
been duly given as herein elsewhere provided) for sums 
of money to which Producer may be duly entitled and for 
which sums of money Gatherer for any reason fails to 
make timely payment of. Presentation of this Contract 
shall be sufficient evidence of Producer’s right to receive 
such payments until pipeline purchaser has been notified 
by Producer and Gatherer jointly. 
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2. This Contract shall bind and inure to the respective 
successors and assigns of each of the parties hereto, but 
no assignment shall relieve any party’s obligation here- 
under without the written consent of the other. 


3. Producer expressly does not by the terms of this 
Contract sell, transfer, or assign unto Gatherer any title 
or interest whatsoever in Producer’s leases, or in any pipe, 
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meters, lines, or other equipment of any nature owned or 
used by Producer in the operation of its system or leases. 


4. The volume specified in this Contract is based on the 
total sum of all gas in, under, and that may be produced 
from the leases and lands subject to this Contract, and 
not on Producer’s interest in such gas reserves; and, if 
less than the whole amount of the gas produced and mar- 
keted from such leases and lands is delivered to Gatherer 
under the terms of this Contract, then such specified vol- 
ume will be reduced proportionately. 


5. Any notice, request, demand, statement, or payment 
provided for in this Contract, except as otherwise herein 
provided, may be given in writing, delivered in person or 
by United States mail, to the parties hereto at the addresses 
shown on Exhibit ‘‘B’’ attached hereto, or at such other 
addresses as may be hereafter furnished to the other party 
in writing. 
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6. It is agreed that this Contract may be ratified and 
adopted by any owner of an interest in any lease or leases 
subject hereto, or any lands or leases with which any 
lease or leases subject hereto may be pooled or unitized, 
by execution and delivery to Gatherer of a separate in- 
strument in writing, ratifying and adopting this contract 
insofar as said owner’s interest in any such land, lease, 
or leases is concerned, whereupon such owner shall become 
a party Producer under this Contract with like force and 
effect and to the same extent as though such owner had 
executed this Contract at the time of its execution and 
delivery; and all the terms and provisions of this Con- 
tract shall thereupon become binding upon Gatherer and 
any such owner. 


7. Each Producer, executing or ratifying this Contract, 
makes and enters into this Contract severally and not 
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jointly with other Producers, and is selling its gas to 
Gatherer severally and not jointly with other Producers, 
and they are not acting as partners, joint ventures, or 
otherwise jointly in this transaction, and nothing herein 
contained or provided shall operate to or be construed as 
creating any such relationship. 
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Articte XVIII 
COUNTERPART EXECUTION 
Is Wrrness WHEREoF, The parties have executed this 
Contract in multiple counterparts, each of which, when 
executed by Gatherer and any Producer, shall constitute 
and be an original effective Contract between Gatherer and 
such Producer as of the date first above written. 
GATHERER: 


Sourn Texas Natura, Gas 
GATHERING CoMPANY 


By /s/ Jack Ware 
Vice President 
ATTEST: 


/s/ Exurs M. Brown 
Secretary 
Corporate SEAL AFFIXED 
PRODUCER: 
Pravo Om & Gas Company 


By /s/ Pavut R. Haas 
President 
ATTEST: 


/s/ Broce Prerin 
Assistant Secretary 


Corporate Seau AFFIXED 


335 


5890 
EXHIBIT ‘“‘A”’ 


This Exhibit ‘‘A’’ is attached to and made a part of Agree- 
ment between SoutH Texas Natura Gas GaTHERING Com- 
pany, as GATHERER and Prapo Om & Gas Company, as Pro- 
pucer, dated June 30, 1960. (Herein identified as Contract 
No. 3625-D-1). 


(The following described oil, gas, and mineral leases, 
are limited to gas produced down to a depth of four thous- 
and two hundred feet (4,200’) from the surface of the 
earth.) 


The following described oil, gas, and mineral leases, 
all running from Sarita K. East, as Lessor, and all cover- 
ing lands in Jim Hogg County, Texas, viz.: 


The oil, gas, and other liquid hydrocarbon leases, re- 
ferred to in the foregoing Contract to which this Exhibit 
‘A’? is annexed as being specified herein, consist of the 
three following described leases, Lease ‘‘A’’, Lease ‘‘B”’, 
and Lease ‘‘C,’’? as such leases respectively have been 
amended as set forth below in the description of each such 
lease, namely: 


Lease ‘A’? 


Oil, gas, and hydrocarbon lease dated November 8, 
1954, recorded in Volume 39, pages 64-70 of the Oil & 
Gas Lease Records of Jim Hogg County, Texas, exe- 
cuted by Sarita K. East, as Lessor, and J. W. 
Gorman, G. B. Gierhart and J. R. Howe, as Lessee, as 
amended by the following described instruments: 


(1) Lease amendment dated January 28, 1955, re- 
corded in Volume 39, Pages 74-78 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas, exe- 
cuted by Sarita K. East, as Lessor, and J. W. Gor- 
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man, James W. Gorman, Jr., G. B. Gierhart and 
J. R. Howe, as Lessee. 


Lease amendment dated September 30, 1957 re- 
corded in Volume 43, Pages 353-359 of the Oil 
& Gas Lease Records of Jim Hogg County, Texas, 
executed by Sarita K. East, as Lessor, and J. W. 
Gorman, James W. Gorman, Jr., G. B. Gierhart, 
and J. R. Howe, as Lessees. 
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Lease amendment dated May 12, 1959, recorded in 
Volume 46, Pages 638-641 of the Oil & Gas Lease 
Records of Jim Hogg County, Texas, executed by 
Sarita K. East, as Lessor, and J. W. Gorman, 
James W. Gorman, Jr., G. B. Gierhart and J. R. 
Howe, as Lessees. 


Said oil, gas and hydrocarbon lease dated November 8, 
1954, as so amended by lease amendments dataed Jan- 
uary 28, 1955, September 30, 1957, and May 12, 1959, 
covers the following described land situated in Jim 
Hogg County, Texas, to-wit: 

First Tract: Containing 640 acres, being all of Sur- 
vey 39, Certificate 1009, Abstract No. 10; 


Second Tract: Containing 640 acres, being all of 
Survey 40, Certificate 1009, Abstract 254; 


Third Tract: Containing 640 acres, being all of Sur- 
vey 88, Certificate 85, Abstract 339, as originally 
patented; 


Fourth Tract: Containing 640 acres, being all of 
Survey 87, Certificate 85, Abstract 172, as originally 
patented; 


Fifth Tract: 320 acres, being all of East 4% of Sur- 
vey 53, Certificate 74, Abstract 304; 
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Sixth Tract: Containing 640 acres, being all of Sur- 
vey 56, Certificate 75, Abstract 65; 

Seventh Tract: Containing 303.8 acres, being all of 
Survey $96, Certificate 508, Abstract 203; 

Eigth Tract: Containing 326 acres, being all of Sur- 
vey 895; Certificate 508, Abstract 316; 

Ninth Tract: 178.6 acres being all of Survey 59, 
Certificate 75, Abstract 305; 


Tenth Tract: 800 acres of La Noria de Santo Do- 
mingo Grant, described as follows: 
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Brcrnninc at the Northeast corner of Survey 87, 
Certificate 85, as patented, being a lower Southeast 
corner of Survey $95, Certificate 508; 


Thence North with the Southerly East line of said 
Survey $95, 147 varas to an in corner thereof for the 
Northwest corner hereof; 


3 Pon be eee? Ble aS 


Thence East along the South line of said Survey 
895, 1131 varas to the Southwest corner of Survey 
641, for the Northeast corner hereof; 


Thence South a sufficient distance when enclosed 
with the following bounds to include exactly 800 acres, 
to a point for the Southeast corner hereof; 

Thence West parallel with the South line of such 
Survey 895 to a point on the East line of Survey 88 
as originally patented, for the Southwest corner 
hereof; 

Thence North along the East line of said Survey 88 
as originally patented, and the East line of Survey 87 
as originally patented, to the place of beginning. 
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Lease ‘‘B’’ 


Oil, gas and hydrocarbon lease dated October 24, 1955, 
recorded in Volume 40, Pages 160-165 of the Oil & 
Gas Lease Records of Jim Hogg County, Texas, exe- 
cuted by Sarita K. East, as Lessor, and J.W. Gorman, 
James W. Gorman, Jr., G. B. Gierhart and J. R. Howe, 
as Lessee, as amended by the following described 
instruments: 


(1) Lease amendment dated September 30, 1957, 
recorded in Volume 43, Pages 353-359 of the Oil 
& Gas Lease Records of Jim Hogg County, Texas, 
executed by Sarita K. East, as Lessor, and J. W. 
Gorman, James W. Gorman, Jr., G. B. Gierhart 
and J. R. Howe, as Lessees. 


Lease amendment dated May 9, 1958, recorded 
in volume 45, Pages 172-177 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas exe- 
cuted by Sarita K. East, as Lessor, and J. W. 
Gorman, James W. Gorman, Jr., G. B. Gierhart 
and J. R. Howe, as Lessees. 
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said oil, gas, and hydrocarbon lease dated October 24, 
1955, as so amended by lease amendments dated Sep- 
tember 30, 1957, and May 9, 1958, covers the following 
described tracts of land situated in the County of Jim 
Hogg, State of Texas, to-wit: 


First Tract: Containing 320 acres of land, being all 
of the East one-half (14) of Survey 38, Certificate 
1008, Abstract 252; 


Second Tract: Containing 320 acres, being the East 
one-half (14) of Survey 41, Certificate 1010, Abstract 
11; 
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Third Tract: Containing 640 acres of land, being all 
of Survey 42, Certificate 1010, Abstract No. 253; 


Fourth Tract: Containing 195.10 acres, being all of 
Survey 935, Certificate 27/70, Abstract 303, lying 
Westerly of a line located 2204.18 feet East of and 
parallel to the West line of said Survey 935 and being 
the West 195.10 acres of said Survey 935; 


Fifth Tract: All of Lots Thirty-seven (37) and 
Sixty (60) in Survey 794 and that portion of Lot 
Sixty-one situated in Survey 794, Certificate 1350, Ab- 
stract 238, all of which is shown by a plat entitled 
Sub-Division Map of W. P. Allen’s Jim Hogg County 
Land of record in Vol. 1, page 4, of the Plat Records 
of Jim Hogg County, Texas; 


Sixth Tract: Lots One (1), Two (2), Three (3), 
Eight (S) to Thirteen (13), both inclusive, Eighteen 
(18) to Twenty-three (23), both inclusive, Twenty- 
eight (28) to Thirty-three (33), both inclusive and 
thirty-five (35) to Thirty-sevon (37), both inclusive; 
which said lots are shown on a plat entitled Hallmack 
Oil Company Holdings in Jim Hogg County, of record, 
in Vol. 5, page 60 of the Lease Records of Jim Hog 
County, Texas; each tract containing 160 acres except 
Lot 35 which includes 84 acres and Lot 36 and 37 which 
contain 103 acres each; 
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Seventh Tract: All of the lands, if any, in the El 
Randado Grant, Abstract 113, lying North of a west- 
erly extension of the South line of Survey 794, Certifi- 
cate 1350, Abstract 238 and East of the East lines of 
Lots 1, 10, 11, 20 and 21 according to the plat entitled 
Hallmack Oil Company Holdings in Jim Hogg County, 
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of record in Vol. 5, Page 60 of the Lease Records of 
Jim Hogg County, Texas. 


Lease ‘‘C’’ 


Oil, gas and hydrocarbon lease dated April 8, 1957, 
recorded in Volume 42, Pages 405-411 of the Oil & Gas 
Lease Records of Jim Hogg County, Texas, executed 
by Sarita K. East, as Lessor, and J. W. Gorman, 
James W. Gorman, Jr., G. B. Gierhart and J. R. Howe, 
as Lessee, as amended by the following described 
instruments: 


(1) Lease amendment dated September 30, 1957, re- 
corded in Volume 43, Pages 353-359 of the Oil 
and Gas Lease Records of Jim Hogg County, 
Texas, executed by Sarita K. East, as Lessor, and 
J. W. Gorman, James W. Gorman, Jr., G. B. Gier- 
hart and J. R. Howe, as Lessees. 


Lease amendment dated May 9, 1958, recorded in 
Volume 45, Pages 172-177 of the Oil and Gas 
Lease Records of Jim Hogg County, Texas, exe- 
euted by Sarita K. East, as Lessor and J. W. 
Gorman, James W. Gorman, Jr., G. B. Gierhart 
and J. R. Howe, as Lessees. 


Said oil and gas and hydrocarbon lease dated April 8, 
1957, as so amended by lease amendments dated Sep- 
tember 30, 1957, and May 9, 1958, covers the following 
described tracts of land situated in the County of Jim 
Hogg, State of Texas, to-wit: 


First Tract: All of Survey 935, Certificate 27/70, 
Abstract 303, lying Easterly of a line being located 
2204.18 feet East of and parallel to the West line 
of said Survey so as to include all of said Survey 935, 
except the West 195.10 acres of said Survey 935, 
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(which excepted land is covered hereby under Lease 
“*B”’ above described). 
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Second Tract: All of Survey 794, Certificate 1350, 
abstract 238, Mrs. W. A. Owens, Original Grantee, 
Save anp Excerr Lots 37, 60 and that part of 61 shown 
by the Map entitled Subdivision of W. P. Allen’s 
Lands, Jim Hogg County, Texas, of record in Vol. 1, 
Page 4, of the Map Records of Jim Hogg County, 
Texas, contained and described in the Lease from 
Lessor therein to the Lessee, of date October 24, 1955, 
of record in Vol, 40, pages 160-165 of the Oil and Gas 
Lease Records of Jim Hogg County, Texas; (which 
excepted lots are covered hereby under Lease ‘‘B’’ 
above described) ; 


Third Tract: All of Survey 185, Certificate 8, Ab- 


stract 271, R.&R.R. Railroad Company, Original 
Grantee; 


Fourth Tract: All of Survey 641, Abstract 204, Cer- 
tificate No. 1379, S.E. Lane, Original Grantee; and 


Fifth Tract: 6000 acres, more or less, out of the 
Western portion of the La Noria de Santo Domingo 
Grant Save anp Except the 800 acres hereinafter ex- 
cepted, which said 6000 acres, including said excepted 
portion, is described as follows: 


Becrxxinc at the Southeast corner of Survey 641 
described in the Fourth Tract above, which is also the 


Southwest corner of Survey 642 for the Northeast 
corner of this tract; 


Thence South with a line parallel to the West line of 
said La Noria de Santo Domingo Grant to a point 
which will intersect an extension of the South bound- 
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ary line of Survey 794, Abstract 283, extended East 
for the Southeast corner of this tract; 


Thence West with a line parallel with the South 
line of Survey 895 to the Southeast corner of said 
Survey 794 described as Second Tract above; 


Thence North along the East line of Surveys 794, 
935, 8S and S7, as all of said Surveys were patented to 
the Northeast corner of Survey 87, as patented, being 
a lower Southeast corner of Survey 895, Certificate 
508; 
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Thence North with the Southerly East line of Sur- 
vey 895, 147 vrs. to an inner corner thereof for the 
Northwest corner hereof; 


Thence East along the South line of said Survey 


895, 1131 vrs. to the Southwest corner of Survey 641, 
described above as Fourth Tract; 


Thence East along the South line of Survey 641 to 
its Southeast corner for the Northeast corner hereof, 
the Piace oF BEGINNING. 


THERE Is Exceptep from the above field notes a tract 
of 800 acres of land described as Tenth Tract in the 
Lease from Lessor to Lessee of date, November 8, 
1954, of record in Vol. 39, Pages 64-70 of the Oil & 
Gas Lease Records of Jim Hogg County, Texas, as 
amended; (which S00 acres is covered hereby under 
Lease ‘‘A’’ above described). 
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EXHIBIT ‘“‘B”’ 


ADDRESSES OF THE PARTIES 


Gatherer: 


South Texas Natural Gas Gathering Company 
Post Office Drawer 521 
Corpus Christi, Texas 


Producer: 


Prado Oil and Gas Company 
Post Office Box 779 
Corpus Christi, Texas 
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Pravo Om & Gas Company 
FPC Gas Rate ScHEDULE No. —— 


STATEMENT ATTACHED TO RATE SCHEDULE 
PURSUANT TO SECTIONS 154.91(b) and 154.92(b) 
OF THE COMMISSION’S REGULATIONS 


Pursuant to Sections 154.91(b) and 154.92(b) of the Com- 
mission’s Regulations under the Natural Gas Act, this 
statement is attached to the copies of the Gas Purchase 
Contract dated June 30, 1960, as amended, between Prado 
Oil & Gas Company, as Seller, and South Texas Natural 
Gas Gathering Company, as Buyer, which are being filed 
with the Commission as a rate schedule. Said contract, 
as amended, covers the sale of casinghead gas from the 
Prado Field, Jim Hogg County, Texas. This rate sched- 
ule is filed on behalf of and covers the interest of Prado 
Oil & Gas Company, a signatory party to the subject con- 
tract. 
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The estimated sales and billing for the first month of 
service are as follows: 


Sales in Mef Price Per Mef Gross Revenue 
39,000 16.0¢¢Mef $6,240.00 


5899 


The volume as set forth above is computed at 14.65 psia. 


The application for a certificate of public convenience 
and necessity, filed contemporaneously herewith, includes 
a statement of intention to invoke Section 157.28 of the 
Commission’s Regulations in order that the sale of casing- 
head gas under the subject contract may be initiated im- 
mediately upon receipt from the Secretary of the Commis- 
sion of the notice provided for in said section. It is, there- 
fore, proposed that sales and deliveries be commenced as 
soon as possible after receipt of such notice. 


Communications with respect hereto should be addressed 
to: 


Rush H. Record 

J. Evans Attwell 

Vinson, Elkins, Weems & Searls 
1100 Esperson Building 
Houston 2, Texas 


and 


Paul R. Haas 

Prado Oil & Gas Company 
P. O. Box 779 

Corpus Christi, Texas 


(5900) 
5900 


A complete copy hereof has been furnished to South 
Texas Natural Gas Gathering Company. 


Respectfully submitted, 


Vixsox, Exvxixs, Weems & SEaRLs 
By s/ J. Evans ATTWELL 
J. Evans Attwell 
Attorneys for Prado Oil & Gas 
Company 


Dated at Houston, Texas, this 
15th day of July, 1960. 
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Received July 2, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-18907 
In the Matter of 
Sourn Texas Natura Gas GaTHERING ComPANY 
Application for Certificate of Public Convenience and Necessity 


* ° ° Ld * e * * * * 
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Comes now, South Texas Natural Gas Gathering Com- 
pany (South Texas) and makes application, pursuant to 
provisions of Section 7 of the Natural Gas Act, as amended, 
and in accordance with the provisions of Section 154.91 and 
Sections 157.23-157.28 of the Commission’s Regulations 
under the Natural Gas Act, for a certificate of publie con- 
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venience and necessity covering the sale of natural gas as 
follows: 
I 


The exact legal name of this applicant is South Texas 
Natural Gas Gathering Company. It is a corporation or- 
ganized under the laws of the State of Texas and is au- 
thorized to do business in the State of Texas. Its prin- 
cipal place of business is at Corpus Christi, Texas, and the 
names, titles and post office addresses of the persons to 
whom correspondence and communications in regard to 
this application are to be addressed are: 
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Jack Ware 

Vice President and General Attorney 

South Texas Natural Gas Gathering Company 
Petroleum Tower 

Corpus Christi, Texas 


Bradford Ross 

Ross, Marsh & Foster 
725-15th Street, N. W. 
Washington 5, D. C. 


I 


By this application, South Texas seeks certificate au- 
thorization for the gathering, sale and delivery to Trans- 
continental Gas Pipe Line Corporation, (Transcontinental) 
of gas purchased in certain fields in Hidalgo, Brooks, 
Starr, Jim Hogg, Zapata, Webb, Duval and La Salle Coun- 
ties in south Texas, pursuant to the terms of an agree- 
ment between South Texas and Transcontinental, dated 
February 17, 1959, a copy of which is attached hereto as 
Exhibit B, and which is also being filed simultaneously 
with the Commission as South Texas Natural Gas Gather- 
ing Company’s FPC Gas Rate Schedule No. 2. 
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South Texas requests authorization to do the things and 
perform the acts under the terms of the contract attached 
hereto as Exhibit B and made a part of this application, 
which includes the gathering and sale to Transcontinental 
of an anticipated fifty million (50,000,000) cubic feet of 
natural gas per day at 14.65 psia. Said volumes of gas 
to be sold to 
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Transcontinental are purchased from various producers 
in south Texas. Included as an additional part of Exhibit 
B is a list setting forth the producers and fields from 
which South Texas proposes to purchase gas, presently 
under contract, in order to mect its sale requirements. 
South Texas plans to construct facilities to gather the 
volumes of gas purchased, at central points on the leases, 
and to connect with certain gathering facilities already 
constructed which South Texas will operate for the gath- 
ering and delivery of gas to Transcontinental. All gas 
will be gathered and delivered by South Texas to the 
Transcontinental interstate transmission line at a point in 
La Salle County, Texas, as indicated on the map attached 
as Exhibit A, where title and responsibility for the gas 
passes to Transcontinental. 


IV 


The route or routes of the pipe lines over which such 
gathering, delivery and sale of natural gas will be accom- 
plished are shown on the map attached hereto as Exhibit 
A and made a part of this application. There are numer- 
ous small fields in all of the area and, subject to appro- 
priate authorization, it is expected that additional supplies 
will be connected in the future in addition to those reserves 
presently under contract and dedicated by South Texas. 
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South Texas proposes to pick up comparatively small 
volumes of gas and accumulate such available gas for de- 
livery to the interstate pipeline purchaser in appreciable 
volumes. Unless this gather- 
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ing function is performed for interstate pipeline pur- 
chasers such individually small volumes might not be mar- 
keted at all. It is in the public interest for the consumers 
to have this gas supply and for the producers to have the 
market. 


Vv 


South Texas does not propose to serve natural gas to 
any community, either at wholesale or retail, in conjunc- 
tion with the sale and delivery of natural gas contem- 
plated herein, nor does it propose to deliver gas to any 
mainline industrial customer. 


VI 


It is contemplated that one 880 hp compressing station 
will be constructed in conjunction with the gathering and 
sale of natural gas contemplated herein, in order to meet 
the contract requirement for delivery of gas at 1,000 
pounds pressure and at the initial volumes specified herein. 


VII 


The producers listed in Exhibit B-1, from which South 
Texas will purchase gas, and Transcontinental, to whom 
South Texas will sell the gas purchased, have informed 
South Texas that they have filed or will in the immediate 
future file applications for certificates of public conveni- 
ence and necessity before this Commission for necessary 
authorizations. 
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Reference is hereby made to the contracts covering the 
producers’ sales to South Texas which will be filed by such 
producers and will set forth the terms and provisions gov- 
erning South Texas’ purchases of gas. 


Vill 


It would be in the public interest and in the interests of 
South Texas and Transcontinental for this Commission to 
omit the intermediate decision procedure with respect to 
this application. South Texas hereby waives oral hearing 
and opportunity for filing exceptions to the decision of 
the Commission and respectfully requests that this appli- 
cation be handled under the shortened procedure provided 
for in Section 1.32 of the Commission’s Rules of Practice 
and Procedure. 


Ix 


Pending determination upon this application for a cer- 
tificate, a temporary certificate is requested under appli- 
eable regulations for the purpose of permitting South 
Texas to construct the necessary facilities and provide the 
additional gas supplies which Transcontinental seeks in 
order to provide and maintain adequate service to its 
customers. 


Conciusion 


Wherefore, Applicant prays that the Federal Power 
Commission authorize it to gather, sell and deliver vol- 
umes of natural gas to Transcontinental Gas Pipe Line 
Corporation 

6657 
for resale in interstate commerce in the manner and vol- 
umes described herein. Applicant further prays that the 
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Commission grant the above requested authorization at 
the earliest practicable date. 


Respectfully submitted, 


Souto Texas Natvurat Gas 
GATHERING CoMPANY 


By Sxerman 8, Potanp 
Sherman S. Poland 


Ross, Marsu & Foster 
725-15th Street, N. W. 
Washington 5, D. C. 
Its Attorneys 
Dated at Washington, D. C. 
this 2nd day of July, 1959. 
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Received July 6, 1959 

BEFORE THE FEDERAL POWER COMMISSION 
Docket No. G-18920 
In the Matter of 
TRANSCONTINENTAL Gas Pipe Lrxe Corporation 
Application for Certificate of Public Convenience and Necessity 

7685 


Table of Contents 


Transcontinental Gas Pipe Line Corporation (herein- 
after referred to as ‘‘Applicant’’ or ‘‘Transeo’’) hereby 
makes application ix abbreviated form pursuant to, and in 
accordance with, the provisions of Section 7 of the Natural 
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Gas Act, as amended, and the Rules and Regulations of 
the Federal Power Commission (hereinafter referred to 
as ‘‘Commission’’) issued thereunder, for a Certificate of 
Public Convenience and Necessity authorizing the construc- 
tion and operation of certain facilities as hereinafter de- 
scribed. In support of this application, Transco respect- 
fully shows: 


I 
GENERAL 
(Rule 157.6(b) (1)) 


The exact legal name of Applicant herein is Transconti- 
nental Gas Pipe Iine Corporation, a corporation organized 
under the laws of the State of Delaware, having its prin- 
cipal place of business in Houston, Texas. 


The name, title and post office address of persons to 
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whom correspondence and communications in regard to 
this Application are to be addressed are: 


James B. Henderson 

Vice President and General Counsel 

William N. Bonner, Jr., Esq. 
Transcontinental Gas Pipe Line Corporation 
3100 Travis Street 

Houston, Texas 


and 


Richard J. Connor, Esq. 

John T. Miller, Jr., Esq. 
Gallagher, Connor and Boland 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 
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II 


DescrIPTION OF EXISTING OPERATIONS 
(Rule 157.6(b) (3) 


Transco is a natural gas company engaged in the trans- 
portation and sale of natural gas in interstate commerce 
by means of its natural gas transmission system extend- 
ing from its sources of natural gas supply in Texas, 
Louisiana, and Mississippi through the States of Ala- 
bama, Georgia, South Carolina, North Carolina, Virginia, 
Maryland, Pennsylvania, and New Jersey, to its terminum 
in New York City. 


It 
DescriPTion oF Proposep SERVICE 
(Rule 157.6(b) (4)) 


By this application Transco seeks certificate authoriza- 
tion for the construction, installation and operation of 29.07 
miles of 20 inch transmission purchase lateral and a pur- 
chase 
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meter station with appurtenant equipment for the pur- 
pose of receiving natural gas from South Texas Natural 
Gas Gathering Company (hereinafter referred to as 
“South Texas’’) in Texas Railroad Commission District 
No. 1, and an additional 2,500 H.P. unit at Transeo’s Com- 
pressor Station No. 3 for the purpose of transmitting said 
gas in its main line system. The proposed lateral will 
extend from a point of connection with South Texas’ 
facilities located in LaSalle County, Texas to a point on 
Transco’s 24 inch South Texas Lateral. The proposed 
meter station will be constructed by Transco at a point 
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approximately 6.72 miles from the interconnection between 
the Transeo and South Texas facilities. 


The location of the proposed facilities is more particu- 
larly shown on Exhibit F, attached hereto. 


The estimated over-all capital cost of the facilities is 
$2,403,000.00, a breakdown of which is set forth in Exhibit 
K. 

It is anticipated that construction of the proposed facili- 
ties for the purchase of gas from South Texas will com- 
mence immediately upon receipt of authorization from the 
Commission and will be completed at the earliest practical 
date thereafter. 


IV 
Pusiic CoNvVENIENCE AND NECESSITY 
(Rule 157.6(b) (2)) 


It is expedient and public convenience and necessity re- 
quire that Transco add to its existing gas reserves from 
time to time whenever Transco concludes that prudent op- 
eration of its system so requires. The acquisition of such 
reserves gives 
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greater assurance of continuity of supply and enhances 
Transco’s ability to finance under long-range commitments. 
In addition, the Commission has instructed Transco to im- 
prove the deliverability life of its gas supply (reference is 
made to Commission letter dated June 24, 1959, granting 
temporary authorization to construct certain facilties in 
Transco Docket No. G-16603). 


Pursuant to this policy, Transco has entered into a gas 
purchase contract with South Texas for the sale and de- 
livery to Transco of natural gas which South Texas has 
purchased and gathered from various producers in Texas. 
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These gas reserves will become a part of Transco’s over- 
all system gas supply from which it meets the natural 
gas requirements of its customers, thereby enhancing its 
ability to meet such requirements and further improving 
the deliverability life of its gas supply. The additional 
gas reserves to be initially available by this purchase are 
approxmiately 360,000,000 Mef (14.73 psia), and will con- 
stitute part of Transco’s over-all system gas supply which 
will stand behind both Transco’s existing and currently 
proposed new service. 


Construction of the facilties herein proposed will en- 
able Transco not only to attach to its system significant 
additional reserves, but will also further extend its gather- 
ing system in Texas to a point which will be in the prox- 
imity of other potential gas producing areas. Further, 
these facilities will augment an important market outlet 
for gas developed and undergoing development within this 
gas producing area, thereby 
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stimulating additional drilling and production. 


It is respectfully submitted that the public convenience 
and necessity will be served by the attachment of this im- 
portant reserve to Transco’s pipeline system as proposed 
herein. 


V 
OrHER AUTHORIZATIONS REQUIRED 
(Rule 157.6(b) (5) ) 


Transco does not intend to file any other application to 
supplement or effectuate the proposed service with any 
other Federal, state or regulatory body. 


South Texas proposes to file simultaneously herewith 
an appropriate application seeking authorization requisite 
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to the sale and delivery of gas as contemplated by the 
contract included in Exhibit H hereto. 


V1 
ExHIBiTs 
(Rule 157.14) 
Exhibit A—Articles of Incorporation and By-Laws 


Omitted. A copy of Exhibit A has previously been filed 
as Exhibit 13 in Docket No. G-12059 and is incorporated 
herein by reference. No change has taken place with 
respect to either document since the presentation of that 
exhibit except that the number of shares of stock which 
Transco has authority to issue was increased by amend- 
ment to its Certificate of Incorporation filed with the 
Secretary of State of the State of Delaware on April 18, 
1958: and Section 33 of the By-Laws of Transco was 
amended on April 15, 1958 to eliminate provision for the 
office of chairman of the board. 


Exhibit B—State Authorizations 


Omitted. A copy of Exhibit B has previously been filed 
as Exhibit B to Transco’s application in Docket No. G- 
18511 and is incorporated herein by reference. 

7691 
Exhibit C—Company Officials 


Omitted. A copy of Exhibit C has previously been filed 
as Exhibit C to Transco’s application in Docket No. G- 
15375 and is incorporated herein by reference. 


Exhibit D—Subsidiaries and Affiliates 


Omitted. A copy of Exhibit D has previously been filed 
as Exhibit D to Transco’s application in Docket No. G- 
15375 and is incorporated herein by reference. 
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Exhibit F—Location of Facilities 
Attached. 


Exhibit G—Flow Diagram Showing Daily Design Capacity 
and Reflecting Operation with Proposed Facilities 
Added 

Attached. 


Exhibit G-I—Flow Diagram Reflecting Maximum Capa- 
bilities of Proposed Facilities 
Omitted. See Exhibit G. 


Exhibit G-II—Flow Diagram Data 

Omitted. There is incorporated herein by reference to 
the files of the Commission Exhibit 5 in Transco’s Docket 
No. G-16603 which is entitled ‘‘Flow Diagram Data’’, the 
basis of which are applicable to the instant project. A 
description of the pipe proposed to be installed is included 
on Exhibit F attached hereto. 


Exhibit H—Gas Supply Data 

Attached. The gas reserve data applicable to this ex- 
hibit is shown in the application being filed by South Texas 
and is incorporated herein by reference. 


Exhibit I—Market Data 

Omitted. Not applicable since no new service is pro- 
posed in this proceeding. 
Exhibit J—Conversion to Natural Gas 

Omitted. No conversion is involved. 
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Exhibit K—Cost of Facilities 

Attached. 
Exhibit L—Financing 


Attached. This Exhibit consists of a balance sheet as 
of May 31, 1959 and an income statement for the twelve 
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months ended May 31, 1959, such being the most recent 
available. The proposed facilties will be financed initially 
through temporary bank loans. Permanent financing will 
be arranged as part of the overall financing program. It 
js anticipated at this time that funds for 60% of the cost 
of the new facilities will be obtained from the sale of first 
mortgage bonds and the remainder from the sale of deben- 
tures and/or equity securities or from the general funds 
of Applicant. In view of the above, it is believed that the 
other requirements of Exhibit L are not applicable. 


Exhibit M—Construction, Operation and Management 


Omitted. The proposed facilities will be constructed by 
independent contractors. To date no arrangements have 
been made with respect to the negotiation of the contract 
for such construction. The operation and management 
of the proposed facilties will be performed by employees 
of Transco. 


Exhibit N—Revenues, Expenses and Income 


Attached. This application involves the construction 
and operation of facilities for the acquisition of new gas 
reserves and no new or additional sales are herein pro- 
posed. This Exhibit N has been prepared to show the in- 
cremental cost of service attributable to the proposed fa- 
cilities for the first three full years of operation over cost 
of service data contained in Section 2, Exhibit 13 in Docket 
G-16603 et al. These data include the increased gas pur- 
chase cost due to the substitution of the new gas purchases 
proposed in these proceedings for equivalent volumes esti- 
mated to be purchased in the preparation of Section 2, 
Exhibit 13, Docket G-16603 et al., and the increased com- 
pression fuel requirements. The increase in the average 
cost of gas over that utilized in the preparation of Section 
2, Exhibit 13 in Docket G-16603 et al, due to the above- 
mentioned substitution, is approximately .055¢ per Mef for 
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each of the three years shown. Since the increamental 
cost of service shown in the attached Exhibit is not signifi- 
cant when compared with the total operating revenues 
shown in Section 2 of Exhibit 13 in Docket G-16603 e¢ al., 
it is believed that the other requirements of Exhibit N are 
not applicable. 
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Exhibit O—Depreciation and Depletion 


Omitted. The proposed facilities will be depreciated at 
the rate normally used by Transco for similar facilities. 


Exhibit P—Tariff 


Omitted. Since no changes are proposed in this proceed- 
ing in Transco’s presently effective tariff, it is not believed 
that the requirements of the Commission’s rules as they 
relate to this Exhibit are applicable. 


ConcLuUsIon 


Waererore, Transcontinental Gas Pipe Line Corpora- 
tion requests: * * * 


7841 
Docketed July 16, 1959 


Docket No. G-18765 

TENNESSEE Gas TraNsMIssiIoN CoMPANY 
Airmail 

Tennessee Gas Transmission Company 

P. O. Box 2511 

Houston 1, Texas 

Attention: W. C. Braden, Jr., Vice President 


Gentlemen: 


Tennessee Gas Transmission Company is hereby au- 
thorized to sell natural gas in interstate commerce to South 
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Texas Natural Gas Gathering Company as proposed in 
Docket No. G-18765. 


Tennessee Gas Transmission Company’s Rate Schedule 
F-47 covering this sale is hereby accepted for filing effec- 
tive as of the date of this authorization. 


This authorization to sell and acceptance of the related 
rate schedule are conditioned upon Tennessee refunding to 
South Texas the difference, if any, between the proposed 
initial rate and the level of rates found to be required by 
the public convenience and necessity in this Docket No. G- 
18765. The grant of authority and acceptance for filing of 
the rate schedule are further conditioned upon written 
acceptance of the authorization hereby granted within ten 
days of the date hereof by a responsible official of Tennes- 
see. Furthermore, Tennessee shall within ten days from 
the date of commencement of service authorized hereunder, 
advise the Commission as to such date. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in your tariff; nor shall such acceptance be 
deemed as recognition of any claimed or contractual right 
or obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by this Commission in any 
proceeding now pending or hereafter instituted by or 
against your company. 


The temporary authorization and acceptance of the 
above rate filing are without prejudice to such final dis- 
position of the application for certificate as the record may 
require. Furthermore, once 
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service is commenced under this authorization it may not 
be discontinued without permission of the Commission 
issued pursuant to the provisions of the Natural Gas Act. 


Commissioner Kline dissenting on imposition of price 
condition. 
By direction of the Commission. 


Micwaer J. Farrewu 
Acting Secretary 


: Mr. Armour T. Beckstrand 
Tennessee Gas Transmission Company 
1001 Cafritz Building 
Washington, D. C. 
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Docketed October 13, 1959 


Docket No. G-18765 
TENNESSEE Gas TRANSMISSION CoMPANY 
Tennessee Gas Transmission Company 
Post Office Box 2511 
Houston, Texas 
Attention: Mr. W. C. Braden, Jr. 
Vice President 
Gentlemen: 

Please refer to the Commission’s letter dated July 16, 
1959 authorizing the sale in interstate commerce of natural 
gas to South Texas Natural Gas Gathering Company as 
proposed in Docket No. G-18765 and the conditional aecept- 
ance of your Rate Schedule F-47 covering such sale. 

The authorization to sell and acceptance of Rate Sched- 
ule F-47 were conditioned therein upon Tennessee agree- 
ing to refund to South Texas the difference, if any, be- 


381 


(7916) 


tween the proposed initial rate and the level of rates found 
to be required by the public convenience and necessity in 
Docket No. G-18765. 

You are hereby advised that the rate condition specified 
in the Commission’s letter of July 16, 1959 is hereby re- 
scinded. In all other respects the authorization remains 
unchanged. Specifically, the condition requiring your 
written acceptance of the authorization remains unchanged. 

By direction of the Commission. 


Micuar. J. FARRELL 
Acting Secretary 
ee: Mr. Armour T. Beckstrand 
402 Solar Building 
Washington, D. C. 
7918 
FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 
Docketed October 19, 1959 
IP No. 2440 
Air Mail 
Oct. 19, 1959 
Docket No. G-18938 
George H. Coates (Operator), et al. 


Mr. George H. Coates 
1610 Milam Building 
San Antonio 5, Texas 


Dear Mr. Coates: 
Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
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of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will con- 


stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 


383 


(7918) 


be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers, 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 


J. H. Gurrmpe 
Secretary 
: Mr. Bradford Ross 
Ross, Marsh & Foster 
725-15th Street, N. W. 
Washington 5, D. C. 
Rate Schedule Designation 


George H. Coates (Operator), et al. 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Contract 6-1-59 T-8-59 4 — 


RGC 
TAP :ec 
10-15-59 
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FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 


Docket No. G-19016 
Coastal States Gas Producing Company 


(Operator), and Southern Coast Corporation 
Coastal States Gas Producing Company 


Petroleum Tower 
Corpus Christi, Texas 


Attention: Mr. Jack Ware 
Vice President and General Attorney 


Gentlemen: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 
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In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
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may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 
Approved by the Commission 
Date 10/7/59 
J. H. Gurrwe 
Secretary 


: Southern Coast Corporation 
P. O. Box 478 
Corpus Christi, Texas 
Attention: Mr. Sheridan C. Lewis 


Ross, Marsh & Foster 
725-15th Street, N. W. 
Washington 5, D. C. 


Attention: Mr. Bradford Ross 


Rate Schedule Designation 


Coastal States Gas Producing Company 
(Operator), et al. 


Description of Date of Letter FPCGasRate Supplement 


Document of Transmittal Schedule No. No. 
Contract 5-1-59 7-20-59 27 — 


RGC 
TAP:ec 
10-19-59 


(7920) 
7920 


FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 
Docket No. G-19175 
H. L. Brown 


H. L. Brown 
2108 Continental National Bank Building 
Fort Worth, Texas 


Dear Mr. Brown: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
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redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
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permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 
J. H. Gurrwe 
Secretary 
: Mr. Bradford Ross 
725-15th Street, N. W. 
Washington 5, D. C. 


Rate Schedule Designation 


H. L. Brown 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Contract 4-1-59 8-6-59 11 —_ 


RGC 
TAP:ec 
10-15-59 


(7921) 
7921 


FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 
Docket No. G-19146 
Carrl Oil, et al. 


Mr. Jeff Carr 

Carr] Oil 

P. 0. Box 576 

Corpus Christi, Texas 


Dear Mr. Carr: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
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increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 


without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
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permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 


J. H. GuTrRme 
Secretary 


: Mr. Bradford Ross 
725-15th Street, N. W. 
Washington 5, D. C. 
Mr. Duncan Corbett 
Hawn Brothers 
P. O. Box 680 
Corpus Christi, Texas 


Rate Schedule Designation 


Carrl Oil, et al. 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Contract 5-20-59 8-4-59 1 _ 
Letter 5-20-59 8-4-59 1 1 


TAP:ec 
10-15-59 


(7922) 
7922 


FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 
Docket No. G-18638 
Skelly Oil Company 


Skelly Oil Company 
P. O. Box 1650 
Tulsa, Oklahoma 


Attention: Mr. Hawley C. Kerr 
Gentlemen: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
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increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 


made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
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permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 
J. H. Gurrwe 
Secretary 


Rate Schedule Designation 
Skelly Oil Company 
Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 
Contract 2-1-5$ 5-19-59 150 — 
Letter 3-5 5-19-59 150 1 
TAP :ec 
10-16-59 
7923 
FPC Form No. 620 Address all Communications 
to the Secretary 
FEDERAL POWER COMMISSION 
WASHINGTON 25 
Docketed October 19, 1959 
IP No. 2440 
Air Mail 
Oct. 19, 1959 
Docket No. G-18639 
Glen A. Martin, et al. 


Mr. Glen A. Martin 

1925 Alamo National Building 
San Antonio 5, Texas 

Dear Mr. Martin: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
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of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions when 
invoked to change the effective rates and charges, will con- 


stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
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be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 


J. H. Gurrme 
Secretary 


ec: Matthews, Nowlin, Macfarlane & Parrett 
Attorneys at Law 
1501 Alamo National Building 
San Antonio 5, Texas 
Rate Schedule Designation 


Glen A. Martin, et al. 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Bae 
Contract 2-1-59 5-19-59 2 — 
RGC 


TAP:ec 
10-15-59 


(7924) 
7924 


FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 


Docket No. G-18645 
Roy H. Bettis, et al. 


Mr. Roy H. Bettis 
608 Gulf States Building 
Dallas, Texas 


Dear Mr. Bettis: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
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increased taxes, prices paid for gas by or to others, price 
redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
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permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 
J. H. Gurrwe 
Secretary 


ec: Mr. Joe C. Stephens, Jr. 
1700 Mercantile Bank Building 
Dallas 1, Texas 


Rate Schedule Designation 
Roy H. Bettis, et al. 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Contract 11-1-58 5-26-59 7 — 


Amendatory 
Agreement 11-1-58 5-26-59 7 


Dallas 1, Texas 
TAP:ec 
10-16-59 


(7925) 
7925 


FPC Form No. 620 Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docketed October 19, 1959 


IP No. 2440 
Air Mail 
Oct. 19, 1959 


Docket No. G-18684 
W. R. Ransone, Trustee, (Operator), et al. 


Mr. W. R. Ransone 
P. O. Box 6508 
Dallas 4, Texas 


Dear Mr. Ransone: 


Your request for temporary authorization pursuant to 
Section 7 (c) of the Natural Gas Act for the proposed sale 
of natural gas to South Texas Natural Gas Gathering 
Company in the certificate application in the captioned 
docket is hereby granted. 


You are also advised that the related rate schedule listed 
at the bottom of this letter, has been accepted for filing to 
be effective on the date of initial delivery. Please advise 
this Commission of the date of initial delivery of gas there- 
under. This acceptance of the rate schedule for temporary 
service is no assurance that it will be accepted by the Com- 
mission for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
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redetermination provisions, or any similar provision, your 
attention is directed to the fact that such provisions when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation assoicated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 


made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pending 
or hereafter instituted by or against your company. 


In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, in- 
cluding the name of the independent producer and the rate 
schedule and supplement numbers. 


This constitutes all requisite temporary authorization to 
commence the sale of gas, but such authorization and ac- 
ceptance of the rate schedule are without prejudice to such 
final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced 
under this authorization it may not be discontinued without 
permission of the Commission issued pursuant to the pro- 
visions of the Natural Gas Act. 
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By direction of the Commission. 


Approved by the Commission 
Date 10/7/59 
J. H. Gurrme 
Secretary 


Rate Schedule Designation 


W. R. Ransone, Trustee, (Operator), et al. 
Description of Date of Letter FPCGas Rate Supplement 
Document of Transmittal Schedule No. No. 


Contract 12-1-58 5-28-59 1 _ 


RGC 
TAP :ec 
10-19-59 


7933 
Docketed Nov. 22, 1959 


Glen A. Martin, et al. 
Docket No. G-18639 
Airmail 
Glen A. Martin, et al. 
1925 Alamo National Building 
San Antonio 5, Texas 


Attention: Mr. Glen A. Martin 
Gentlemen: 


By airmail letter dated October 19, 1959 temporary au- 
thority was granted to Glen A. Martin, et al. in Docket 
No. G-18639, to sell natural gas to South Texas Natural 
Gas Gathering Company. 


Commission records disclose that Glen A. Martin, et al. 
did not request temporary authorization and the issuance 
thereof was inadvertant. 
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Accordingly, the temporary authorization issued by said 
letter of October 19, 1959 is hereby revoked. 
By direction of the Commission. 


Approved by the Commission 
Date 11/2/59 


J. H. Gutrwe 
Secretary 


cc: Mathews, Nowlin, Macfarlane & Barrett 
Attorneys at Law 
1501 Alamo National Building 
San Antonio 5, Texas 


RCC 
EOB/am 
10-28-59 
ee: Files (3) 

Chairman Kuykendall 

All Commissioners 

Mr. Nelson 

O. G. C. (2) 

7934 
Docketed Nov. 12, 1959 
Docket No. G-18638 
Skelly Oil Company 
Airmail 

Skelly Oil Company Noy. 12, 1959 
P. O. Box 1650 
Tulsa, Oklahoma 


Attention: Mr. Hawley C. Kerr 


Gentlemen: 


By airmail letter dated October 19, 1959 temporary au- 
thority was granted to Skelly Oil Company in Docket No. 


405 


(7934) 


G-18638, to sell natural gas to South Texas Natural Gas 
Gathering Company. 

Commission records disclose that Skelly Oil Company 
did not request temporary authorization and the issuance 
thereof was inadvertent. 

Accordingly, the temporary authorization issued by said 
letter of October 19, 1959 is hereby revoked. 


By direction of the Commission. 


Approved by the Commission 
Date 11/12/59 
J. H. Gurrme 
Secretary 

RCC 
EOB :erp 
11-5-59 
ee: Files (3) 

0.G.C. (2) 

All Commissioners 

Mr. Nelson 

Secretary 


7948 
Docketed Dee. 7, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-18078, et al. 
In the Matters of 


Texaco, Ixc., et al. 


Notice of Intervention 


The Public Service Commission of the State of New 
York, a regulatory body of the State of New York having 
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jurisdiction to regulate rates and charges for the sale of 
natural gas within said State, hereby gives notice that it 
intervenes in these proceedings. 


Correspondence or communications with respect to these 
proceedings may be addressed to: 


Barbara M. Suchow, Asst. Counsel 
Public Service Commission 

199 Church Street 

New York 7, New York 


Kent H. Brown, Counsel 
Lawrence M. DeVore, Asst. Counsel 
Charles J. Cox, Assoc. Accountant 

Public Service Commission 

55 Elk Street 

Albany 1, New York 


Dated: Albany, New York 
December 3, 1959 


Pusuic SERVICE CoMMISSION 
OF THE Strate or NEw York 


By Kent H. Brown 
Kent H. Brown 
Counsel 
55 Elk Street 
Albany 1, New York 


7952 
Received Dec. 9, 1959 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of 
Texaco Inc. 
Docket No. G-18078 


DELHI-TAYLOR Or CORPORATION AND 
Mayratrr Mrverats, Inc., ETC. 


Docket No. G-18223 
7953 


Petition of the United Gas Improvement Company 
for Permission to Intervene 


To THE FEDERAL Power ComMIssIon: 


Comes now the United Gas Improvement Company (Peti- 
tioner or UGI), pursuant to the provisions of the Natural 
Gas Act, as amended, and to the Rules of Practice and Pro- 
cedure of this Commission, and requests that it be au- 
thorized and permitted to intervene and become a party 
to the above-entitled consolidated proceedings, and in sup- 
port of such request, it respectfully represents and shows 
to your Honorable Commission, as follows: 


1. The name and address of Petitioner are: 


The United Gas Improvement Company 
1401 Arch Street 
Philadelphia 5, Pennsylvania 
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The name and address of the person to whom it is re- 
quested that communications in respect to this petition and 
cause be addressed are: 


Charles G. Simpson 

Vice President and General Manager 
Philadelphia Gas Works Division of 
The United Gas Improvement Company 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


It is likewise requested that a copy of each such com- 
munication be sent directly to Petitioner’s attorney 


7954 


addressed as follows: 


J. David Mann, Jr. 
Morgan, Lewis & Bockius 
1230 Pennsylvania Building 
Washington 4, D. C. 


2. Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, with 
its principal place of business at 1401 Arch Street, Phil- 
adelphia 5, Pennsylvania. Under an agreement with the 
City of Philadelphia, its Philadelphia Gas Works Division 
operates the municipal gas works and related facilities of 
that City and serves 750 Btu gas to nearly 600,000 cus- 
tomers in the City and County of Philadelphia. 


3. At present, UGI’s Philadelphia Gas Works Division 
is authorized to receive, on a firm basis approximately one- 
third of its natural gas requirements from Transcontinental 
Gas Pipe Line Corporation (Transco) under the latter’s 
CD-3 Rate Schedule. 
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4. By its application in Docket No. G-18920, Transco 
proposes to construct and operate a lateral pipeline and 
necessary compressor facilities to take natural gas from 
South Texas Natural Gas Gathering Company (South 
Texas) at a point of interconnection with South Texas’ 
facilities in La Salle County, Texas. South Texas in 
Docket No. G-18907 proposes to construct necessary facil- 
ities and to sell to Transco approximately 50,000 Mefd of 
gas purchased and gathered by South Texas at an initial 
price of 20¢ per Mcf. Various 
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independent producers have filed supporting applications 
for authorization to make sales to South Texas (or to its 
assignors) of gas which has been dedicated by South Texas 
to the Transco sale. 


5. Temporary authorization to construct necessary facil- 
ities and to commence the sales was granted to South 
Texas in Docket No. G-18907 on October 15, 1959, to 
Transco to construct the necessary facilities in Docket No. 
G-18920 on October 9, 1959, and to the independent pro- 
ducer applicants in the above dockets on various dates. 
The Commission on November 19, 1959 ordered the afore- 
mentioned Dockets consolidated and set for hearing on 
January 19, 1960. 


6. UGI, as one of Transco’s major customers, has an 
immediate and substantial interest in this consolidated pro- 
ceeding. The 20¢ per Mef price at which South Texas 
proposes initially to sell gas to Transco, if considered as 
a producer price, would establish a new high in Texas 
Railroad District No. 1. The prices paid by South Texas 
to the various producer applicants are among the highest 
reported for the respective sales areas and may, in fact, 
amount to new highs, when consideration is given to the 
amounts and location of the reserves involved. None of 
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these prices has been shown to be required by the public 
convenience and necessity. 
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7. The sales by the independent producer applicants here 
involved are sales in interstate commerce for resale; South 
Texas’ ‘‘gathering”’ facilities, and its facilities for which 
authorization is here sought, are or will be facilities for 
the transportation of gas in interstate commerce and South 
Texas’ sale to Transco is a sale in interstate commerce for 
resale, all within the meaning of the Natural Gas Act. 


8. UGI believes that a hearing should be held to inquire 
into the validity of the proposed prices measured by the 
public convenience and necessity, and pass upon the juris- 
dictional issues, discussed in 7, above, which have been 
or may be raised by these applications. Because of its 
dependence upon Transco for such a large volume of its 
gas, because of its evident interest in the prices paid by 
Transco, and the possibility that the instant 20¢ per Mef 
price may be interpreted by Transco’s other suppliers as 
justifying favored nation increases to that level, UGI has 
a direct and substantial interest in this consolidated docket, 
which interest cannot be represented adequately by any 
existing party. Since it will be bound and may be aggrieved 
by any order the Commission issues herein, it is highly 
important in the public interest that Petitioner be permitted 
to intervene in these proceedings. 
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Wuererore, The United Gas Improvement Company re- 
spectfully prays that it be permitted to intervene in these 
proceedings and be treated as a party hereto, with the 
right to have notice of and to appear at the taking of 
testimony, to produce and cross-examine witnesses, and to 
be heard in person or by counsel upon brief or oral argu- 
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ment, if oral argument be granted; that any orders entered 
by the Commission in these proceedings fully protect Peti- 
tioner’s rights and interests, and for all other proper and 
needful relief. 

Respectfully submitted, 


Tue Unrrep Gas Improvement ComPANY 


By J. Davm Mann, Jr. 
J. David Mann, Jr. 
Its Attorney 


Morcay, Lewis & Bocxrus 
Philadelphia-Washington 


Of Counsel 
December 8, 1959 
7987 
Docketed Dec. 14, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of 
Texaco Inc. 
Docket No. G-18078 


Dewui-Tartor On, CorporaTION AND 
Mayrarm Mryerats, Inc., Etc. 


Docket No. G-18223 
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Petition of Philadelphia Electric Company for Leave 
to Intervene 


Now comes your Petitioner, Philadelphia Electric Com- 
pany (Philadelphia), and states that it has a substantial 
interest in the matters under consideration in the above- 
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entitled proceedings and desires to intervene therein. In 
support of its petition, Philadelphia alleges and shows: 


1. Philadelphia is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, hav- 
ing been formed by the merger and consolidation of cer- 
tain corporations on October 31, 1929, and has its principal 
offices at 1000 Chestnut Street, Philadelphia 5, Pennsyl- 
vania. 

2. Philadelphia is a public utility engaged, among other 
things, in furnishing gas service to the public in Delaware, 
Chester, Montgomery, and Bucks Counties, and in a small 
part of Lancaster County, Pennsylvania. 


3. The names, titles, and post office address of the per- 
sons to whom correspondence or communication in regard 
to this petition are to be addressed are: 

Vincent P. McDevitt 
Vice President and General Counsel 


Samuel G. Miller 
Assistant General Counsel 


Henry P. Sullivan 

Assistant Counsel 
Philadelphia Electric Company 
1000 Chestnut Street 
Philadelphia 5, Pennsylvania 
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4. By its application in Docket No. G-18920, Transcon- 
tinental Gas Pipe Line Corporation (Transco) proposes to 
construct and operate a 20-inch lateral pipe line together 
with certain compressor facilities to enable it to take de- 
livery of natural gas from South Texas Natural Gas 
Gathering Company (South Texas) at a point of intercon- 
nection with proposed facilities of South Texas in LaSalle 
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County, Texas. The estimated cost of said facilities is 
$2,403,000. 

5. By application at Docket No. G-18907, South Texas 
seeks authority to construct and operate certain pipe line 
and compressor facilities at an estimated cost of $5,498,000, 
and to sell to Transco, at an initial price of 20¢ per Mef, 
approximately 50,000 Mef of gas (initial deliveries) pur- 
chased by South Texas from a number of independent 
producers. 

6. The various independent producer Applicants at 
Docket Nos. G-18078, G-18223, G-18548, G-18600, G-18601, 
G-18602, G-18603, G-18607, G-18608, G-18611, G-18612, G- 
18622, G-18628, G-18638, G-18639, G-18645, G-18646, G-18684, 
G-18758, G-18761, G-18765, G-18779, G-18790, G-18821, G- 
18828, G-18865, G-18875, G-18904, G-18938, G-18982, G-19016, 
G-19019, G-19034, G-19128, G-19146, G-19175, G-19185, G- 
19290, and G-19295 have filed supporting applications for 
authorization to make sales to South Texas (or to its 


assignors) of volumes of gas aggregating 
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approximately 50,000 Mef (initial deliveries) at initial 
prices ranging up to 17¢ per Mef. 

7. Temporary authorization to construct the necessary 
facilities and/or to commence the proposed sales has al- 
ready been granted to all said Applicants, and by Order 
of November 19, 1959, the Commission consolidated the 
various dockets and set them for hearing on January 19, 
1960. 

8. Philadelphia presently purchases substantial quanti- 
ties of natural gas from Transco under the latter’s CD-3, 
S-2 and LS Rate Schedules and applicable provisions of 
its FPC Gas Tariff, and, accordingly, it is vitally interested 
in Transco’s construction costs, financing charges, and 
sources of gas, as well as the need, price, and other con- 
ditions under which Transco purchases gas. 
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9. Philadelphia believes and alleges that the prices at 
which the various producer Applicants propose to sell 
their gas to South Texas may create new high initial prices 
in their respective sales areas, and, further, that such high 
initial prices will effect increases in the cost of purchased 
gas to Transco, both under existing contracts due to rede- 
termination clauses, and under future contracts due to rises 
in presently fixed wellhead prices. Moreover, the 20¢ per 
Mef price at which 
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South Texas proposes initially to sell gas to Transco, 
if considered as a producer price, would establish a new 
high in Texas Railroad District No. 1 and may trigger 
favored nations increases by other suppliers of Transco 
to that price level. None of these prices has been shown 
to be required by the public convenience and necessity. 

10. The sales by the independent producer Applicants 
here involved are sales in interstate commerce for resale; 
South Texas’ ‘‘gathering”’ facilities, and its facilities for 
which authorization is here sought, are or will be facilities 
for the transportation of gas in interstate commerce, and 
South Texas’ sale to Transco is a sale in interstate com- 
merce for resale, all within the meaning of the Natural 
Gas Act. 

11. The public interest requires a full inquiry into the 
validity, in terms of the public convenience and necessity, 
of the proposed prices as well as a determination of the 
jurisdictional issues discussed in paragraph 10 of this peti- 
tion which have been or may be raised by these applica- 
tions. Since Philadelphia’s experience dictates that the 
aforementioned increased costs to Transco of purchased 
gas will be reflected in increased prices of gas delivered 
by Transco to its customers, including Philadelphia, Phil- 
adelphia and its many customers have a direct and sub- 
stantial interest in these proceedings. 
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12. The aforesaid interests of Philadelphia in these pro- 
ceedings will not be adequately represented or protected by 
any party and since Philadelphia will be bound and may 
be aggrieved by any action taken by the Commission herein, 
it is clearly in the public interest that Philadelphia be per- 
mitted to become a party in the above-named consolidated 
proceedings. 

Wauenerore, Petitioner, Philadelphia Electric Company, 
respectfully prays that your Commission make and issue 
its order permitting Petitioner to intervene, to appear and 
plead, and otherwise proceed as a party in the above pro- 
ceedings with the right to have notice of, and to appear 
at all hearings, to produce evidence and witnesses, to cross- 
examine witnesses, to submit briefs, and to present oral 
argument as the occasion requires. 


Respectfully submitted, 
Pumapetpui1a Evectric Company 
By H. N. Ramsey 


Executive 
Vice President 


Dated: December 11, 1959 
7994 
Received Dec. 24, 1959 
Certificate of Service of Philadelphia Electric Company 


CoMMONWEALTH OF PENNSYLVANIA 
County oF PHILADELPHIA Se 


Henry P. Suttrvan, being duly sworn according to law, 
deposes and says that he has served a copy of Petition for 
Leave to Intervene of Philadelphia Electric Company upon 
the following parties of record by mailing a copy thereof, 
on December 15, 1959, properly addressed, to each of the 
parties named, or, where indicated, to the attorney of 
record of the party named: 
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7998-A 
Parties 


Boarp or Pusric Utmuiry 
CoMMISSIONERS OF THE 
Srare or NEw JERSEY 
Attorneys Served 


Ralph L. Fusco, President 
Department of Public Utilities 
Board of Public Utility 
Commissioners 
1100 Raymond Boulevard 
Newark, New Jersey 
Parties 


Pusiic SERVICE ComMIsSsIOoN 
OF THE STATE OF 
New Yorr 


Attorneys Served 


Kent H. Brown, Esq. 
55 Elk Street 
Albany 1, New York 


Henry P. Suntan 
Henry P. Sullivan 


Sworn to and subscribed before me this 
22nd day of December, 1959. 


Jane T. Mosproox 
Notary Public 


1000 Chestnut Street 
Philadelphia 5, Pennsylvania 


[Sear] 


My Commission expires: January 17, 1963 
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Docketed Dee. 21, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of 
Texaco Inc. 
Docket No. G-18078 


Devut-TarLtor Om CorPoRATION AND 
Mayrar Minerats, Inc., ETC. 


Docket No. G-18223 
8017 


Petition of Long Island Lighting Company 
for Leave to Intervene 


8018 


* * * * 


Caption Continued 


* * * 
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Your Petitioner, Long Island Lighting Company (here- 
inafter called ‘‘Long Island’’), alleging substantial inter- 
ests which may be affected in the above-listed docket, hereby 
seeks permission to intervene therein and to be made a 
party thereto and, in support of such petition, respectfully 
alleges and shows: 


1. Long Island was organized December 31, 1910 under 
and by virtue of the Transportation Corporations Law of 
the State of New York. Its principal office is at No. 250 
Old Country Road, Mineola, New York, and it is author- 
ized to do and does business only in the State of New 
York. 
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2. Correspondence or communications with respect to 
this petition should be addressed to: 


Mr. E. C. Duffy, Senior Vice President 
Long Island Lighting Company 

250 Old Century Road 

Mineola, New York 


and to Petitioner’s attorneys: 


David K. Kadane, General Counsel 
Edward M. Barrett, General Attorney 
250 Old Country Road 

Mineola, New York 
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3. Long Island distributes natural gas on Long Island in 
the Counties of Nassau and Suffolk and in the Fifth Ward 
of the Borough of Queens. Petitioner also generates and 
distributes electricity in Nassau and Suffolk Counties and 
in the Fifth Ward of the Borough of Queens with the ex- 
ception of the areas served by Freeport, Rockville Centre 
and Greenport Municipal Plants and the area served by 
The Patchogue Electric Light Company. The electricity 
distributed by The Patchogue Electric Light Company is 
supplied by Long Island. 


Long Island, during the twelve month period ending Au- 
gust 31, 1959 sent out in excess of 16,279,000 Mef of gas on 
an equivalent 1000 Btu basis to approximately 330,000 
domestic, commercial and industrial consumers in the 
Counties of Nassau and Suffolk and Queens, all located in 
the State of New York and having a population of approxi- 
mately 1,879,000 persons. The area served by Long Island 
is approximately 1,230 square miles. 


4, Long Island is a contract customer of Transconti- 
nental Gas Pipe Line Corporation (‘‘Transco’’), and pres- 
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ently purchases approximately 91% of its gas requirements 
from Transco, and is seeking an additional 10,000 Mef of 
natural gas per day which Transco has contracted to sell 
to Long Island under Rate Schedule CD-3. 


5. Pursuant to Section 7 of the Natural Gas Act, Transco 
filed an application in Docket G-18920 for leave to con- 
struct and operate a lateral pipeline and necessary com- 
pressor facilities to take natural gas from South Texas 
Natural Gas Gathering Company (‘‘South Texas’’) at a 
point of interconnection with proposed facilities of South 
Texas in LaSalle County, Texas. 


8021 
The estimated cost of which facilities is $2,403,000. 


6. South Texas, by its application in Docket G-18907, 
seeks leave to construct and operate certain facilities, to 
gather, sell, and deliver to Transco quantities of natural 
gas purchased from various fields in Texas Railroad Com- 
mission District No. 4. These facilities are estimated to 
cost $5,498,000 and will connect with Transco at a point 
located in La Salle County, Texas, and with South Texas 
existing gathering system in Brooks County, Texas. It is 
anticipated that Transco will receive 50,000 Mcf of gas 
from South Texas at an initial price of 20¢ per Mef which 
gas is to be purchased by South Texas from a number of 
independent producers at 17¢ per Mef. 


7. The various independent producer applicants above 
and Docket Nos. 18907 and 18920 were consolidated by your 
Commission and are to be heard on a consolidated record. 


8. Petitioner believes that present sales of natural gas 
in this area are being made at prices below those proposed 
in these applications and that the prices proposed herein 
would tend to increase the prices to be paid by Trans- 
continental both for gas purchased under existing contracts 
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due to redetermination clauses and as to gas to be pur- 
chased under future contracts by raising the presently 
established well-head prices which prevail in the given 
area. Accordingly, Petitioner is keenly interested in the 
field price of gas since its customers are directly affected 
by any increase in this element of the cost of gas to them. 
Petitioner has a direct and substantial interest in the 
within proceedings which will be directly affected and which 
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is not adequately represented by existing parties, and 
therefore, desires to be heard concerning the applications 
filed therein, and to be permitted to present evidence, sub- 
mit briefs and be heard in oral argument if the occasion 
requires. Your Petitioner realizes that this Petition is 
being filed late, due to unavoidable circumstances (see 
annexed affidavit of Edward M. Barrett) and respectfully 
requests the Commission’s approval for leave to intervene. 


Respectfully submitted, 


Lone Istaxp Licutinc Compaxy 


By Cuarues E. Evans 
Secretary 


Dated: Mineola, New York 
December 18, 1959. 


Daviv K. Kapane 
General Counsel for Petitioner 
250 Old Country Road 
Mineola, New York 
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Received Dec. 21, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket G-18078, et al 
In the Matters of 
Texaco INc., ET AL 


Srate or New York ) 
County or Nassav 


Epwarp M. Barrett being duly sworn deposes and says: 


ss: 


I am General Attorney of Long Island Lighting Com- 
pany and, among other things, am responsible for the 
handling of all proceedings before the Federal Power 
Commission in which Long Island Lighting Company has 
an interest. 


During the period November 16th through December 1st, 
1959 I was involved in hearings in Washington involving 
Sohio Petroleum Company, Docket G-8488, et al. 


On November 26th, 1959 the Federal Register published 
a notice of application in the dockets involved in this pro- 
ceeding and said notice required that all petitions to inter- 
vene be filed by December 14th, 1959. This notice passed 
over my desk during my absence and was not brought 
to my attention until this day, December 18th, 1959. Ac- 
cordingly, I have had prepared immediately the within 
petition for leave to intervene and respectfully request 
that leave be granted to intervene despite the lateness 
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of the filing. The Commission will note that this Com- 
pany’s interest in these proceedings was expressed as 
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early as July 24, 1959 when a letter was submitted in con- 
nection with applications for temporary certificates for the 
proposed sales. A copy of said letter is attached hereto. 


Epwarp M. Barrett 
Edward M. Barrett 
Sworn to before me this 18th day of December, 1959. 


Grorce Skon 
George Skon 
Notary Public, State of New York 
No. 30-9036350 
Qualified in Nassau County 
Commission Expires March 30, 1960 


8026 
Received Dec. 21, 1959 


Lone Istann Licutixe Company 
250 oLD COUNTRY ROAD MINEOLA, NEW YORK 
July 24, 1959 


Federal Power Commission 
441 G Street, N. W. 
Washington 25, D. C. 


Subject: Transcontinental Gas Pipe Line Corporation, 
Docket G-18920 

South Texas Natural Gas Gathering Company, 
Docket G-18909 


Gentlemen: 


The aforesaid dockets involve the applications of South 
Texas Natural Gas Gathering Company (South Texas) 
and Transcontinental Gas Pipe Line Corporation (Transco) 
to construct certain facilities for the transportation and 
sale of natural gas in interstate commerce. Although we 
have not as yet been able to obtain a copy of the application 
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of South Texas it is our understanding from a reading of 
the application of Transco (Docket G-18920) that South 
Texas proposes to build a gathering system in Railroad 
District 4 of the State of Texas to receive gas which it will 
purchase from numerous producers in that area and trans- 
port said gas to two points of delivery to Transco in Rail- 
road District 1. 


It is also our understanding from a reading of the prayer 
for relief on page 8 of the Application of Transco in Docket 
G-18920 filed July 6, 1959, that both Transco and South 
Texas are seeking temporary certificates of public con- 
venience and necessity authorizing the construction and 
operation of the facilities proposed and presumably the 
sale of the gas from South Texas to Transco. From the 
aforesaid request in Transco’s application we would also 
assume that the producers who propose to sell the gas to 
South Texas are also seeking temporary certificates to 


make sales of their gas. 


Article IX of the contract between South Texas and 
Transco, dated February 17th, 1959, (Exhibit ‘‘H’’ in the 
Application of Transco in Docket G-18920) provides for 
an initial price to be paid by Transco to South Texas of 
20¢ per mef. We believe that this price establishes a new 
high for gas purchased by Transco in Railroad District 1 in 
the State of Texas. As of this date we are unable to 
ascertain fully the range of the prices which South Texas 
will pay to the various producers, but it is our understand- 
ing that these prices will be among the highest paid in 
the area involved. 
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Long Island Lighting Company is the fourth largest 
customer of Transco and the prices which Transco pays for 
its gas are of considerable concern to it. We do not nec- 
essarily oppose the issuance of temporary certificates in 
these proceedings, nor do we now know what position we 
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shall eventually take in these matters when the facts are 
available to us, but we do believe that such temporary 
certificates should not be issued without sufficient protec- 
tion to all persons concerned in the event it is ultimately 
determined that the proposed initial rates are excessive 
and fail to conform to the standards of the Natural Gas 
Act. 
Very truly yours, 


E. C. Durry 
Senior Vice President 
ce: Transcontinental Gas Pipe Line Corporation 
South Texas Natural Gas Gathering Company 
8072 
Received Jan. 20, 1960 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CI60-71 
In the Matter of 
ConTINENTAL Or, Company 
Application 


Pursvant To Sections Nos. 157.23 THRovuGH 157.28 or THE 
FeperaL Power Commission’s Recuuations UNDER THE 
Naturan Gas Act ror a CERTIFICATE OF Pustic Con- 
VENIENCE AND NECESSITY FoR THE SALE or Natura, Gas 
From THE Javetina Fiery, Hwarco County, Texas, To 
Sourn Texas Natura, Gas GaTtHERING CoMPANY 


(Applicant’s Contract No. 4441, as amended) 


Continental Oil Company (‘‘Applicant”’) hereby applies 
to the Federal Power Commission (‘‘Commission’’) pur- 


425 


(8072) 


suant to Sections Nos. 157.23 through 157.28 of the Fed- 

eral Power Commission’s Regulations under the Natural 

Gas Act, for a certificate of public convenience and nec- 

essity to deliver natural gas to South Texas Natural Gas 

Gathering Company under the terms of Applicant’s Con- 

tract No. 4441, as amended, dated May 15, 1959. 

Applicant Hereby Invokes Provision of Section 157.28 of 
the Regulations Under the Natural Gas Act. Applicant 
Respectfully Requests the Commission Issue Tempo- 
rary Authorization to Applicant to 


8073 


Start Immediate Delivery of Gas Under Applicant’s 
Contract No. 4441, as Amended, in Order that the 
Applicant May Meet the Demands of the Lessor to 
Either Commence Deliveries of Gas From this Prop- 
erty or to Release the Property to the Lessor. The 


Gas Produced From the Javelina Field Is Gathered 
By the South Texas Natural Gas Gathering Company, 
and Is Subsequently Delivered to a Transmission Pipe- 
line for the Interstate Market. South Texas Natural 
Gas Gathering Company Is Properly Certificated, in 
Docket No. G-18907, to Accept and Purchase the Gas 
Covered By Applicant’s Contract No. 4441, as 
Amended. 


L. 
Applicant 


A. The exact legal name of Applicant is Continental Oil 
Company. 


B. Applicant is a corporation duly organized and exist- 
ing under and by virtue of the laws of the State of 
Delaware. 
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C. The location of Applicant’s principal place of business 
is at 1300 Main Street, Houston, Texas. Its mailing ad- 
dress is Post Office Box 2197, Houston 1, Texas. 

D. Applicant is authorized to do business in all of the 
states of the United States and in the District of Columbia. 


Il. 


Persons to whom notices, orders and other 
papers are to be served 


The name, title, and post office address of the persons 
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to whom correspondence or communications in regard to 
this Application should be addressed (unless Applicant 
advises the Commission to the contrary) are as follows: 

Mr. Fred B. Willson 

Assistant Director 

Natural Gas Activities 

Continental Oil Company 

Post Office Box 2197 

Houston 1, Texas, 

and 

Mr. Bruce R. Merrill and 

Mr. Robert C. Hawley 

Legal Department 

Continental Oil Company 

Post Office Box 2197 

Houston 1, Texas. 


Til. 
Statement of Pertinent Facts 


A. Applicant proposes to sell natural gas to South Texas 
Natural Gas Gathering Company, as Buyer, under contract 
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dated May 15, 1959, (hereinafter referred to as ‘‘Ap- 
plicant’s Contract No. 4441, as amended’’), a copy of which 
contract and amendment is attached hereto as ‘‘Exhibits 
B’’ and ‘‘C.’’ 


B. Applicant has been informed that arrangements have 
been made by the Purchaser for transportation of all or a 
portion of the natural gas to be sold by Applicant under 
Applicant’s Contract No. 4441, as amended, and that it 
may be transported by the 
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Purchaser in interstate commerce for resale and/or may 
be resold by the Purchaser to others for transport in inter- 
state commerce for resale. 


C. The source of the natural gas produced by the Ap- 
plicant and sold by it under its Contract No. 4441, as 
amended, is as follows: 


(1) Name and approximate location of field: 
Javelina Field, Hidalgo County, Texas. 


D. The source of natural gas purchased (if any) by Ap- 
plicant and sold by it under its Contract No. 4441, as 
amended, is as follows: None. 


E. The major appurtenant properties and facilities in 
which Applicant owns an interest and which it will use in 
connection with the sale of natural gas under its Contract 
No. 4441, as amended, are as follows: None. 

IV. 
Contract Summary 

1. Name of Seller: Continental Oil Company 

2. Name of Purchaser: South Texas Natural Gas 
Gathering Company 
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3. Location of Sale: Javelina Field, Hidalgo County, 
Texas 


4. Date of Contract: May 15, 1959 
8076 


5. Initial Price per Mcf: 16¢ (Tax reimbursement not 
applicable) 

6. Measurement Pressure Base: 14.65 psia. 

7. Types of Escalation Provisions: Periodic—l¢ per Mef 
escalations each 5 years. 

8. Hydrocarbon Liquids Included: No. 


9. Other Price Adjustments: BTU 1,000 per eu. ft. min. 
If below 1,000, price reduced proportionately 


10. Estimated Initial Volumes: 500 Mef per day 
11. Delivery Pressure: Not more than 1,000 psig 


12. Delivery Point: Outlet side of separator and/or 
dehydration unit 


V. 
Required Exhibits 


Exhibit A. A general key map, designated ‘Exhibit 
A,’’ showing the general geographical location of prop- 
erties in which Applicant owns an interest and which are 
subject to Applicant’s Contract No. 4441, as amended, is 
filed with this Application as a part hereof. All facilities 
in which Applicant has an interest are production facilities, 
over which, as Applicant is advised and believes, the Com- 
mission possesses no jurisdiction. 


Exhibit B. A conformed copy of Applicant’s Contract 
No. 4441, designated ‘‘Exhibit B,’’ is filed herewith as a 
part of this Application. 
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Exhibit C. An amendment to Applicant’s Contract No. 
4441, designated Exhibit ‘‘C’’ is filed herewith as a part 
of this application. 


VI. 


Percentage of Ownership 


Working interest in the leases and lands dedicated to 
the contract attached hereto as Exhibit ‘‘B”’ is as follows: 
600 Acres, more or less: 

Continental Oil Company (Operator) T59%o 

Sunray Mid-Continent Oil Company 25% 
40 Acres, more or less: 

Continental Oil Company 100% 


Applicant files this Application for itself only. 


Wuererore, Applicant prays the Commission promptly 
issue a certificate of public convenience and necessity au- 
thorizing Applicant to sell natural gas under and pursuant 
to each and all of the terms, conditions, and provisions of 
Applicant’s Contract No. 4441, as amended. 


ContTINENTAL Or, Company 
(Applicant) 

Frep B. WiLtson 

Original Signed: 

Fred B. Willson 

Fred B. Willson 


Office and Post Office address: 


Post Office Box 2197 
Houston 1, Texas 


APPROXIMATE 
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Certificate of Service 
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Docketed Feb 12 1960 
FEDERAL POWER COMMISSION 
Washington 25 
Docket No. CI-60-71 
Continental Oil Company 
Continental Oil Company AIR MAIL 
P.O. Box 2197 
Houston 1, Texas 
Attention: Mr. Fred B. Willson 


Gentlemen: 
Your statement, filed pursuant to Section 157.28(¢) (1) 


of the Commission’s Regulations, of your intention to in- 
voke said Section and initiate the service proposed in the 
certificate application, Docket No. CI-60-71 is hereby ac- 
cepted. 

You are also advised that the related rate schedule, iden- 
tified by your statement pursuant to Section 157.28 (¢) (2) 
of the Regulations and listed at the bottom of this letter, 
has been accepted for filing to be effective on the date of 
initial delivery. Please advise this Commission of the date 
of initial delivery of gas thereunder. This acceptance of 
the rate schedule for temporary service is no assurance 
that it will be accepted by the Commission for permanent 
service. 

In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, 
price redetermination provisions, or any similar provision, 
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your attention is directed to the fact that such provisions, 
when invoked to change the effective rates and charges, 
will constitute a change in such rates and charges within 
the meaning of Section 4(d) of the Natural Gas Act and 
Section 154.94 of the Commission’s Regulations under such 
Act. The Act and the Commission’s Regulations require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 

This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification, or 
any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which may be 
made in the final disposition of this proceeding or any 
other findings or orders which have been or may hereafter 
be made by the Commission in any proceeding now pend- 
ing or hereafter instituted by or against your company. 

In future correspondence with the Commission concern- 
ing the rate schedule listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herewith, 
including the name of the independent producer and the 
rate schedule and supplement numbers. 

This constitutes all requisite temporary authorization 
to commence the sale of gas, but such authorzation and 
acceptance of the rate schedule are without prejudice to 
such final disposition of the certificate application as the 
record may require and, furthermore, once service is com- 
menced under this authorization it may not be discontinued 
without permission of the Commission issued pursuant to 
the provisions of the Natural Gas Act. 


Very truly yours, 


J. H. Gurrme 
Secretary 
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Rate Schedule Designation 


Continental Oil Company 


Description of Date of Letter FPCGasRate Supplement 
Document of Transmittal Schedule No. No. 


Contract 5-15-59 1-19-60 173 _ 
Amendment 9-14-59 1-19-60 173 1 
BFK :swa 
2-9-60 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Sourn Texas Natura, Gas GATHERING Company 
Docket No. G-18907 


Amendment to Application For Certificate of Public 
Convenience and Necessity 


Comes now South Texas Natural Gas Gathering Com- 
pany (South Texas) and shows with respect to its applica- 
tion filed in this proceeding on July 2, 1959, as follows: 


I 


Paragraph III of the aforesaid application includes by 
reference to Exhibit ‘‘B”’ a list setting forth the producers 
and fields from which South Texas proposes to purchase 
gas, presently under contract, in order to meet its sale re- 
quirements. Pursuant to Article XVI of Exhibit ‘‘B”’, 
South Texas has the right of dedicating additional pur- 
chase contracts in support of the contract quantities. 


sag 


In addition to the sources of gas shown in the aforesaid 
application, the following additional gas purchase contracts 
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have been negotiated pursuant to which natural gas is to 
be delivered into the facilities of South Texas for resale 
to Transcontinental Gas Pipe Line Corporation (Trans- 
continental), in accordance with 
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the terms of the gas purchase contract (Exhibit ‘‘B’’) be- 
tween South Texas and Transcontinental, dated February 
17, 1959: 


Contract dated January 4, 1960 between South Texas 
Natural Gas Gathering Company, as gatherer, and 
Carter & Carter, as producer, covering the purchase 
of gas from the Carolina-Tex Field, Webb County, 
Texas. An application for certificate of public conven- 
ience and necessity covering this sale is on file with 
the Commission at Docket No. CI60-124. 


Surplus gas purchase contract dated January 1, 1960 


between South Texas Natural Gas Gathering Com- 
pany, as buyer, and Valley Industrial Gas Company, 
as seller, covering the purchase of surplus gas in de- 
mand quantities. An application for certificate of 
public convenience and necessity covering this sale 
is on file with the Commission at Docket No. CI60-63. 


Til 


The reserves identified above were dedicated by South 
Texas to Transcontinental pursuant to letter agreement 
dated February 4, 1960, a copy of which is incorporated 
herein by reference as Supplement No. 5 to South Texas’ 
FPC Gas Rate Schedule No. 2. 


IV 


South Texas requests waiver of the intermediate de- 
cision procedure reserving the right to apply to the Com- 
mission for rehearing and to petition for judicial review 
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of the Commission’s decision, if it be granted a hearing 
under the shortened procedure provided for in Section 
1.32(b) of the Commission’s Rules of Practice and 
Procedure. 


pot ASE, ge 


8132 
Vv 


Pursuant to Section 157.28 of the Commission’s Regula- 
tions under the Natural Gas Act, South Texas hereby 
states its tention to invoke the provision respecting tem- 
porary authorization, pending final Commission action 
with respect to the instant application. In support 
whereof, it asserts that until authorization is granted it 
will suffer economic hardship by reason of inability to 
make the sale. 


Wuenerore, for all of the foregoing reasons, it is re- 
quested, pursuant to the provisions of Sections 7(e) and 
“(e) of the Natural Gas Act, that the Commission issue a 
certificate of public convenience and necessity authorizing 
the sale to Transcontinental Gas Pipe Line Corporation 
in accordance with the application, as amended. 


Respectfully submitted, 


SovutH Texas Natura, Gas 
GaTHERING Company 


By Braprorp Ross 
Bradford Ross 
Ross, Marsu & Foster 
725 15th Street, N. W. 
Washington 5, D. C. 
Its Attorneys 


Dated at Washington, D. C. 
this 26th day of February, 1960. 
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District oF CoLUMBIA )SS: 


Bradford Ross, being first duly sworn, deposes and says 
that he is the attorney for South Texas Natural Gas Gath- 
ering Company; that he has read the foregoing ‘‘Amend- 
ment to Application for Certificate of Public Convenience 
and Necessity’’; that the statements therein contained are 
true to the best of his knowledge, information and belief; 
and that he is authorized to file the same with the Federal 
Power Commission. 


Braprorp Ross 
Bradford Ross 


Subscribed and sworn to before me by the said Brad- 
ford Ross this 26th day of February, 1960. 


Desra DINGWALL 
Debra Dingwall 
(Seal) Notary Public 


My Commission expires June 14, 1964. 
8134 
CERTIFICATE OF SERVICE 


[hereby certify that I have this day served the foregoing 
document upon the following parties of record in this pro- 
ceeding, by delivering a copy thereof in person, or by mail- 
ing a copy thereof properly addressed, to each of the 
parties named or, where indicated to the attorney of record 
of a party named: 
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New York Public Service Commission 
Kent H. Brown, Counsel 
55 Elk Street 
Albany 1, New York 


Barbara M. Suchow, Asst. Counsel 
199 Church Street 
New York 7, New York 


Philadelphia Electrie Co. 
Vincent P. McDevitt, Vice Pres. 
1000 Chestnut Street 
Philadelphia 5, Pennsylvania 


Consolidated Edison Company of New York, Inc. 
James O’Malley, Jr. 
LeBouf, Lamb & Libbey 
15 Broad Street 
New York 5, New York 
Suerman S. Poranp 
Sherman S. Poland 


Of Counsel for 
SoutH Texas Naturau Gas 
GaTHERING ComPANY 


Dated at Washington, D. C. 
this 26th day of February, 1960. 
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UNITED STATES OF AMERICA 


BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of 

Texaco Inc., et al.* 

TENNESSEE Gas TRANSMISSION CoMPANY* 

Sovtu Texas Naturat Gas GATHERING 
Compaxy* 

TRANSCONTINENTAL Gas Pire Line 
CorPORATION* 

C. F. Fattey (Operator), et al. 

TENNESSEE Gas TRANSMISSION COMPANY, 
et al. 

Grove Perroteum Inc. (Operator), et al. 

H. J. Porter 

Gur Coast Mrxerats MaNaGEMENT 
Corr., Operator 

Texaco Inc. 

W. H. Hust 

Kirxwoop & Morcay, Inc. (Operator), 
et al. 

Frep Warraker, Operator 

L. B. Horw (Operator), et al. 

Mesa DEVELOPMENT COMPANY 

NorTHERN Pump CoMPaNy 

Vatiey IxnpustriaL Gas Company 

CoastaL States Gas Propucirne CoMPaNy 

H. M. Harreru, Jr., et al. 

H. M. Harrett, Jr., et al. 

ConTINENTAL Or, CoMPANY 

Carrer and CarTER 


Docket Nos. 
G-18078, et al. 
G-18765 


G-18907 


G-18920 
G-15401 


G-19084 
G-19298 
G-19415 


G-19617 
G-19787 
G-19956 


G-20143 
G-20384 
G-20387 
G-20469 
G-20507 
CI60-63 
CI60-64 
C160-67 
CI60-68 
CI60-71 
CI60-124 
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Petition of The United Gas Improvement Company 
For Permission to Intervene 


To Tue Fepera, Power Commission: 


Comes now The United Gas Improvement Company 
(Petitioner or UGI), pursuant to the provisions of the 
Natural Gas Act, 


(Docketed March 4, 1960) 
8180 


as amended, and to the Rules of Practice and Procedure of 
this Commission, and requests that it be authorized and 
permitted to intervene and become a party to additional 
dockets which have been consolidated with the above-en- 
titled consolidated proceedings, and in support of such 
request, it respectfully represents and shows to your 


Honorable Commission, as follows: 
1. The name and address of Petitioner are: 


The United Gas Improvement Company 
1401 Arch Street 
Philadelphia 5, Pennsylvania 


The name and address of the person to whom it is re- 
quested that communications in respect to this petition and 
cause be addressed are: 


Charles G. Simpson 

Vice President and General Manager 
Philadelphia Gas Works Division of 
The United Gas Improvement Company 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


* Intervention granted in G-18078, et al. by order of January 5, 1960. 
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It is likewise requested that a copy of each such com- 
munication be sent directly to Petitioner’s attorney ad- 
dressed as follows: 


J. David Mann, Jr. 
Morgan, Lewis & Bockius 
1230 Pennsylvania Building 
Washington 4, D. C. 


8181 

2. Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, with 
its principal place of business at 1401 Arch Street, Phila- 
delphia 5, Pennsylvania. Under an agreement with the 
City of Philadelphia, its Philadelphia Gas Works Division 
operates the municipal gas works and related facilities of 
that City and serves 750 Btu gas to nearly 600,000 custo- 
mers in the City and County of Philadelphia. 


3. At present, UGI’s Philadelphia Gas Works Division 


is authorized to receive, on a firm basis approximately one- 
third of its natural gas requirements from Transconti- 
nental Gas Pipe Line Corporation (Transco) under the 
latter’s CD-3 Rate Schedule. 


4. By its application in Docket No. G-18920, Transco 
proposes to construct and operate a lateral pipeline and 
necessary compressor facilities to take natural gas from 
South Texas Natural Gas Gathering Company (South 
Texas) at a point of interconnection with South Texas’ 
facilities in La Salle County, Texas. South Texas in 
Docket No. G-18907 proposes to construct necessary facili- 
ties and to sell to Transco approximately 50,000 Mcfd of 
gas purchased and gathered by South Texas at an initial 
price of 20¢ per Mef. Various 
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independent producers have filed supporting applications 
for authorization to make sales to South Texas (or to its 
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assignors) of gas which has been dedicated by South Texas 
to the Transco sale. 


5. Temporary authorization to construct necessary facil- 
ities and to commence the sales was granted to South 
Texas in Docket No. G-18907 on October 15, 1959, to 
Transco to construct the necessary facilities in Docket No. 
G-18920 on October 9, 1959, and to certain of the independ- 
ent producer applicants in the above dockets on various 
dates. The Commission on November 19, 1959 ordered the 
aforementioned Dockets consolidated and set for hear- 
ing on January 19, 1960 (since postponed to March 7, 1960). 
UGI, on December 9, 1959, filed a petition to intervene in 
such proceedings, which petition was granted by order of 
January 5, 1960. By notice of February 19, 1960 the above- 
captioned additional independent producer certifice dockets 
were further consolidated with the consolidated proceed- 
ings in Docket No. G-18078 et al. 


6. UGI, as one of Transco’s. major customers, has an 
immediate and substantial interest in this consolidated pro- 
ceeding. This 20¢ per Mef price at which South Texas 
proposes initially to sell gas to Transco, if considered as 
a producer price, would establish a new high in Texas Rail- 
road District No. 1. The prices paid by South Texas to 
the various producer applicants are among 
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the highest reported for the respective sales areas and may, 
in fact, amount to new highs, when consideration is given 
to the amounts and location of the reserves involved. None 
of these prices has been shown to be required by the public 
convenience and necessity. 


7. The sales by the independent producer applicants here 
involved are sales in interstate commerce for resale; South 
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Texas’ sale to Transco is a sale in interstate commerce for 
resale: all within the meaning of the Natural Gas Act. 


8. UGI, as pointed out in its initial petition to intervene 
in these proceedings, believes that a hearing should be held 
to inquire into the validity of the proposed prices measured 
by the public convenience and necessity, and pass upon 
the jurisdictional issues, discussed in 7, above, which have 
been or may be raised by these applications. Because of 
its dependence upon Transco for such a large volume of 
its gas, because of its evident interest in the prices paid 
by Transco, and the possibility that the instant 20¢ per 
Mef price may be interpreted by Transco’s other suppliers 
as justifying favored nation increases to that level, UGI 
has a direct and substantial interest in the additional pro- 
ducer certificate proceedings consolidated with this con- 
solidated docket, which interest cannot be represented 
adequately by any existing party. Since it 
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will be bound and may be aggrieved by any order the Com- 
mission issues herein, it is highly important in the public 
interest that Petitioner be permitted to intervene in the 
additional producer certificate proceedings consolidated 
with these proceedings. 


Wuererore, The United Gas Improvement Company re- 
spectfully prays that it be permitted to intervene in the 
above-captioned additional applications and be treated as 
a party thereto, with the right to have notice of and to 
appear at the taking of testimony, to produce and cross- 
examine witnesses, and to be heard in person or by counsel 
upon brief or oral argument, if oral argument be granted; 
that any orders entered by the Commission in such pro- 
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ceedings fully protect Petitioner’s rights and interests, and 
for all other proper and needful relief. 


Respectfully submitted, 


Tue Unirep Gas Lprovement Company 
By Joun E. Hoxrzincer, Jr. 
John KE. Holtzinger, Jr. 
Its Attorney 


Morean, Lewis & Bocxrus 
Philadelphia-Washington 
Of Counsel 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CI60-428 
In the Matter of 


Sunray Mm-Contrvent Or Compaxy 


Application of Sunray Mid-Continent Oil Company for 
Certificate of Public Convenience and Necessity 
Under Natural Gas Act For Sale of Gas 


Sunray Contract No.: ©-9719 
Date or ConTRACT: May 15, 1959 
PurcHasER: South Texas Natural Gas 
Gathering Company 
Frews: Javelina 
Location : Hidalgo County, Texas 
H. BE. McEwen, Jr. 
P. O. Box 2039 
Tulsa, Oklahoma 
Attorney for Sunray Mid- 
Continent Oi Company 
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Comes Now Sunray Mw-Continenr Om Company and 
makes application, pursuant to and in accordance with the 
provisions of Order No. 174-B, issued by the Federal Power 
Commission on December 17, 1954, in Docket No. R-138, 
and Section 7 of the Natural Gas Act, as amended, for a 
Certificate of Public Convenience and Necessity covering 
the sale of natural gas as hereinafter particularly de- 
scribed and for such purpose does represent to the Federal 
Power Commission, as follows: 


1. 


Description oF APPLICANT 
(Section 157.24(a) (1)) 
The exact legal name of this Applicant is Sunray Mm- 


Continent Om Company, being a corporation organized 
under the laws of the State of Delaware with its principal 


place of business in Tulsa, 
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Oklahoma, This Applicant is authorized to do business in 
the States of Alabama, Alaska, Arizona, Arkansas, Cali- 
fornia, Colorado, Delaware, Florida, Idaho, Illinois, Indi- 
ana, Iowa, Kansas, Louisiana, Minnesota, Mississippi, Mis- 
souri, Montana, Nebraska, New Mexico, North Dakota, 
Oklahoma, Oregon, Pennsylvania, South Dakota, Texas, 
Utah, Washington, Wisconsin and Wyoming. 


2. 
PREDECESSOR 


(Section 157.24(a) (2)) 


This Applicant had no predecessor in interest bona fide 
engaged in this sale of natural gas subject to the jurisdic- 
tion of the Commission on June 7, 1954. 
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3. 


Person For Service 
(Section 157.24(a) (3)) 


The persons to whom correspondence, or communica- 
tions, including service of all notices and orders by the 
Commission, in regard to this application are to be ad- 
dressed are: 


Name: H. E. McEwen, Jr. 
Title: Attorney 
Post Office Address: 

P. O. Box 2039 

Tulsa, Oklahoma 


Name: C. F. McCarroll 
Title: Manager, Gas Sales 
Post Office Address: 

P. O. Box 2039 

Tulsa, Oklahoma 


4. 


Communities AND Marn Live InpusrriaL Customers SERVED 
(Sections 157.24(a) (4) (iii) and (iv)) 


With reference to this application, Applicant does not 
propose any such service or sales to any communities or 
to any main line industrial customers. 


8238 
5. 
Satz To Be Cerrirrep 
(Section 157.24(a) (4)) 


The sale to be certified is the sale to South Texas Natural 
Gas Gathering Company (Purchaser) of gas produced for 
the undivided interest of Applicant from the lands covered 
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by the contract described on the cover page hereof pur- 
suant to the terms and provisions contained therein. Said 
contract is filed concurrently herewith as Applicant’s Rate 
Schedule, and by this reference, said Rate Schedule is in- 
corporated herein for purposes of certification. Applicant 
is informed that Purchaser will transport the gas pur- 
chased thereunder in interstate commerce. Applicant has 
no information as to the disposition to be made of this gas 
by Purchaser. 


8239 
6. 
Sources or Gas 
(Section 157.24(a) (4) (i)) 


All gas to be sold by Applicant to Purchaser hereunder 
shall be gas produced from certain of Applicant’s leases 
in the Javelina Field, Hidalgo County, Texas. The leases 
of Applicant covered by the subject contract and the point 


of delivery to Purchaser are shown on the plat attached 
hereto and marked Exhibit ‘‘A’’. 


7. 


Masor APPURTENANCES 
(Section 157.24(a) (4) (v)) 


No major appurtenances will be utilized in the prepara- 
tion of this gas for delivery to Purchaser. 


8240 
8. 
ExxHrrs 
(Section 157.25) 
Applicant is filing this application in its own behalf and 


not as a representative. Reference is made to Exhibit 
‘¢4’? attached hereto, for all purposes herein. In lieu of 
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Exhibit ‘‘B’’, Applicant references the subject contract as 
attached to the concurrent filing of Applicant’s Rate 
Schedule. A summary of the subject contract is attached 
hereto as Exhibit ‘‘C’’. 


9. 
Norice or APPLICATION 


Notice of this application has been given by the service 
of a true copy of the application (without the contract pro- 
vided for in Section 157.25) upon the Purchaser and upon 
the State Regulatory Commission having authority over 
such sale in the state shown on the cover sheet hereof. 


10. 


Any and all acts, facilities and operation prior to and 
preceding the delivery of gas for the sale covered hereby, 
including the delivery of this gas to Purchaser under the 
subject contract as of the date of this application and 
heretofore, is exempt from regulation by the Federal 
Power Commission under the Natural Gas Act. 


11. 


By the filing of this application and the exhibit thereto, 
including the installations, facilities and operations por- 
trayed on the map or maps attached thereto, Applicant is 
attempting in good faith to comply with the requirements 
of Order No. 174, as amended by Orders No. 174-A and 
No. 174-B, of this Commission. However, 
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this application is filed under protest for the reasons that: 
This Applicant was given no notice of the consideration, 
formation or issuance of such order; this order, and its 
issuance, exceeds the authority of the Commission; and 
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Applicant is unable to determine with any degree of cer- 
tainty the applicability of the order to itself and its sales 
and/or facilities and/or operations or the manner in which 
the same is intended by the Commission to so apply to 
Applicant, its sales and/or facilities and/or operations. 
Accordingly, this application is made without prejudice to 
the right of Applicant to contest the validity of the said 
order or any part thereof as to Applicant or any of its 
sales, facilities or operations in any forum available in the 
premises, and nothing herein contained is intended, nor 
shall be construed, to waive any such rights of Applicant 
nor to deprive this Applicant of its right to rely on any 
judicial determination thereon to which Applicant may not 
have been a party but which otherwise would be applicable 
to this Applicant, its sales, facilities or operations. 


12. 


Applicant is able and willing properly to make the sale in 
accordance with the terms, provisions and conditions of 
its contract and in connection therewith to conform to the 
provisions of the Natural Gas Act and the requirements, 
rules and regulations of the Commission thereunder, if 
Applicant is held subject thereto. 
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13. 


The public convenience and necessity will be served by 
the granting of this application. 


Wuererore, Applicant prays: 


(1) That the Commission enter an order that the sale of 
gas described hereinabove is not within the jurisdiction of 
the Commission under the Natural Gas Act and that by 
such sale Applicant is not made a natural gas company 
within the meaning of said Act; or in the alternative. 
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(2) That the Commission issue to it a Certificate of 
Public Convenience and Necessity authorizing the sale of 
gas covered by the contract described hereinabove and on 
the cover sheet hereof to the extent, and only to the extent, 
that such gas is transported in interstate commerce for 
resale and only for the term of said contract so that Appli- 
cant is authorized to make said sale of gas only for the 
term of the contract. 


Dated April 1, 1960. 


Sunray Mrp-Continent Om Company 


By Homer E. McEwen, Jr. 
Homer E. McEwen, Jr. 
Its Attorney 
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Exhibit "A" 
oe To 
33 OP) Delivery Point is at outlet side of Application of Sunray Mid-Continent Oil Company 
separator and/ or dehydration for Certificate of Public Convenience and Necess- 
unit at or near well. ity for Sale of Gas to 
Acreage Covered SOUTH TEXAS NATURAL GAS GATHERING COMPANY 
fe 


Under Sunray Contract No. C-97/9 


JAVELINA FIELD , HIDALGO COUNTY, TEXAS 


BEST COPY AVAILABLE 
from the original bound volume 
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EXHIBIT “‘C” 


*CONTRACT SUMMARY 
(Regulation Section 250.5) 


. Name of Seller: Sunray Mid-Continent Oil Company 


. Name of Purchaser: South Texas Natural Gas Gather- 
ing Company 


. Location of Sale: Javelina Field, Hidalgo County, 
Texas (Field or area, county and state) 


. Date of Contract: May 15, 1959 


. Initial Price per Mcf (including tax reimbursement: 
$0.16 


. Measurement Pressure Base (psia): 14.65 
. Types of Escalation Provisions: Stated Escalations 
. Hydrocarbon liquids Included (yes or no): No 


. Other Price Adjustments: Price reduced proportion- 
ately for gas containing less than 1000 B.T.U. per cubic 
foot 


. Estimated Initial Volumes (Mef per day) : 125 
- Delivery Pressure (psig): Not more than 1000 psig 


. Delivery Point: Outlet side of separator and/or de- 
hydration unit at or near well (Wellhead, plant, etc.) 


* The above information shown is a good faith effort by Sunray to comply 
with the requirements of Regulation Section 250.5, consistent with the space 
allowed and other considerations. However, it must be understood that the 
contract proper governs in the case of any conflict between the pertinent con- 
tract provisions and the summary information given above, since only the 
contract represents the agreement between Sunray and its purchaser and 
represents the sale that Sunray proposes to make in its application, to which 
this summary is made an exhibit. 
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VERIFICATION 


Strate or OKLAHOMA 
County or Tutsa } cst 

Homer E. McEwes, Jr., being first duly sworn, deposes 
and says: That he is an Attorney for Sunray Mid-Conti- 
nent Oil Company; that as such he has signed the foregoing 
for and on behalf of said corporation ; that he is authorized 
so to do; and that he has read the foregoing Application 
for Certificate of Public Convenience and Necessity and is 
familiar with the contents thereof and that the matters and 
things therein set forth are true and correct to the best 
of his knowledge, information and belief. 


Homer BE. McEwex, Jr. 
Homer E. McEwen, Jr. 


Subscribed and sworn to before me, a notary public, this 
date: April 1, 1960. 


My Commission Expires: 
August 30, 1962 


Dorotuy MoGrs 
(SEAL) Notary Public 
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CERTIFICATE OF SERVICE 
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Received Apr. 4, 1960 
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 
Docket No. C160-428 
In the Matter of 
Suyxray Mp-Contixent Om Company 


Application of Sunray Mid-Continent Oil Company For 
Temporary Authorization For Sale of Gas 
Sunray Contract No. 0-9719 
Date of Contract May 15, 1959 
Purchaser South Texas Natural Gas Gathering Company 
Field Javelina 
Location Hidalgo County, Texas 


Sunray Mm-Contrnenr Om Company (‘‘Sunray’’) does 


hereby invoke Section 157.28 of the regulations under the 
Natural Gas Act for temporary authority to initiate the 
sale of natural gas pursuant to the above described con- 
tract, and in support thereof, does recite as follows: 


1, 


Suyray has filed concurrently herewith its Rate Schedule 
and Application for Certificate of Public Convenience and 
Necessity under the Natural Gas Act for sale of gas in 
accordance with the terms and provisions of the above 
described contract. This application for temporary au- 
thorization is made without prejudice to or waiver by 
Sunray of the reservations made in its said application for 
certificate. 

2. 


A shut-in gas well is situated on the lands covered by 
the subject contract and the lessor thereunder has made 
a demand upon Sunray and its 
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co-owner therein to either commence deliveries of gas 
from this lease or to release the property to the lessor. 
Scyray’s co-owner has separately contracted for the sale 
of such gas as may be produced for its interest therefrom 
and authorization to commence deliveries has been issued 
to said co-owner in Commission Docket No. CI-6071. 


3. 


The facilities necessary to enable Purchaser to take de- 
livery of the gas to be sold under the subject contract will 
consist of a meter station and a lateral line to its trans- 
mission pipeline. Sunray is advised that Purchaser is 
properly certificated in Docket No. G-18907 to accept and 
purchase said gas. Unless and until such time as the Com- 
mission grants to Sunray such authorization as may be 
required to commence the sale of its gas, Sunray will be 


unable to obtain a return on its proportionate share of the 
investment and expense incurred in drilling and equipping 
the above mentioned shut-in gas well, thereby suffering 
irreparable loss and economic hardship. 


Wuererore, Applicant (Sunray) hereby invokes pro- 
vision of Section 157.28 of the Regulations under the 
Natural Gas Act for temporary authorization to commence 
the sale of gas under the subject contract. 


Sunray Mmp-ContTInent Or Company 
By Homer E. McEwen, Jr. .. 
Homer E. McEwen, Jr. 
Attorney 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CI 61-77 
In the Matter of 
Pravo Om & Gas Company 
Application for Certificate of Public 
Convenience and Necessity 
and 
Statement of Intention To Invoke Section 157.28 


Comes Now Prado Oil & Gas Company, hereinafter re- 
ferred to as ‘‘Applicant’’, and files this Application for 
a Certificate of Public Convenience and Necessity, pursuant 
to Section 154.91 and Sections 157.23, et seq., of the Com- 
mission’s Regulations under the Natural Gas Act, for the 
sale of gas to South Texas Natural Gas Gathering Com- 
pany, hereinafter referred to as ‘‘South Texas’’, under a 
contract dated June 30, 1960, as amended, of the gas pro- 
duced from the Prado Field in Jim Hogg County, Texas. 


As hereinafter more particularly set forth, Applicant 
proposes to invoke Section 157.28 of the 
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Regulations to initiate the proposed sale of gas pending 
final Commission action on this certificate application. 


1. 


The exact legal name of Applicant hereunder is Prado 
Oil & Gas Company, a corporation duly organized and exist- 
ing under the laws of the State of Delaware, with a permit 
to do business in the State of Texas. Applicant’s principal 
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place of business is located in the Smith Building, 425 
Schatzel Street, Corpus Christi, Texas. 


Applicant is a signatory party to the subject contract 
and is the operator of the properties, the gas production 
from which is to be sold as hereinafter set forth. 


2. 


Not applicable. 
3. 


Communications with respect hereto should be ad- 
dressed to: 


Rush H. Record 

J. Evans Attwell 

Vinson, Elkins, Weems & Searls 
1100 Esperson Building 
Houston 2, Texas 


8361 
and 


Paul R. Haas 

Prado Oil & Gas Company 
P. O. Box 779 

Corpus Christi, Texas 


4. 


Applicant is the Seller under contract dated June 30, 
1960, with South Texas which covers the sale of gas pro- 
duced from the formations, lands and leases in the Prado 
Field, Jim Hogg County, Texas, as shown on Exhibit ‘‘A’’ 
attached hereto. A copy of said contract, as amended, is 
attached hereto as Exhibit ‘‘B’’. Such gas will be sold 
and delivered to South Texas and will be transported by it 
in interstate commerce for resale. 
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(i) The sources of gas to be produced by Applicant 
under the aforesaid contract are from the oil, gas and 
mineral leases and formations described in said contract, 
as amended, which is attached hereto as Exhibit ““B’’. The 
location of the fields, leases and formations from which 
the gas will be produced and the points of delivery are 
shown on Exhibit ‘‘A’’ attached hereto and made a part 
hereof for all purposes. 
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(ii) The gas to be sold by Applicant will be delivered 
to South Texas at the point of delivery shown on Exhibit 
‘A’? attached hereto. 


(iii) Not applicable. 
(iv) Not applicable. 


(v) Applicant does not own or operate any major ap- 


purtenant jurisdictional properties and facilities, such as 
compressor stations, gasoline plants, dehydration plants, 
purification plants and gas storage projects which are to 
be used in connection with the proposed sale. 


5. 
Summary of Provisions of the Gas Purchase Contract 
for which a Certificate is hereby Requested: 
1. Name of Seller 
Prado Oil & Gas Company 
2. Name of Purchaser 
South Texas Natural Gas Gathering Company 
3. Location of Field 
Prado Field, Jim Hogg County, Texas 


4. Date of Contract 
June 30, 1960 
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5. Initial Price—Including Tax Reimbursement 
16¢ per Mef 


. Measurement Pressure Base 
14.65 psia 


. Types of Escalation Provisions 
Fixed periodic escalations of 1¢ each four years after 
July 1, 1960, during the term of this contract. 


. Hydrocarbon Liquids Included 
No 


. Other Price Adjustments 

There is a provision for a tax reimbursement of 
three-fourths (%4ths) of any new additional or in- 
creased taxes as defined in the contract. 


. Estimated Initial Volumes—(Mcf’s per day) 
12,000 Mef per day 


. Delivery Pressure 
Not in excess of 1,000 psig 


. Delivery Point 
At a point on the existing line of South Texas on 
Applicant’s properties. 


8364 
6. 


Applicant invokes Section 157.28 of the Regulations in 
order that the sale of gas under the subject contract may 
be initiated immediately upon receipt from the Secretary 
of the Commission of the notice provided for in Section 
157.28(c) of the Regulations. 


There are presently five shut-in gas wells on the acreage 
dedicated under the subject contract. These wells have 
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been shut-in since completion, and if actual production 
does not commence as soon as possible, Applicant will 
have to make substantial shut-in gas royalty payments. 
Further, Applicant is a relatively small oil and gas pro- 
ducer and has made a substantial investment in the drill- 
ing and completing of said wells and is in need of the 
revenues to be derived from the sale of the gas reserves 
dedicated under the subject contract in order to continue 
further exploratory and development operations. These 
factors clearly constitute an emergency requiring the im- 
mediate commencement of sales and production from the 
dedicated acreage at the earliest possible date. 


8365 


Applicant is informed that South Texas has been au- 
thorized by the Commission to construct whatever facili- 
ties are necessary to connect Applicant’s gas. 


= 
‘ 


A copy of this application, complete with the attachments 
thereto, has been furnished to South Texas Natural Gas 
Gathering Company. 


Wuererorr, Applicant requests that the Secretary of 
the Commission deliver to it the notice provided for in 
Section 157.28(¢c) of the Regulations and that Applicant 
be issued a certificate of public convenience and necessity 
authorizing the aforesaid sales by Applicant to South 
Texas; and Applicant hereby requests that, pursuant to 
Section 1.32(b) of the Rules of Practice and Procedure, 
the intermediate decision procedure be omitted, and Ap- 
plicant hereby waives oral hearing and opportunity for 
filing exceptions to the decision of the Commission, and 
requests that this application be heard under the shortened 
procedure, and that the Commission issue a certificate of 
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of public convenience and necessity to Prado Oil & Gas 
Company authorizing the aforesaid sale to South Texas 
Natural Gas Gathering Company. 


Respectfully submitted, 


Prapvo Om & Gas Company 


By J. Evans ATTWELL 
J. Evans Attwell 
ATTORNEY FOR Prapo Om & 
Gas CoMPANY 


Dated at Houston, Texas, this 15th day of July, 1960. 
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Received July 18, 1960 


Tue Strate or Texas 
County or Harris 


BerorE Me, the undersigned authority, on this day per- 
sonally appeared J. Evans ATTWELL, who after being by 
me first duly sworn, on his oath deposes and says: 


That he is attorney for the Applicant in the foregoing 
Application and is authorized to make this affidavit, that 
he has read the foregoing Application and is familiar with 
the contents thereof and that the facts and matters set 
forth therein and shown on the exhibits attached thereto 
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are true and correct to the best of his information, know]l- 
edge and belief. 


s/ J. Evans ATTWELL 
J. Evans Attwell 


Supscripep anp Sworn To Berore Me on this the 15th 
day of July, A. D. 1960. 


s/ La VERNE JOHNSTON 
La Verne Johnston 
Notary Public in and 
for Harris County, 
Texas 


(SEAL) 
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{Exhibit ‘“‘A’’ to this Application is identical to the 
Exhibit ‘‘A’’ reproduced infra as Transcript page 8378] 
8369 
Received July 18, 1960 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. C161-79 


In the Matter of 
Pravo Om & Gas Company 


Application for Certificate of Public Convenience and Necessity 
and 
Statement of Intention to Invoke Section 157.28 


Comes Now Prado Oil & Gas Company, hereinafter re- 
ferred to as ‘‘Applicant”’, and files this Application for a 
Certificate of Public Convenience and Necessity, pursuant 
to Section 154.91 and Sections 157.23, et seq., of the Com- 
mission’s Regulations under the Natural Gas Act, for the 
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sale of gas to South Texas Natural Gas Gathering Com- 
pany, hereinafter referred to as ‘‘South Texas’’, under a 
contract dated June 30, 1960, as amended, of the gas pro- 
duced from the Prado Field in Jim Hogg County, Texas. 
As hereinafter more particularly set forth, Applicant pro- 
poses to invoke Section 157.28 of the Regulations to initi- 
ate the proposed sale of gas pending final 
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Commission action on this certificate application. 


1. 


The exact legal name of Applicant hereunder is Prado 
Oil & Gas Company, a corporation duly organized and 
existing under the laws of the State of Delaware, with a 
permit to do business in the State of Texas. Applicant’s 
principal place of business is located in the Smith Building, 
425 Schatzel Street, Corpus Christi, Texas. 

Applicant is a signatory party to the subject contract 
and is the operator of the properties, the gas production 
from which is to be sold as hereinafter set forth. 


2. 
Not applicable. 


3. 


Communications with respect hereto should be ad- 
dressed to: 
Rush H. Record 
J. Evans Attwell 
Vinson, Elkins, Weems & Searls 
1100 Esperson Building 
Houston 2, Texas 
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and 
Paul R. Haas 
Prado Oil & Gas Company 
P. O. Box 779 
Corpus Christi, Texas 


4, 


Applicant is the Seller under contract dated June 30, 
1960, with South Texas, which covers the sale of gas pro- 
duced from the formations, lands and leases in the Prado 
Field, Jim Hogg County, Texas, as shown on Exhibit ‘<A’? 
attached hereto. <A copy of said contract, as amended, is 
attached hereto as Exhibit ““B’’. Such gas will be sold and 
delivered to South Texas and will be transported by it in 
interstate commerce for resale. 


(i) The sources of gas to be produced by Applicant 


under the aforesaid contract are from the oil, gas and 
mineral leases and formations described in said contract, 
as amended, which is attached hereto as Exhibit ‘“B’’, The 
location of the fields, leases and formations from which the 
gas will be produced and the points of delivery are shown 
on Exhibit ‘‘A’’ attached hereto and made a part hereof 
for all purposes. 
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(ii) The gas to be sold by Applicant will be delivered to 
South Texas at the point of delivery shown on Exhibit 
‘A’? attached hereto. 

(iii) Not applicable. 

(iv) Not applicable. 

(v) Applicant does not own or operate any major ap- 
purtenant jurisdictional properties and facilities which are 
to be used in connection with the proposed sale. However, 
Applicant is constructing a five-hundred horse-power com- 
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presser station on the dedicated acreage to deliver gas to 
South Texas at a delivery pressure up to a maximum of 
1,000 psig. 


2. 


Summary of Provisions of the Gas Purchase Contract 
for which a Certificate is hereby Requested: 


1. 


Name of Seller 
Prado Oil & Gas Company 


. Name of Purchaser 


South Texas Natural Gas Gathering Company 


. Location of Field 


Prado Field, Jim Hogg County, Texas 
8373 


. Date of Contract 


June 30, 1960 


5. Initial Price—Including Tax Reimbursement 


16¢ per Mef 


. Measurement Pressure Base 


14.65 psia 


. Types of Escalation Provisions 


Fixed periodic escalations of 1¢ each four years after 
July 1, 1960, during the term of this contract. 


8. Hydrocarbon Liquids Included 


No 


. Other Price Adjustments 


There is a provision for a tax reimbursement of three- 
fourths (34ths) of any new additional or increased 
taxes as defined in the contract. 


. Estimated Initial Volumes—(Mcf’s per day) 


1300 Mef per day 
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. Delivery Pressure 
Not in excess of 1,000 psig 
2. Delivery Point 
At a point on the existing line of South Texas on 
Applicant’s properties. 


6. 


Applicant invokes Section 157.28 of the Regulations in 
order that the sale of gas under the subject contract may 
be initiated immediately upon receipt from the Secretary 
of the Commission of the notice provided for in Section 


157.28(c) of the Regulations. 


Under the subject contract, Applicant has dedicated the 
casinghead gas production from ninety producing wells. 
This casinghead gas production has been and is now being 
flared, and is, therefore, irrevocably lost to the producer, 
pipeline and consumer. Further, Applicant is a relatively 
small oil and gas producer and is in need of the revenues 
to be derived from the sale of the casinghead gas dedicated 
under the subject contract in order to continue further 
exploratory and development operations. 


8375 
These factors clearly constitute an emergency requiring 
the immediate commencement of sales and production from 
the dedicated acreage at the earliest possible date. 


Applicant is informed that South Texas has been au- 
thorized by the Commission to construct whatever facilities 
are necessary to connect Applicant’s gas. 


ad 


(. 


A copy of this application, complete with the attach- 
ments thereto, has been furnished to South Texas Natural 
Gas Gathering Company. 
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Wuenrerore, Applicant requests that the Secretary of the 
Commission deliver to it the notice provided for in Section 
157.28(c) of the Regulations and that Applicant be issued 
a certificate of public convenience and necessity authoriz- 
ing the aforesaid sales by Applicant to South Texas; and 
Applicant hereby requests that, pursuant to Section 1.32(b) 
of the Rules of Practice and Procedure, the intermediate 
decision procedure be omitted, and Applicant hereby 
waives oral hearing and opportunity for filing exceptions 
to the decision of the Commission, and requests 
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that this application be heard under the shortened pro- 
cedure, and that the Commission issue a certificate of pub- 
lie convenience and necessity to Prado Oil & Gas Company 
authorizing the aforesaid sale to South Texas Natural Gas 
Gathering Company. 
Respectfully submitted, 
Pravo Or & Gas Company 
By J. Evans ATTWELL 
J. Evans Attwell 


Attorney for Prado Oil & Gas 
Company 


Dated at Houston, Texas, this 
15th day of July, 1960. 
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Tue Strate or TExAs 
County or Harris 


BerorE Me, the undersigned authority, on this day per- 
sonally appeared J. Evans ATTWELu, who, after being by 
me first duly sworn, on his oath deposes and says: 

That he is attorney for the Applicant in the foregoing 
application and is authorized to make this affidavit, that 
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he has the foregoing application and is familiar with the 
contents thereof and that the facts and matters set forth 
therein and shown on the exhibits attached thereto are true 
and correct to the best of his information, knowledge and 
belief. 


J. Evans ATTWELL 
J. Evans Attwell 


ScpscriBep AND Sworn To Berore Me on this 15th day 
of July, A. D. 1960. 


La VERNE JOHNSTON 
La Verne Johnston 
Notary Public in and for 
(SEAL) Harris County, Texas 
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Docketed Sept. 8, 1960 
UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 
Decision 
8513 


Upon Apprications For 
CERTIFICATES OF PuBLIC CONVENIENCE AND NECESSITY 
(Issued September 8, 1960) 


APPEARANCES 


8514 


APPEARANCES 


8515 


APPEARANCES 


8516 


APPEARANCES 


8517 


APPEARANCES 


8518 


Kurtz, Presminc Examiner: These proceedings involve 
applications filed pursuant to Section 7(¢) of the Natural 
Gas Act for certificates of public convenience and necessity. 
Transcontinental Gas Pipe Line Corporation (Transco) 
will buy initially an average of 50,000 Mef of natural gas 
per day, with the right to take a maximum of 70,000 Mef 
per day, from South Texas Natural Gas Gathering Com- 
pany (South Texas), which company in turn will purchase 
gas from the other named applicants (producers) for the 
purpose of making the sale. The natural gas which is to 
be sold by South Texas will be purchased in various gas 
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fields in Hidalgo, Starr, Duval, Brooks, Webb, and Zapata 
Counties, Texas. These counties are within the Texas Rail- 
road Commission District No. 4. In addition to the above- 
named parties and Staff Counsel, the following intervenors 
participated in the hearing: Public Service Commission of 
the State of New York, Long Island Lighting Company, 
Public Service Electric and Gas Company, The United Gas 
Improvement Company, Consolidated Edison Company of 
New York, and Philadelphia Electrie Company. 


The only contested issues involved in these proceedings 
relate to the rate to be charged by certain producers for 
gas delivered to South Texas and in turn the charges for 
gas to Transco. 
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Transco, a Delaware corporation, owns and operates a 
natural gas system, extending from its sources of natural 
gas supply in the States of Texas, Louisiana, and Missis- 
sippi through the States of Alabama, Georgia, South Caro- 
lina, North Carolina, Virginia, Maryland, Pennsylvania, 
and New Jersey, to its terminus in New York City. By 
this application Transco seeks certificate authorization for 
the construction and operation of 28.9 miles of 20-inch 
pipeline extending from a connection with the South Texas 
system at a point in Texas Railroad Commission District 
No. 1 near Rodriquez Field. LaSalle County, Texas, to a 
point on its 24-inch South Texas pipeline at the Tilden gas 
treating plant in McMullen County, Texas, together with 
a metering station located near the LaSalle and McMullen 
County line and an additional 2500-HP compressor unit 
in Compressor Station No. 3, Wharton County, Texas. The 
capacity of this line under optimum conditions is between 
200 million and 225 million cubic feet of gas per day. How- 
ever, to move such volumes beyond Tilden, additional facil- 
ities on Transco’s mainline will be required. The extension 
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here involved has been constructed under a temporary cer- 
tificate issued to Transco on October 15, 1959, and it has 
been purchasing gas from South Texas since December 12, 
1959. The cost of the facilities is $2,230,000, based upon 
actual expenditures as of December 31, 1959, plus the esti- 
mated expenditures to complete. This cost is being financed 
by short-term bank loans and will be repaid from the sale 
of additional debt and equity securities to be issued as a 
part of Transco’s 1960 long-term financing program. 


The sale of gas by South Texas to Transco is made under 
a contract dated February 17, 1959, and as to the volumes 
of gas provides as follows: 


Subject to Gatherer’s furnishing to Buyer adequate 
proof of its commitment to this agreement 400,000,000 
Mef of recoverable gas prior to first delivery here- 
under and subject to the terms and provisions of this 
agreement, Gatherer agrees to gather, sell and deliver 
and Buyer agrees to take or pay for a minimum of 
fifty thousand (50,000) Mef of gas per day during the 
first twelve months of delivery following December 1, 
1959 and Buyer shall have the right to buy and 
Gatherer shall have available for delivery to Buyer a 
maximum of seventy thousand (70,000) Mef of gas 
per day. If Gatherer’s initial recoverable gas reserves 
do not equal 400,000,000 Mcf then the original daily 
contract minimum shall be ninety per cent (90%) of 
such recoverable gas reserves as are available for 
delivery hereunder divided by 7300 and the original 
daily contract maximum shall be one hundred forty 
per cent (140%) of such daily contract minimum. 
Effective December 1, 1960 and December 1, 1961, or 
the first and second anniversaries of first delivery here- 
under, whichever 


8520 
are later, the daily contract minimum and maximum 
quantities set out above shall be increased by an ad- 
ditional fifty thousand (50,000) Mef and seventy thou- 
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sand (70,000) Mef of gas per day respectively, or 
some lesser quantities as may be agreed upon follow- 
ing a joint study of the then dedicated reserves in 
the manner sct out in Article XVI hereof. 


Although South Texas has not shown dedicated reserves 
of recoverable gas totalling 400,000 Mcf, Transco agreed 
to commence purchasing 50,000 Mef of gas per day and up 
to a maximum of 70,000 Mef per day, as set forth in the 
contract. South Texas also has an option for the pur- 
pose of supplying Transco additional volumes of gas. 
Transco considers south Texas as a prolific gas producing 
area where the discovery of new gas is continuing and the 
full potential has not been realized. This contract pro- 
vides for an initial price of 20-cents per Mef, to be in- 
creased 1-cent each 5-years during its primary term of 
20-years from the date of first delivery. Also, Transco 
has agreed to reimburse South Texas for %4 of any new 
or additional taxes levied subsequent to the date of the 
contract on the delivery of the gas. In addition to pur- 
chasing this gas for the purpose of meeting its present in- 
creasing system requirements, Transco claims that an ad- 
ditional supply from the south Texas area is desirable 
because of the increasing prices charged for gas in south 
Louisiana, the advisability of greater diversity in sources 
of supply, and the foreseeable deficiency in its existing 
supply in 1970 and 1971. 


South Texas,! a Texas corporation, is a wholly-owned 
subsidiary of Costal States Gas Producing Company. It 
owns and operates a natural gas transmission system con- 
sisting of approximately 108 miles of pipeline, extending 
from points adjacent to the Rio Grande River in Hidalgo 

1 Coastal States Gas Producing Company, Valley Industrial Gas Company, 
Brooks Gathering Company, and the joint venture of Coastal States Gas Pro- 


ducing Company and Southern Coast Corporation are affiliates of South Texas. 
(South Texas Br., pages 6, 7.) 
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County, Texas, northward and crossing Starr and Brooks 
Counties to a point of connection with the Peoples Gulf 
Coast Natural Gas Pipeline Company at its La Gloria 
Station in Jim Wells County, Texas. The gas transported 
is from various fields located in the above counties and 
delivered and sold to Peoples as a part of that company’s 
gas which moves in interstate commerce. 
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On July 2, 1959, pursuant to the Commission’s regula- 
tions applicable to ‘‘independent producers,”’ South Texas 
filed the present application for the purpose of making the 
above-mentioned sale to Transco. The additional facilities 
necessary for this sale consist of approximately 200 miles 
of transmission pipeline extending from a connection with 
South Texas’ existing line in or near Kelsey gas field in 
the southwest corner of Brooks County, across Jim Hogg 
and Webb Counties to the aforementioned point of con- 
nection with Transco in LaSalle County, Texas, with lateral 
lines in Zapata, Webb, and Duval Counties, together with 
gathering lines in various fields and an 880-HP compressor 
station. South Texas will also use for this sale its existing 
facilities and take over the operation of the gas lines in 
Duval County, Texas, owned jointly by Costal States 
Gathering Company and Southern Coast Corporation (Joint 
Venture),? and in Hidalgo County, Texas, the lines owned by 
Valley Industrial Gas Company. The overall mileage of the 
pipelines involved in the delivery of gas by South Texas to 
Transco is approximately 342 miles. On October 9, 1959, 
a temporary certificate was issued to South Texas to con- 
struct and operate the facilities and to sell gas to Transco. 
At this time, deliveries of gas are being made by South 
Texas to Transco. 


2The Joint Venture is 50 percent owned by each party and in Duval 
County it has about 80 miles of gas lines. 
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The financing of the South Texas project has been carried 
out by Coastal States Gas Producing Company, for which 
it receives from South Texas common stock and long-term 
serial notes. As of March 1, 1960, the capitalization of 
South Texas was approximately 75 percent debt and 25 
percent equity. Coastal’s capitalization as of June 30, 1959, 
was approximately 65 percent debt and 35 percent equity. 
South Texas uses a figure of $5,414,000 as the average net 
plant investment for the first year of service to Transco, 
and on this basis has determined its operating income to 
be 5.87 percent on this plant investment. This percentage 
as shown increases to 6.64 percent in the second year and 
6.8 percent in the third year. 


South Texas, in furtherance of this project, negotiated 
with Transco a price of 20 cents per Mef for gas and then 
determined that the price to be paid for gas would have 
to average 14 or 15 cents. The average price of gas pur- 
chased by South Texas is slightly less that 15 cents. South 


Texas is paying the independent producer applicants in 
these proceedings the following prices per Mef for gas 
in Texas Railroad Commission District No. 4: In Brooks 
County, two are receiving 15 cents, and its affiliate, Brooks 
Gathering Company, 121%4 cents; in Duval County, 11 are 
receiving 12.122 to 12.12268 cents, two 9 cents, and an 
affiliate, the Joint 
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Venture, 15 cents; in Starr County, four are receiving 14 
to 14% cents; in Hidalgo County, ten are receiving 10 to 
14% cents, one 14.7 cents, two 15 cents, two 16 cents, one 
17 cents, and the affiliates, Coastal States Gas Producing 
Company 10 cents, and Valley Industrial Gas Company 
141% cents; in Webb County, two are receiving 14 to 14% 
cents, two 16 cents, and an affiliate, the Joint Venture, 15 
cents; and in Zapata County, two are receiving 1414 cents. 
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In these proceedings are two applications by Tennessee 
Gas Transmission Company. In Docket G-19084, it seeks 
authorization to sell to South Texas gas produced from its 
interests in leases located in the Chiltipin Field, Duval 
County, Texas. The gas purchased and sales agreement 
between Tennessee and South Texas in this docket has 
been filed as a part of Tennessee’s Rate Schedule F-54. 
The initial price contained in such schedule is 12.122 cents 
per Mef, plus 0.11637 cents tax reimbursement, at 14.64 
psia. The total reserves underlying the leases in which 
Tennessee’s interests are dedicated by this contract are 
estimated to be 4,083 MMef at 14.73 psia.* On December 
14, 1959, a temporary certificate was issued to Tennessee 
for the sale of this gas and deliveries thereunder have 
commenced. In the other application in Docket No. G- 
18765, Tennessee Gas Transmission Company seeks author- 
ization to sell to South Texas gas produced from certain 
interests owned by it in leases located in the North Monte 
Cristo Field, Hidalgo County, Texas, at an initial price 
of 17 cents per Mef at 14.65 psia. The gas purchase and 
sales agreement between Tennessee and South Texas has 
been filed as a part of Tennessee’s proposed Rate Schedule 
F-47, On July 16, 1959, temporary certificate for the sale 
of this gas by Tennessee to South Texas was issued in 
this docket. This temporary was not accepted and no 
deliveries of gas thereunder have been made by Tennessee. 
The gas reserves underlying this sale are estimated to be 
60,970 MMef at 14.73 psia, and the contract provides for 
a minimum daily delivery of 1,000 Mef for each 8 million 
Mef of dedicated reserves. The North Monte Cristo Field 
is located more or less in the central part of Hidalgo 


3 Tennessee owns only certain undivided interests in these leases. Additional 
undivided interests are owned by Geode Petroleum Ine., and are involved in 
Docket No. G-19298 herein. The estimate of 4,083 MMef is a total of the 
reserves proposed to be dedicated by both Tennessee and Geode Petroleum Inc. 
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County, and crossing this field is one of Tennessee’s pipe- 
lines which is connected to its interstate system. 
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Tennessee acquired its initial interest in the North Monte 
Cristo Field during the time of its pending application to 
sell gas to an affiliate, Midwestern Gas Transmission Com- 
pany, and as a result had at that time a surplus of avail- 
able gas.* Even though Tennessee here claims a surplus 
of gas at the time of entering into the contract with South 
Texas, it was then purchasing gas in other areas and after 
May 12, 1959, stepped up its purchase program. There is 
no showing here made that it would further the public 
interest to allow Tennessee to sell this gas to South Texas 
rather than take it into its own system. If Tennessee has 
surplus gas at this time, or if the gas was not available to 
Tennessee’s lines, then some justification might exist for 
authorizing this sale, but such is not the case here. At 
the present time, Tennessee is buying gas in the Texas 
Railroad Commission District No. 4 at 12 and 14.6 cents, 
and for additional volumes is now offering in excess of 
17 cents in this district. 


Continental Oil Company, in support of its application 
to sell gas from Javelina Field in Hidalgo County at 16 
cents per Mef, called attention to the prices heretofore 
paid for gas and submitted a so-called ‘‘economic analysis’’ 
to show a financial evaluation of its operations in this field. 
The acreage dedicated to this sale consists of 640 acres, 
and such acreage is a portion of the original lease secured 
by Continental in 1946 covering 22,000 acres. This eval- 
uation is on a cost basis and is for the purpose of deter- 
mining the amount Continental would have to charge for 

4 The applications of Midwestern Gas Transmission Company and Tennessee 


Gas Transmission Company in Docket Nos. G-16841 and G-16842, respectively, 
were granted on May 12, 1959. (21 F.P.C. 653.) 
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gas to recover its past and also contemplated future ex- 
penditures. The computation results in a figure of approx- 
imately $2.50 per Mef. The Staff and Intervenors have 
taken exception to the classification of the costs. Aside 
from this, the study ressurects most of the so-called ‘‘cap- 
ital expenditures’? which, in the exercise of allowable dis- 
cretion, were previously expensed or written off during 
the past years in which they occurred. Reaccounting of 
this nature offends the sound principles of accounting and 
destroy the validity and usefulness of the claimed costs 
for regulatory purposes. Thus, the study as presented 
cannot be considered as a justification for the contract 
price. 


Of the fifty-one applications consolidated for hearing, 
twenty-six were supported by evidence offered through a 
witness or witnesses and twenty-four were supported by a 
stipulation that if a witness was called he would testify 
as follows: (1) The contract provisions and price result- 
ing from arm’s length negotiations wherein seller sought 
the highest 
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possible price; (2) the Seller is in no way affiliated with 
South Texas Natural Gas Company, Coastal States Gas 
Producing Company, or Southern Coast Corporation; (3) 
Seller accepts, for the purpose of this proceeding, the re- 
serves and deliverability studies of South Texas Natural 
Gas Gathering Company; and (4) Seller is able and will- 
ing to perform the services and make the sale as provided 
in its contract and certificate application. In addition, it 
was stipulated as to each of the Applicants that the wit- 
ness would also sponsor the application filed with the 
Commission, together with all exhibits thereto and the com- 
panion rate schedule. All of the independent producer 
applications and companion rate schedules were offered 
and received in evidence. 
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All parties and Staff Counsel are in agreement that the 
additional volumes of gas to be purchased by Transco are 
needed to meet its market requirements and that Appli- 
cants have made a sufficient showing for the issuance of 
the requested certificates of public convenience and neces- 
sity, except as to matters relating to the rates to be charged. 
With regard to the rate matter, the following questions 
have been raised by Staff Counsel and the intervenors: 
(1) Should price conditions be imposed? (2) Is it neces- 
sary to eliminate the escalation clauses in the producers’ 
contracts with South Texas? (3) Will the ‘‘triggering”’ 
of Transco’s existing contracts occur as a result of this 
purchase from South Texas? (4) Should South Texas be 
limited to a six percent rate of return? (5) Need the affil- 
iated producers, including the Joint Venture, justify the 
proposed price on a cost-of-service basis? (6) Should the 
rate to be charged by South Texas to Transco be approved 
on an interim basis? 


The determination of these questions in certificate pro- 
ceedings must be in accord with the Commission’s past 
practices and in the light of the decision in Atlantic Re- 
fining Co. v. Public Service Commission of the State of 
New York, 360 U.S. 378 (CATCO). While rate issues may 
be raised in certificate proceedings, the Commission has 
not required, nor does CATCO direct, that independent 
producers in such a proceeding establish the justness and 
reasonableness of their rates as required in Section 4 and 
5 cases. Under the Commission’s procedure, certificate 
proceedings are expedited and the producers’ rates are held 
in line with current existing prices paid for gas pending 
determination of their reasonableness. 


The principal question is the level of the rates to be 
charged by the producers. The producers’ initial prices, 
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as above-mentioned, range from 9 to 17 cents per Mef.® The 
evidence in support of these prices 
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consists of a claim of arm’s length negotiation of the con- 
tracts to a presentation of fragmentary cost data and cur- 
rent prices paid for gas. Staff Counsel is contending for 
a ceiling of 1414 cents per Mef, and Long Island Lighting 
Company, Philadelphia Electric Company, Public Service 
Electric and Gas Company, The United Gas Improvement 
Company, and Public Service Commission of the State of 
New York are contending for a ceiling of 14.6 cents per 
Mcf. Only 12 of the producer prices are in excess of 1414 
and 14.6 cents per Mef. 


The basis for the 14.5 cents per Mef recommended by 
Staff Counsel is that if Transco’s escalation clauses in its 
existing contracts under which it purchases gas for 7.14 
to 8.06 cents per Mef were activated, then a 17 cent price 
would result in an increased cost of gas to Transco of $12 
million a year, and a 14.5 cent price would result in ap- 
proximately a $3 million increase. The 14.5 cent figure is 
related to the fact that 70 percent of the reserves dedicated 
in these proceedings to South Texas is sold at a price of 
14.7 cents per Mcf or a lesser amount. Just how this 
computation justifies a producer price of 14.5 cents, or 
any price, is not disclosed. Further, neither during the 
hearing nor in Staff’s brief is the position taken that the 
escalation clauses in Transco’s existing contracts will be 
activated by the purchase of gas from South Texas.® 


5 Only one sale is proposed at 17 cents per Mef, and that is by Tennessee 
Gas Transmission Company to South Texas from the North Monte Cristo Field 
heretofore referred to under Docket No. G-18765. 

6The statement by Staff’s witness that certain of Transco’s escalation 
clauses in existing contracts would be activated was subsequently changed and 
the position was taken that the favored nation clause would not automatically 
be ‘‘triggered’’ and that this computation applied only if the escalation 
clauses were activated. 
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Long Island Lighting Company, Philadelphia Electric 
Company, Public Service Electric and Gas Company, and 
The United Gas Improvement Company, in substantiation 
of the recommended 14.6 cent price per Mef as to nine of 
the producers,’ claim that the initial prices to be charged 
of 15, 16, and 17 cents per Mcf have not been supported 
and are out of line with existing prices in District No. 4. 
These intervenors presented a study based on the year 
1958 which disclosed a weighted average price paid by 
interstate pipelines for gas in District No. 4 of 11.52 cents 
per Mef and the maximum price as being 14.69 cents per 
Mcf. It was pointed out from the study that 75 percent 
of all deliveries from this District were being made at or 
below a price of 12.22 cents and 82 percent of all sales 
were under a 14 cent level. It is not contended that this 
study is comparable 
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with the exhibits submitted by certain Applicants® relating 
to the prices paid for gas in District No. 4, nor is the 
study used as a basis for the recommended price of 14.6 
cents. The recommended price is related to a rate of 14.6 
cents which was accepted by the Commission in six rate 
cases, which were settled, pertaining to gas purchased in 
District No. 4. The Public Service Commission of New 
York likewise recommends a maximum price of 14.6 cents 
per Mef on the same grounds. It is not contended that 
the 14.6 cents is a just and reasonable rate to be charged 
by the producers in south Texas. 


The short answer to the above requests for a condition 
imposing a maximum price is that the producer prices 


7Carrl Oil & Hawn Bros. @ 15¢; H. L. Brown @ 15¢; Continental Oil 
Company @ 16¢; Tennessee Gas Transmission Company @ 17¢; George H. 
Cotes et al. @ 16¢; W. R. Ransome, Trustee, @ 15¢; Bettis and Shepherd 
@ 14.7¢; Glen A. Martin et al. @ 16¢; and Skelly Oil Company @ 16¢. 


8 Exhibit Nos, 14 and 17, 
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herein do not establish a higher ‘‘plateau’’ in that the 
Commission has already issued certificates to producers in 
said District No. 4 in which a price of 18 cents has been 
found to be required by the public convenience and neces- 
sity. Thus, the questions of ‘‘holding the line’”’ or justi- 
fication of rates in excess of established prices are not 
present in these proceedings. See Peoples Gulf Coast Na- 
tural Gas Pipeline Company et al., Docket No. G-19086 
et al., Order issued July 29, 1960. 


The question of eliminating escalation clauses that ap- 
pear in certain producer contracts has been again raised 
in these proceedings. Consolidated Edison Company wants 
these escalation clauses eliminated, on the ground that 
such clauses contravene the public interest and unless elim- 
inated will be a violation of the Commission’s own regu- 
lations. Long Island Lighting Company, Philadelphia 
Electric Company, Public Service Electric and Gas Com- 
pany, and The United Gas Improvement Company also 
join in requesting the elimination of the escalation clauses. 
The Consolidated Edison Company misconstrues the pur- 
pose of the Commission’s Regulations,® which were pro- 
mulgated for the purpose of requiring independent pro- 
ducers to file under Section 4 of the Natural Gas Act 
proposed changes in rates and charges to be demanded, 
charged, or collected, such as proposed changes resulting 
from escalation clauses, and not as a prohibition against 
the right of producers to seek a just and reasonable rate. 
The Commission has heretofore held that contract pro- 
visions in conflict with its regulations need not be elimi- 
nated from the contract in a proceeding in which these 
same intervenors participated. See Transco Gas Pipeline 
Corporation, Docket No. G-7029 et al., 20 F.P.C. 166. 


9 Commission Order No, 174-B, issued December 17, 1954. 
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The Public Service Commission of New York raises the 
question as to the effect of the escalation clauses in 
Transco’s contracts in District Nos. 2 and 4, and while 
it is uncertain as to whether or not this proposed purchase 
by Transco from South Texas will have an effect on 
Transco’s existing contracts, it wants the Commission to 
determine in these proceedings, or some other proceeding, 
that such favored nation clauses in Transco’s existing gas 
purchase contract will not result in a ‘“‘triggering’’ of gen- 
eral price rises by the proposals herein. It also requests 
that, if the Commission does not so find, the certificates 
issued to Transco contain a condition requiring that com- 
pany to agree not to pass on to its customers increased 
gas costs occasioned by a ‘‘triggering’’ of favored nation 
clauses in its District Nos. 2 and 4 gas purchase contracts. 
Transco takes the position that its existing gas purchase 
contracts will not be ‘‘triggered’’ by this purchase from 
South Texas, and this position is concurred in by Long 
Island Lighting Company, Philadelphia Electric Company, 
Public Service Electric and Gas Company, and The United 
Gas Improvement Company. 


The escalation provision in question provides (Pan 
American Rate Schedule 81, Article 8, Tr. 1119, 1139) : 


If during the term of said contract buyer purchases 
from any other seller gas produced from lands located 
in Railroad Commission of Texas District No. IV as 
presently defined for any term of ten years or more 
at a price or under any terms or provisions affecting 
or in any manner having a bearing on the price more 
favorable to the other seller than provided for seller 
in this contract, buyer will thereupon notify seller 
in writing of such other purchase and submit to seller 
a copy of all of the terms and provisions under which 
buyer is so purchasing gas from such other seller, and 
will elect and advise the seller at the time whether it 
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is willing to apply all the terms and provisions relating 
to the price of gas from such other seller to the extent 
that they may be applicable under circumstances to 
the gas thereafter delivered by seller to buyer from 
seller’s leases and residue gas supplied under this 
contract. (Emphasis supplied.) 
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Transco’s management takes the position that it will 
not, nor is it obligated by the above language to, tender 
the prices named in these proceedings to other producers 
from which it is purchasing gas in Districts 2 and 4. 


The above rate scheduled also provides: 


If buyer fails to elect or elects not to apply the terms 
and provisions relating to the purchase of gas by buyer 
from such other seller to gas thereafter delivered by 
seller from seller’s leases and residue supply, seller 
shall have the right, by giving written notice to buyer 
within 30 days after receipt of the above-mentioned 
notice from buyer to terminate this contract. 


The above provisions in the contracts are not controlling 
either as to price or termination of the service. Such 
matters are subject to Commission determination. Under 
Section 7 (b) of the Natural Gas Act, termination of serv- 
ice to Transco by any producer is subject to Commission 
approval. Likewise, any increase proposed in the price of 
gas by producers selling to Transco is required under the 
Commission’s regulations to be filed under Section 4 of the 
Natural Gas Act and is subject to review as to the reason- 
ableness of the proposed increase. See Episcopal Theo- 
logical Seminary v. Federal Power Commission, 269 F. 
2d 228, cert. den. 361 U.S. 895. 


As to the requested condition to prohibit Transco from 
passing on just and reasonable increases in its cost of 
gas that may occur, it must be borne in mind that regula- 
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tion is not intended nor can it deprive a company from 
earning a just and reasonable return. 


Staff Counsel has requested that South Texas be re- 
stricted to a six percent rate of return, on the grounds that 
South Texas has failed to offer evidence relating to this 
item and that the full weight of the entire Coastal States’ 
system stands behind South Texas. While it may be de- 
sirable in some certificate cases to condition earnings to 
a named rate of return, such a condition must rest on ap- 
propriate evidence which is not present in these proceed- 
ings. See Bluefield Waterworks & Improvement Co. v. 
Public Service Commission, 262 U.S. 679, 692. 


Staff Counsel also desires that these proceedings be re- 
opened for the purpose of requiring the production of cost 
data as to the payments between Coastal States Gas Pro- 
ducing Company, Brooks Gathering Company, and Valley 
Industrial Gas Company, and their affiliate South Texas, 
and also for Coastal States Gas Producing Company, the 
parent of South Texas, to produce 
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its costs associated with interest held in leaseholds from 
which certain producers, as operators, are selling gas to 
South Texas. This request rests solely on the ground of 
affiliation and no contention is here made that the prices 
in the contracts named are out of line. Likewise, Staff 
Counsel and Long Island Lighting Company, Philadelphia 
Electric Company, Public Service Gas and Electric Com- 
pany, and The United Gas Improvement Company have 
questioned the cost study submitted on behalf of the Joint 
Venture,’® which is affiliated with South Texas, as being 
incomplete. In these proceedings the extent of the affiliated 


10 The Joint Venture purchases gas at 12.122 cents per Mcf and sells such 
gas to South Texas at 15 cents. 
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profits are not disclosed. The cases referred to by Staff 
Counsel in dealing with affiliated projects are rate pro- 
ceedings, and in such proceedings it is necessary for a 
determination as to the affiliated profits. However, such 
a determination and their elimination has not been required 
by the Commission in certificate cases. To change the past 
practices without prior notice to the above applicants where 
the prices are not out of line and reopen these proceed- 
ings will only result in a delay that would adversely affect 
the non-affiliated applicants and thus would not be in the 
public interest. Further, the elimination of such profits 
can more appropriately be accomplished in a rate pro- 
ceeding and thus not extend these certificate hearings for 
necessary verification of the cost data. 


The intervenors, except the Consolidated Edison Com- 
pany, request that the initial rate for gas sold by South 
Texas to Transco be reduced, or that a condition attach 
accepting the rate filing on an interim basis pending further 
determination as to its reasonableness. Such proposed 
conditions rest principally on these intervenors’ conten- 
tion that South Texas’ cost of service will be affected by 
the establishment of a maximum initial producer price and 
on the elimination of affiliated profits. Under the determi- 
nation heretofore made, such conditions are not justified. 


AppITIONAL FINDINGS AND CONCLUSIONS 


Upon consideration of the record in these proceedings, it 
is found and concluded, in addition to the findings and 
conclusions heretofore stated, that: 


(1) Transco is a ‘‘natural-gas company’’ within the 
meaning of the Natural Gas Act, and its facilities for 
which a certificate is requested will constitute an inte- 
gral part of Transco’s transmission system and will 
be used to transport natural gas moving in interstate 
commerce for resale to ultimate consumers. The con- 
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struction and operation of such facilities, together with 
the sale of gas by Transco, are subject to the require- 


ments of subsections (c) and (e) of Section 7 of the 
Natural Gas <Act. 
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(2) Transco is a qualified applicant and is able and 
willing properly to do the acts and to perform the 
service proposed and to conform to the provisions of 
the Natural Gas Act and the requirements, rules and 
regulations of the Commission thereunder. 


(3) The facilities above-referred to and the opera- 
tion of such facilities, including the sale of natural 
gas to be purchased, are required by the public con- 
venience and necessity, and a certificate authorizing 
the same should issue upon the terms and conditions 
of this order, which terms and conditions are required 
by the public convenience and necessity. 


(4) The application of Horizon Oil & Gas Company, 
in Docket No. G-18607, should be dismissed for failure 
to appear and offer evidence in support thereof. 


(5) The application of Tennessee Gas Transmission 
Company, in Docket No. G-18765, should be denied, 
as the evidence offered in support thereof does not 
justify the issuance of a certificate of public conveni- 
ence and necessity. 


(6) The other above-named applicants, including 
Tennessee Gas Transmission Company in Docket No. 
G-19084, are now, or will become upon the commence- 
ment of the sale of natural gas proposed in these 
proceedings, natural-gas companies within the mean- 
ing of the Natural Gas Act as independent producers 
of natural gas, as that term is defined in Section 
154.91(a) of the Commission’s Regulations, engaged 
in the sale of natural gas in interstate commerce for 
resale for ultimate public consumption, and such sales, 
together with the construction and operation of any 
facilities subject to the jurisdiction of the Commission 
necessary therefor, are subject to the requirements of 
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subsections (¢) and (e) of Section 7 of the Natural Gas 
Act. 


(7) The independent producers referred to in the 
above paragraph (6) are qualified applicants and are 
able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions 
of the Natural Gas Act and the requirements, rules 
and regulations of the Commission thereunder. 


(8) The sale of natural gas as proposed by the in- 
dependent producers referred to in the above para- 
graph (6) together with the construction and operation 
of any facilities subject to the jurisdiction of the Com- 
mission necessary therefor are required by the public 
convenience and necessity and a certificate authorizing 
the same should issue to each of them upon the terms 
and conditions of this order, which terms are required 
by the public convenience and necessity. 
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(9) The attachment of conditions to the certificates 


issued and for the reopening of these proceedings as 
requested by Staff Counsel and the intervenors are 
not required by the public convenience and necessity 
and should be denied. 


ORDER 
WHEREFORE, IT 18 ORDERED, subject to review by the Com- 
mission, that: 


(A) A certificate of public convenience and necessity 
is hereby issued to Transco in Docket No. G-18920, 
authorizing the construction and operation of the facil- 
ities referred to above, all as more fully described in 
the application in these proceedings, for the transpor- 
tation and sale of natural gas in interstate commerce 
as set forth therein, upon the terms and conditions of 
this order. 


(B) A certificate of public convenience and necessity 
is hereby issued to each of the applicants referred to 
in finding (6) for the sale of natural gas in interstate 
commerce for resale as proposed in their applications, 
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save and except as to Tennessee Gas Transmission 
Company in Docket No. G-18765, together with the 
construction and operation of any facilities subject to 
the jurisdiction of the Commission necessary therefor, 
upon the terms and conditions of this order. 

(C) As a condition to the certificates issued hereby 
to Transco and South Texas, the volumes of gas to be 
purchased by Transco and the sale thereof by South 
Texas is hereby limited to the proprosed maximum 
volume of 70,000 Mef per day. 

(D) The general terms and conditions set forth in 
paragraph (c) of Section 157.20 of the Commission’s 
Regulations under the Natural Gas Act shall attach 
to the certificate issued to Transco in paragrapn (A) 
hereof. 

(E) The applicants shall notify the Commission of 
their acceptance of the certificates issued in writing 
and under oath within 30 days from the date of the 
issuance of this order. 
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(F) The certificates issued herein are not trans- 
ferable and shall be effective only so long as each 
of said applicants continues the acts and operations 
herein authorized in accordance with the provisions 
of the Natural Gas Act and the applicable rules, regu- 
lations, and orders of the Commission. 


(G) The grant of the certificates herein shall not 
be construed as a waiver of the requirements of Sec- 
tion 4 of the Natural Gas Act or of Part 154 of the 
Commission’s Regulations under the Natural Gas Act 
requiring the filing of rate schedules for the service 
herein authorized, and is without prejudice to any 
findings or orders which have been or hereafter may 
be made by the Commission in any proceeding now 
pending or hereinafter instituted by or against the 
applicants. Further, the action taken in these pro- 
ceedings shall not foreclose nor prejudice any further 
proceeding or objection relating to the operation of 
any price or related provisions in the gas purchase 
contracts here involved. 


494 


(8747) 


(H) The rate schedules of the independent pro- 
ducers referred to in the above paragraph (B) which 
set forth provisions for changing the initial rate to 
be demanded, charged and collected will, when invoked, 
constitute a change in such rates and charges within 
the meaning of Section 4(d) of the Natural Gas Act 
and Section 154.94 of the Commission’s Regulations 
thereunder. 


(I) The requests referred to in the above finding 
(9) for attachment of conditions to the certificate here- 
by issued and for the reopening of these proceedings 
are hereby denied. 


(J) The application for a certificate of public con- 
venience and necessity by Tennessee Gas Transmission 
Company in Docket No. G-18765 is hereby denied. 


(K) The application for a certificate of public con- 
venience and necessity by Horizon Oil & Gas Company 
in Docket No. G-18607 is hereby dismissed. 


Auvin A. Kurtz 
Alvin A. Kurtz 
Presiding Examiner 
8746 
Docketed November 22, 1960 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, Arthur Kline 
and Paul A. Sweeney. 
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Order Issuing Certificates of Public Convenience and Necessity 
and Modifying Presiding Examiner's Decision 


(Issued November 22, 1960) 


These proceedings involve applications for certificates 
of public convenience and necessity under Sections 7(¢) and 
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7(e) of the Natural Gas Act. Transcontinental Gas Pipe 
Line Corporation (Transco) proposes to buy natural gas 
from South Texas Natural Gas Gathering Company (South 
Texas) which, in turn, proposes to purchase gas from a 
large number of producers in southern Texas, including 
Tennessee Gas Transmission Company (TGT). The pro- 
ceedings are now before us upon exceptions to the presid- 
ing examiner’s decision denying a certificate for TGT’s 
proposed sale and granting certificates to the other appli- 
cants without price conditions. The facts and procedural 
steps are well set forth by the examiner and may be 
briefly reviewed. 


Transco owns and operates a natural gas pipeline system 
extending from its sources of supply in Texas, Louisiana 
and Mississippi across the country to its terminus in New 
York City. By its application Transco seeks a certificate 
authorizing the construction of a pipeline connecting its 
facilities with those of South Texas together with a meter- 
ing station and an additional compressor unit. This line 
is to consist of 28.9 miles of 20-inch pipeline extending 
from a connection with South Texas at a point in La Salle 
County, Texas, which is located in Texas Railroad Com- 
mission District No. 1, to a point on Transco’s 24-inch 
line at the Tilden gas treating plant in McMullen County, 
Texas. The cost of the facilities, estimated to be $2,230,000, 
is to be financed by short-term bank loans, which will be 
repaid from the sale of additional debt and equity securities. 


By the terms of a contract dated February 17, 1959, 
Transco, beginning December 1, 1959, was to purchase from 
South Texas at least 50,000 Mcf of gas per day at 14.65 
psia and was to have the right to take up to 70,000 Mef 
of gas per day. On the first and second anniversaries of 
first delivery the daily contract minimum and maximum 
quantities were to be increased by an additional 50,000 Mef 
per day and 70,000 Mef per day respectively, if a joint 
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study to be conducted by the parties shows that reserves 
are sufficient. 
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This contract provides for an initial price of 20 cents per 
Mef, to be increased one cent each 5 years during the pri- 
mary term of 20 years from the date of first delivery. 
Transco has agreed to reimburse South Texas for 34 of 
any new or additional production or severance taxes levied 
during the term of the agreement. 


Transco’s connection with South Texas has been con- 
structed under a temporary certificate, and Transco has 
been purchasing gas since December 12, 1959. There is 
no issue raised with respect to the engineering, financial or 
economic feasibility of Transco’s project or the need of 
its markets for gas. 


Before the present application South Texas, which is a 
wholly-owned subsidiary of Coastal States Gas Producing 
Company, owned and operated a natural gas system con- 
sisting of approximately 108 miles of pipeline extending 
from points near the Rio Grande River in Hidalgo County, 
Texas northward and crossing Starr and Brooks Counties 
to a point of connection with the Peoples Gulf Coast Na- 
tural Gas Pipeline Company at its La Gloria station in 
Jim Wells County, Texas. On July 2, 1959, pursuant to 
the Commission’s regulations applicable to ‘‘independent 
producers,’’ South Texas filed the present application for 
the purpose of making the above sale to Transco. The 
facilities were to consist of 195 miles of pipeline varying 
from 2 to 10 inches in diameter extending from South 
Texas’ existing line in Brooks County across Jim Hogg 
and Webb Counties to the point of interconnection with 
Transco in La Salle County, lateral lines in Zapata, Webb 
and Duval Counties, gathering lines in various fields, and 
a compressor station. South Texas will also use its exist- 
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ing facilities for this sale and will operate the gas lines 
in Duval County, Texas, owned by Coastal States and 
Southern Coast Corporation (Joint Venture), and in Hi- 
dalgo County, Texas, the lines owned by Valley Industrial 
Gas Company.’ South Texas has constructed the facilities 
and is delivering gas to Transco under a temporary certifi- 
cate. As in the case of Transco’s project no question has 
been raised as to the engineering, financial or economic 
feasibility of the project. As stated by the examiner, al- 
though South Texas has not shown the dedicated reserves 
of 400,000 Mef called for by the contract, Transco has 
agreed to commence purchasing 50,000 Mef per day and up 
to a maximum of 70,000 Mef per day, as set forth in the 
contract. We shall therefore limit deliveries to these initial 
contract quantities. 


The applications of the numerous producers propose the 
sale of gas to South Texas at varying prices, As set 
forth by the examiner these prices range from 9 to 17 
cents per Mecf. The 17-cent price at 14.65 psia applies to 
the sale proposed by TGT in Docket No. G-18765 from the 
North Monte Cristo Field in Hidalgo County. In its Docket 
No. G-19084, TGT proposes to sell gas from the Chiltipin 
Field, Duval County, at 12.122 cents per Mef; plus 0.11637 
cents tax reimbursement at 14.65 psia. Tennessee has 
commenced delivering gas from the Chiltipin Field under 
a temporary 
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certificate. We issued a temporary certificate to TGT for 
its proposed sale from the North Monte Cristo Field but 
it was not accepted, and no deliveries of gas under it have 
been made by TGT. 


1 Coastal States and Valley Gas are affiliated with South Texas, but Southern 
Coast is not. 
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Upon the basis of the applications a hearing was held 
commencing March 7, 1960, and extending with a post- 
ponement until April 5, 1960. After the exchange of briefs 
the examiner’s decision was issued September 8, 1960. The 
examiner would grant certificates without price conditions 
to the various applicants except to TGT for its sale from 
the North Monte Cristo Field. Exceptions were filed by 
South Texas, Transco, certain Eastern Interveners jointly,” 
the Public Service Commission of New York and the staff 
of this Commission. For the reasons set forth below we 
are adopting the decision of the examiner except that we 
shall grant a certificate to TGT for its North Monte Cristo 
sale. We shall impose certain conditions providing for the 
filing of cost data by South Texas and by the applicants 
in Joint Venture with respect to the gathering and trans- 
portation of gas. 


THE Proposep Propucer PRIcEs 


As stated by the examiner the principal question in these 
proceedings is the level of the rates to be charged by the 
producers selling gas to South Texas. As noted, these 
prices range from 9 to 17 cents per Mef. Staff counsel con- 
tends for a ceiling of 14% cents per Mef, and the Eastern 
Interveners and the New York Commission contend for a 
ceiling of 14.6 cents per Mef. 


Staff counsel contends that if Transco’s escalation 
clauses in its contract were activated, a 17-cent price 
would result in increased costs of gas to Transco of $12 
million a year, but staff counsel did not conclude that the 
escalation clauses would be activated. The Eastern Inter- 
veners contend that prices of 15, 16 and 17 cents are “‘out 
of line’’ with existing prices in Texas Railroad District 


2Long Island Lighting Company, Philadelphia Electric Company, Public 
Service Electric and Gas Co., and the United Gas Improvement Company. 
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No. 4 within the meaning of the CATCO case.* They pre- 
sented a study to show that based on the year 1958, a 
large percentage of all deliveries from District No. 4 were 
being made below the 14-cent level. The examiner found 
against these contentions on the basis of our certificating 
a price of 18 cents in District Nos. 2 and 3 in Peoples 
Gulf Coast Natural Gas Pipeline Company, et al., 24 FPC 

, Docket No. G-19086, et al., July 29, 1960. As indicated 
above, we are of the opinion that the examiner reached the 
right conclusion, but we do not base our opinion on this 
case, which is subject to review proceedings, but on other 
cases and evidence appearing in the record. We also note 
that the proposed rates are all below the price of 18 cents 
per Mef announced by us for initial service in District No. 
4 (Statement of General Policy No. 61-1, issued Septem- 
ber 28, 1960). However, our decision does not depend on 
our announced area price level. 
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In Trunkline Gas Company, et al., 21 FPC 704, we did 
not condition certain sales in Galveston and Brazoria 
Counties in District No. 3 proposed at an initial price of 
of 20 cents per Mcf. We noted that the circumstances were 
peculiar since the contract provided a firm price for 20 
years, but were of the opinion that the evidence otherwise 
called for a price at the 19.5 cents per Mcf level. In reach- 
ing this conclusion we referred to prices of 17.5 and 18 
cents for sales to Coastal Transmission Corporation in 
District No. 3 certificated by us. We also referred to non- 
jurisdictional sales in District Nos. 2, 3 and 4 to Florida 
Power and Light Company at 19.5 cents per Mef and 
found that the current competitive level of prices in 
Brazoria and Galveston Counties in District No. 3 was 
19.5 cents per Mef. 


3 Atlantic Refining Co. v. P.S.C., 360 US. 378. 
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The New York Commission objected to reliance on the 
Trunkline case as well as the Peoples Gulf case because we 
had denied it the right to intervene, but the Trunkline case 
has become final with the dismissal of the New York Com- 
mission’s petition for review as untimely (PSC of New 
York v. F-P.C., CADC Nos. 15365, et al., April 28, 1960). 
Therefore, our order, which has become final, ‘‘must be 
taken as correct’? (United Gas Improvement Company v. 
F.P.C., F, 2d , (CA 9), No. 16,692, October 31, 
1960). 


There are other proceedings in which our orders have 
become final supporting the producer prices in the present 
proceedings. In Texas Illinois Natural Gas Pipeline Co.,* 
92 FPC 979, 981, we allowed an initial price of 18 cents for 
a sale by Shell Oil Company to Texas Illinois from three 
fields in District No. 4. The following certificated sales 
are persuasive of the need to pay up to 17 or 18 cents in 
the south Texas area: 
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Date Price 
Docket District of Per 
No. Seller Buyer No. Order Mef 


a 
G-10078 Superior Oil Co. Coastal Transmission 3 -28- 18¢ 


G-11067  Texlamex Corp. Coastal Transmisson 4 li¢ 

G-11048 Diversa, Inc. Coastal Transmisson 4 -28- 17¢ 

G-16838 Coastal States United Gas Pipeline Co. 2 li¢ 
Producing Co, 


G-14836 Tennessee Gas United Gas Pipeline Co. 2) -13- li¢ 
Transmission Co. 
G-18648 H. L. Hunt Coastal Transmission Corp. 17.5¢ 


Supplementing these certificated sales, evidence pre- 
sented in these proceedings shows the selling price of gas 


4 Texas Illinois became Peoples Gulf Coast Natural Gas Pipeline Company, 
which has recently been merged into Natural Gas Pipeline Company of America. 
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contained in contracts filed with this Commission during the 
year 1959. These prices ranged up to 20 cents per Mef with 
a number at the level of 16, 16.5, 17, 17.5 and 18 cents per 
Mef. There was also introduced evidence with respect to 
intrastate and non-jurisdictional gas purchase and sales 
agreements in South Texas. The initial prices ranged 
from 15.25 cents per Mef up to 21.5 cents per Mef. While 
prices for non-certificated sales and for non-jurisdictional 
sales are not strongly persuasive, in our opinion they 
should be taken into account in appraising market condi- 
tions in the region in which the proposed sales are to be 
made, but we would reach the same result even without 
consideration of these non-certificated and non-jurisdic- 
tional sales. Furthermore, Transco’s Vice President in 
charge of gas supply testified that Transco could not have 
purchased a supply of gas in southern Texas comparable 
to that purchased from South Texas for less than 16 cents 
and would have to offer top prices of 17 and 18 cents for 
the larger, better packages of gas. He added that assuming 
Transco were willing to pay these prices, such gas would 
cost its customers more than the supply to be purchased 
from South Texas because of the availability of lower- 
priced gas to South Texas’ system and the extensive gather- 
ing costs and additional main line looping which would 
have been required for Transco to purchase the gas in the 
fields. 
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Looking at the evidence in this record and our previous 
actions in the general area of south Texas, which were 
based on market conditions then prevailing, it is our judg- 
ment that the producer prices are in line and should not 
be conditioned. In fact the prices offered were necessary 
to obtain the scattered packages of gas involved and bring 
the project into being. 
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The Eastern Interveners argue that the proponents of 
the producer prices have not shown that initial prices 
should exceed 14.5 or 14.6 cents, for 14.6 cents is in excess 
of the prices paid in 1958 for the bulk of the gas delivered 
to interstate pipelines in the area involved and the Com- 
mission had approved settlement of producer rate cases at 
this level. In our opinion the evidence discussed above 
indicates that it is necessary to pay 17 or 18 cents for gas in 
the south Texas area, so that we think it entirely appro- 
priate to approve producer prices that range up to 17 cents, 
but many of which are below this level. 


In its exceptions the staff argues that a price condition 
should be employed by the Commission because of the 
danger that the escalation clauses in Transco’s contracts 
with its producers will be ‘‘triggered”’ resulting in an in- 
creased cost of gas to Transco. It points to language in the 
CATCO case that the Commission “‘might’? attach condi- 
tions if the proposed price is ‘‘out of line”? or might result 
in “‘triggering.”? We do not think that, assuming the 
price is ‘‘in line’’, the Court by this language intended to 
require that we condition a certificate under the situation 
appearing here. 


The escalation provision in question, as set forth by the 
examiner, provides that if the buyer, that is Transco, pur- 
chases from any other seller gas ‘‘produced from lands 
located”’ in District No. 4 at a more favorable price, the 
buyer must notify the seller and “will elect and advise 
the seller at the time whether it is willing to apply all the 
terms and provisions relating to the price of gas’’ in the 
contract with the other seller. If the buyer doesn’t elect, 
the seller has the right to terminate the contract. 


It seems plain that under this type of clause, triggering is 
not automatic. In the first place, the escalation clause 
would have to be interpreted so that a price paid by Transco 
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in District No. 1 to South Texas, a gatherer but not a 
producer, would affect Transco’s purchases directly from 
producers in District Nos. 2 and 4. Furthermore, Transco 
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would have the choice whether to tender the higher price to 
the producers, and, if Transco didn’t, the producers would 
have the choice of whether to continue service under the 
old rate or terminate the contract. The record shows that 
counsel for Transco were of the opinion that Transco’s 
purchase from South Texas would not trigger any of 
Transco’s existing contracts. Counsel for Continental was 
of the opinion that its contract with South Texas involving 
a rate of 16 cents per Mef would not trigger any existing 
contract with Transco. The Eastern Interveners agree 
with Transco that the favored nation clauses in its existing 
producer contracts in District Nos. 2 and 4 will not be 


triggered by the purchase of gas from South Texas in 
District No. 1. 


The New York Commission would have us find that the 
transaction here involved would not lead to triggering and 
would have us include a condition requiring Transco to 
agree to absorb any such increases that do oceur. Transco 
has stated unequivocally in its reply brief reflecting the 
record that it would oppose any interpretation of the Dis- 
trict No. 4 contracts which leads to the conclusion that they 
are ‘‘activated’”’ or ‘‘triggered’’ by the producer sales 
proposed in this proceeding. As Transco states, ‘‘not 
agreeing to the validity of an interpretation which would 
recognize any triggering, it necessarily follows that Transco 
will not voluntarily tender the higher price”’ to the sellers. 
Tf the buyer fails to elect to pay the higher price, the 
seller may terminate, but as Transco points out, the seller 
may not terminate without making application to this Com- 
mission for abandonment under Section 7(b). Therefore, 
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no finding is necessary as to the legal effect of the escala- 
tion clause, and there is no purpose in requiring that 
Transco absorb the alleged increased gas prices resulting 
from triggering. 


In view of the lack of automatic triggering, or any effec- 
tive triggering, and the fact that the proposed prices appear 
to be ‘‘in line’’ entirely apart from the fact that they are 
below the area price levels set forth in our Policy State- 
ment, we do not believe that it is in the public interest to 
condition these certificates as to price. 


Tue Cost or GATHERING 


South Texas proposes to purchase gas at an average price 
of 14.83 cents per Mef and sell it to Transeo at 20.0 cents 
per Mef, a spread of 5.17 cents per Mef; the Duval County 
Joint Venture, which is composed of Southern Coast Cor- 
poration and Coastal States Gas Producing Company will 
purchase gas at an average cost of 12 cents and sell it to 
South Texas at 15 cents, leaving a margin of 3 cents for the 
Joint Venture. While question was raised before the 
examiner as to the propriety of these gathering charges, he 
did not consider that a certificate proceeding was the ap- 
propriate place to settle these questions nor did he believe 
it necessary to attach conditions with respect to these 
charges. In their exeeptions the New York Commission 
and the Eastern Interveners contend that some provision 
should be made for examining the gathering charges. 
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In approaching this matter the problem of the method to 
be used presents itself. South Texas does not produce gas; 
it gathers gas and transports some of it from points near 
the Mexican border in a northerly direction to the points 
of interconnection with Transco and Peoples Gulf. We 
think under the circumstances that for the purposes of 
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examining the validity of its rates South Texas should be 
treated as a pipeline under the cost rate base method. We 
think that the Joint Venture, an ‘‘indepedent producer’’ 
within the meaning of the definition in our Regulations 
(Seetion 154.91(a)) should be treated in the same way as 
it is an integral part of South Texas’ operation. 


Some cost evidence was submitted both for South Texas 
and the Joint Venture but it was deficient, so that we are 
unable to determine whether the price spreads obtained by 
these projects are consistent with the public convenience 
and necessity if permitted to be effective on an indefinite 
basis. The cost of service submitted for South Texas is 
based on sales of 50,000 Mef per day, although the system 
has already transported 59,000 Mef per day and will trans- 
port larger amounts in the future. Furthermore, it includes 
an allowance for Federal income tax although no Federal 
income tax is paid on the basis of the consolidated return 


filed by South Texas’ parent, Coastal States. With respect 
to the Joint Venture, the evidence likewise does not support 
the price spread of approximately 3 cents. Among other 
things, the record shows the investment of Coastal States 
in the Joint Venture, but does not show the investment 
made by Southern Coast, which is to share profits and 
expenses on an equal basis with Coastal States. 


In spite of these deficiencies we do not think it in the 
public interest to deny or delay permanent certificates for 
these projects, which are intrinsically in the public interest 
in that they gather relatively small amounts of gas and 
make it available to the pipelines. We do think however, a 
condition is necessary to protect the consumer. Therefore 
we shall require that the certificates issued to South Texas 
and to Coastal States and Southern Coast in the Joint 
Venture, be conditioned so as to require that two years 
after the start of deliveries on December 12, 1959, these 
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companies submit* cost of service studies which shall be 
acceptable to the Commission, and revised rate schedules, 
if necessary, reflecting such cost of service studies. In this 
way we shall insure that the rates of these companies re- 
flect the cost of normal operations. If revised rate sched- 
ules are necessary, they shall operate prospectively. 


8755 
Tue Proposep Sates By TGT 


In his decision, the examiner denied a certificate to TGT 
in Docket No. G-18765 to sell gas at 17 cents per Mef from 
the North Monte Cristo Field in Hidalgo County, Texas, 
to South Texas for resale to Transco. The examiner, noting 
that the North Monte Cristo Field is crossed by one of 
TGT’s pipelines, found there was no showing that it would 
further the public interest to allow TGT to sell this gas to 
South Texas rather than take it into its own system. On 
the other hand, we see no need to interfere with the discre- 
tion of management in this matter. The question was not 
raised before the examiner. The gas will be sold in the same 
general New York-New Jersey area in any case. The price 
to the distributing companies will actually be lower if the 
gas is sold by Transco than if it were sold by TGT.2 We 
shall therefore certificate this sale and will overrule the 
examiner on this point. 


5 Since both South Texas and the Joint Venture may be ‘‘independent pro- 
ducers’? within the meaning of our Regulations, we shall not require that 
they file tariffs, 


6TGT’s New York Zone rate for contract demand customers consists of a 
monthly demand charge of $5.20 per Mef and a commodity charge of 32.6 
cents per Mef, or an average of 49.7 cents per Mef at 100 percent load factor. 
Transco’s corresponding rate consists of a monthly demand charge of £3.36 
and a commodity charge of 26.5 cents per Mef, or an average of 37.7 cents 
per Mef at 100 percent load factor. Increased rates of Transco filed October 
17, 1960, have been suspended in Docket No. RP61-13, 
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Conciusion 


On the basis of the above considerations we shall issue 
certificates of public convenience and necessity to all of 
the applicants, except Horizon Oil & Gas Company, which 
did not appear and present evidence, without conditions as 
to the producer prices but with a condition applicable to 
South Texas and the Joint Venture so that we may adjust 
their rates as necessary upon the basis of their costs of 
operation after the end of a two-year period. Since we are 
granting a certificate to TGT there is no need to grant the 
request of South Texas for oral argument. 


The Commission further finds: 


(1) Transco is a ‘‘natural-gas company’’ within the 
meaning of the Natural Gas Act, and its facilities for which 
a certificate is requested will constitute an integral part of 
Transco’s transmission system and will be used to trans- 


port natural gas moving in interstate commerce for resale 
to ultimate consumers. The construction and operation of 
such facilities, together with the sale of gas by Transco, 
are subject to the requirements of subsections (c) and (e) 
of Section 7 of the Natural Gas Act. 
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(2) Transco is a qualified applicant and is able and will- 
ing properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Natural Gas 
Act and the requirements, rules and regulations of the 
Commission thereunder. 


(3) The facilities above-referred to and the operation 
of such facilities, are required by the public convenience 
and necessity, and a certificate authorizing the same should 
issue upon the terms and conditions of this order, which 
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terms and conditions are required by the public convenience 
and necessity. 


(4) The application of Horizon Oil & Gas Company, in 
Docket No. G-18607, should be dismissed for failure to 
appear and offer evidence in support thereof. 


(5) The other above-named applicants, including Ten- 
nessee Gas Transmission Company in Docket Nos. G-18765 
and G-19084, South Texas in Docket No. G-18907, and 
Coastal States and Southern Coast in Docket No. G-19016, 
are now, or will become upon the commencement of the sale 
of natural gas proposed in these proceedings, natural-gas 
companies within the meaning of the Natural Gas Act, 
engaged in the sale of natural gas in interstate commerce 
for resale for ultimate public consumption, and such sales, 
together with the construction and operation of any facilites 
subject to the jurisdiction of the Commission necessary 
therefor, are subject to the requirements of subsections 
(ec) and (e) of Section 7 of the Natural Gas Act. 


(6) The applicants referred to in the above paragraph 
(5) are qualified applicants and are able and willing prop- 
erly to do the acts and to perform the service proposed and 
to conform to the provisions of the Natural Gas Act and the 
requirements, rules and regulations of the Commission 
thereunder. 


(7) The sale of natural gas as proposed by the applicants 
referred to in the above paragraph (5) together with the 
construction and operation of any facilities subject to the 
jurisdiction of the Commission necessary therefor are 
required by the public convenience and necessity and a 
certificate authorizing the same should issue to each of 
them upon the terms and conditions of this order, which 
terms are required by the public convenience and necessity. 


(8) The attachment of conditions with respect to the 
producer prices and with respect to an alleged increase in 
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Transco’s purchased gas costs is not required by the public 
convenience and necessity and should be denied. 


The Commission orders: 


(A) A certificate of public convenience and necessity is 
hereby issued to Transco in Docket No. G-18920, authorizing 
the construction and operation of the facilities referred to 
above, all as more fully described 
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in the application in these proceedings, for the transporta- 
tion and sale of natural gas in interstate commerce as set 
forth therein, upon the terms and conditions of this order. 


(B) A certificate of public convenience and necessity is 
hereby issued to each of the applicants referred to in find- 
ing (5) for the sale of natural gas in interstate commerce 
for resale as proposed in their applications, together with 
the construction and operation of any facilities subject 
to the jurisdiction of the Commission necessary therefor, 
upon the terms and conditions of this order. 


(C) As a condition to the certificate issued hereby to 
South Texas, the volume of gas to be sold to Transco is 
hereby limited to the proposed maximum volume of 70,000 
Mef per day. 


(D) The general terms and conditions set forth in para- 
graph ¢(4) of Section 157.20 of the Commission’s Regula- 
tions under the Natural Gas Act shall attach to the cer- 
tificate issued to Transco in paragraph (A) hereof. 

(E) As a condition attached to the certificates issued to 
South Texas in Docket No. G-18907, to Coastal States and 
Southern Coast in Docket No. G-19016 such applicants 
within 60 days after the first two years of operation which 
began December 12, 1959, shall file detailed data setting 
forth the cost of service upon the basis of actual ex- 
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perience, and revised rate schedules, if necessary, reflect- 
ing the cost of service data. 


(F) TGT shall notify the Commission of its acceptance 
of the certificates issued in writing and under oath within 
30 days from the date of the issuance of this order. 


(G) The certificates issued herein are not transferable 
and shall be effective only so long as each of said applicants 
continues the acts and operations herein authorized in 
accordance with the provisions of the Natural Gas Act and 
the applicable rules, regulations, and orders of the Com- 
mission. 


(H) The grant of the certificates herein shall not be 
construed as a waiver of the requirements of Section 4 
of the Natural Gas Act or Part 154 of the Commission’s 
Regulations under the Natural Gas Act requiring the filing 
of rate schedules for the service herein authorized, and is 
without prejudice to any findings or orders which have 
been or hereafter may be made by the Commission in any 
proceeding now pending or hereinafter instituted by or 
against the applicants. Further, the action taken in these 
proceedings shall not foreclose nor prejudice any further 
proceeding or objection relating to the operation of any 
price or related provisions in the gas purchase contracts 
here involved. 
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(I) The rate schedules of the applicants referred to in 
the above paragraph (5) which set forth provisions for 
changing the initial rate to be demanded, charged and 
collected will, when invoked, constitute a change in such 
rates and charges within the meaning of Section 4(d) of 
the Natural Gas Act and Section 154.94 of the Commission’s 
Regulations thereunder. 
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(J) The requests referred to in the above finding (8) for 
attachment of conditions to the certificates hereby issued 
are hereby denied. 


(K) The application for a certificate of public con- 
venience and necessity by Horizon Oil & Gas Company in 
Docket No. G-18607 is hereby dismissed. 


(L) Exceptions not granted herein are hereby denied. 


(M) The presiding examiner’s decision is adopted as the 
decision of this Commission to the extent not inconsistent 
with this order. 


(N) The request for oral argument by South Texas is 
hereby denied. 


By the Commission. 


J. H. Gurrwe, 
Joseph H. Gutride, 
Secretary. 
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Erratum Notice 
(November 30, 1960) 


Orver Issurxc CERTIFICATES OF 
Pusric CoxvENIENCE AND NECESSITY AND 
Movreyixc Preswinc Examrner’s Decision 


(Issued November 22, 1960) 


Page 5, Delete second sentence of third paragraph and 
footnote. 


8816 
Received Dec. 22, °60 


Before the 
FEDERAL POWER COMMISSION 


Docket Nos. G-18078, et al. 


In the Matters of 
Texaco, Inc., et al. 


Application of the Public Service Commission. 
of the State of New York for Rehearing 

The Public Service Commission of the State of New 
York (PSC), an intervenor in this proceeding, hereby ap- 
plies for rehearing of the ‘‘Order Issuing Certificates of 
Public Convenience and Necessity and Modifying Presid- 
ing Examiner’s Decision’’, issued by the Commission on 
November 22, 1960. PSC objects to those portions of the 
order which authorize certification, unconditionally, of (1) 
proposed producer sales at initial prices of 15¢ to 17¢ per 
Mef and (2) proposed related construction of pipeline 
facilities by Transcontinental Gas Pipe Line Corporation 
(Transco). 


The 15¢ to 17¢ initial prices certificated for producer 
sales involved in this proceeding are out-of-line or, at least, 
not properly shown to be ‘‘in line.” The contemplated 
transaction as a whole, unless appropriately conditioned, 
poses a serious threat to natural gas consumers served 
through Transco’s facilities of substantial ‘‘triggering’’ in 
the latter’s present District 2 and 4 
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gas purchase costs. The Commission’s findings to the con- 
trary on these issues misconstrue the problems and are in 
error. Under the circumstances, public convenience and 
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necessity requires that certificates be issued to the affected 
applicants only if accompanied by conditions adequate to 
safeguard the interests of the gas consuming public. 


L 


Tux 15¢ To 17¢ Proposep PRopUCER Isitiat PRICES 
Are Out-oFr-LiNE 


The Commission’s conclusion that 15¢ to 17¢ initial 
prices are ‘‘in line’’ for producer sales involved in this pro- 
ceeding is attributed to a bewildering conglomeration of 
underlying factors. Some are alleged not to have been 
“strongly persuasive.’’ Others are said not to have formed 
bases for the conclusion at all. In any event, it is readily 
demonstrable that none of the numerous factors enumerated 
by the Commission, individually or collectively, supports or 
corroborates the conclusion here reached. 


A. Other proceedings in which 15¢ to 18¢ producer initial 
prices have been certificated by the Commission 


First cited by the Commission are ‘‘other proceedings in 
which our orders have become final supporting the producer 
prices in the present proceeding”? (Mimeo, p. 5). Those 
mentioned involve sales to Texas Illinois, Peoples Gulf 
Coast, Trunkline, Coastal and United Gas Pipe Line 
(UGPL). Each is defective as a 
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standard of reference upon which to predicate an ‘‘in line’ 
producer price level for the interstate sales involved in 
this proceeding. We take them up seriatim: 


(1) The Texas Illinois and Peoples Gulf Coast proceed- 
ings are presently under judicial review in the Court of 
Appeals for the District of Columbia. PSC v. FPC, Nos. 
15366 and 15854. According to the holding of the Court of 
Appeals for the Ninth Circuit, quoted with approval by the 
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Court of Appeals for the District of Columbia Cireuit, “an 
existing rate subject to such a hazard does not provide a 
reliable basis upon which to predicate a price line.’?? 


(2) The Trunkline proceeding was one in which PSC 
was denied intervention pursuant to a Commission order 
which expressly asserted that New York gas consumers 
could not and would not be injured, aggrieved or affected 
by the initial prices there certificated. That FPC holding 
has, in effect, been judicially confirmed by the Ninth Cir- 
cuit’s observation 

8819 


that “‘an [unappealed or unreversed] Commission order 
excluding participation by [PSC] must be taken as cor- 
rect.”?* Accordingly, PCS respectfully must insist that 
such conclusive Commission and judicial authority dictate 
that that order, which precludes precedential effect to the 
certificated Trunkline prices, in any subsequent proceeding 
in which PSC is a party, be here accorded its ascribed 
import.‘ 


1UGI v. FPC, No. 16692 (9th Cir.), Slip Op., p. 9 (UGI); PSC v. FPC, No. 
15461 (D.C. Cir.), Slip Op., p. 6, ftn. (Hope). 


* We are aware that all reference to the Tezas Illinois proceeding was de- 
leted from the instant decision by an ‘‘erratum notice’’ dated November 30. 
We would suggest, however, that the erratum notice device, while useful for 
correcting minor typographical and similar errors, does not lend itself to stuff- 
ing embarrassing skeletons back into the closet. If the Commission considered 
and relied upon its Texas Illinois certifications in arriving at its determinations 
in this procecding, as its decision herein solemnly asserts that it did, that fact 
can hardly be deleted from existence by the Commission’s belated attempt to 
delete its disclosure. 


*UGI, supra, at p. 11. 


‘The Commission apparently has been misled into reliance upon the Trank- 
line prices by a patently erroneous reading of the Ninth Circuit’s opinion. As 
its opinion makes perfectly clear, the Court most certainly did not hold or 
imply, as suggested in the instant decision, that the Trunkline certificate order 
“¢must be taken as correct’? in a subsequent proceeding to which PSC is a 
party. That interpretation would permit FPC to have its cake (ie., to exclude 
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Furthermore, and in any event, the Trunkline certifica- 
tions—as the Commission and everyone else well knows— 
epitomize the worst of what has been wrong in the admin- 
istration of Section 7 of the Natural Gas Act during the 
past several years. Reference to those certifications for 
any other purpose is, perforce, capricious. 


(3) The cited Coastal certificate proceedings are, if pos- 
sible, even more dubious as authority for the Commission’s 
conclusion that 15¢ to 17¢ initial prices are ‘sin line” for the 


8820 


present sales. In 1956 the Commission repudiated as ‘‘re- 
mote’? and “‘conjectural’’ the suggestion of an opposing 
intervenor (PSC) that the then proposed, unprecedented 
Coastal initial prices would, if certificated, be duplicated 
for sales to other purchasing pipelines in the area, includ- 
ing those serving New York.’ If the Commission’s citation 
of those prices as illustrative of the present “Sn line” price 
level is intended to imply that its 1956 prognosis has proven 
inaccurate, the correct procedure would be to confess error 
in the 1956 determination rather than to compound that 
error in the instant one. If, on the other hand, the Com- 
mission stands on the language of the 1956 certificate deci- 
sion, citation herein of Coastal’s prices as illustrative of 
an equivalent ‘‘in line’’ level is obviously improper. To do 
s0 is utterly inconsistent with the Commission’s 1956 
Coastal decision. 


i 
PSC from proceedings in which it formulated precedent-establishing price 
“}ines’’) and eat it too (i.e. to rely upon price ‘‘lines’’ formulated without 
our participation, in overruling our objections to similar prices in subsequent 
proceedings to which we were & party). Obviously such an interpretation of 
the 9th Cireuit’s opinion would be unwarranted and thus disrespectful even if 
it were not explicitly negated by the Court’s own language. The Court plainly 
gaid that the order which ‘‘must be taken as correct’’ is the order which denies 
our intervention and limits the future precedential significance of the Trunkline 
prices in a proceeding to which we are a party. It is that order we here invoke. 


* Houston Texas Gas § Oil Corp., 16 FPC 118, 142 and 17 FPC 303, 310. 
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(4) The Commission’s citation of Coastal’s 1960 certifi- 
eate proceeding, however, is surely the most astonishing of 
all. That proceeding, consolidated with 199 others—in- 
volving different sales by different sellers to different buy- 
ers from different producing areas at different prices— 
was certificated after a 5-minute uncontested, consolidated 
hearing, the complete record of which occupies 22 pages of 
stenographie transcript. This would reflect a timing of 
approximately 114 seconds 
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and a content of 1/9 of a page of record per proceeding. 
The process by which, in that cursory, split-second pro- 
ceeding, it could have been established that a 17.5¢ price 
was ‘‘in line” for that sale, much less for the instant sales, 
is difficult to understand or to imagine. The proper import 
to be ascribed to the case may further be deciphered from 
the fact that the decision was not even included in the 
FPC’s published reports. Yet in a proceeding of that 
kind, we are now told, producer price levels which were 
then and are still in serious dispute, not only in contested 
FPC cases but in court appeals as well, have been irre- 
trievably imbedded into the Texas Gulf Coast area (and 
presumably into every other producing area in the nation 
as well) as ‘‘in line.”’ And this remarkable result was 
achieved, in the manner described, more than a year after 
the Supreme Court had enjoined upon the Commission 
‘most careful scrutiny and responsible reaction to initial 
price proposals of producers!”” Atlantic R’f’g Co. v. PSC, 
360 U.S. 378, 391 (Catco). 


(5) The two cited UGPL certificate proceedings, for 
similar reasons, are equally inapposite to sustain the con- 
clusion here reached. One of those was certificated, as the 
Examiner’s decision therein clearly discloses, in accordance 
with the now thoroughly diseredited, pre-June 22, 1959, 
‘“cantomatie prima facie case,” producer initial price princi- 
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ples and doctrines embodied in the Commission’s 1958 Hope 
and Seaboard decisions. Prices certificated under those 
principles are not acceptable evidence of anything but 
(now) conceded error. They certainly cannot be accorded 
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stature as the equivalent of “in line” levels. PSC v. FPC, 
361 U.S. 195 (Transco-Seaboard). 


The other cited UGPL sale did not involve producer 
initial prices of 17¢ per Mef, as alleged in the instant deci- 
sion. The maximum producer price there certificated was 
13¢ per Mcf (as compared with 17¢ in this proceeding). 
The total gathered cost to the buyer in that proceeding was 
17¢ per Mcf (as compared with 20¢ in this proceeding). 
While PSC does not object to the Commission’s reference 
to that transaction for guidance in quest of the proper “in 
line” price levels, we must earnestly request that the com- 
parisons be confined to prices which are factually, and 


therefore properly, comparable. 


We think that the above demonstrates the utter inade- 
quacy and impropriety of the Commission’s instant dis- 
charge of its court-directed ‘‘in line’? quest. But if fur- 
ther such demonstration be deemed of interest, we would, 
in addition, point out that none of the producer sales 
involved in the cited ‘‘authorities” would be comparable, 
on a factual basis, with the producer sales here in issue. In 
most, the producer price also represented the total gas 
eost to the purchasing pipeline. None of the cited sales 
necessitated an additional pipeline expenditure, as do 
these, of more than 5¢ per Mef, on an average, just to make 
the gas supply accessible to the purchasers’ facilities. 
Therefore, even if it could be assumed, arguendo, that 15¢ 
to 17¢ producer prices would be ‘‘in line” for gas of the 
quality involved in those sales, 
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obviously it could not be assumed, by any stretch of the 
imagination, that equivalent prices would also be ‘‘in line”’ 
for the gas of lower value to the buyer (because of inac- 
eessibility) involved in the present sales. 


Finally, as the Commission is aware, certificated pro- 
ducer initial price levels of 15¢ to 18¢ per Mef in the Texas 
Gulf Coast area are presently under judicial scrutiny in 
three pending appeals in the Court of Appeals for the Dis- 
trict of Columbia. PSC v. FPC, Nos. 15366, 15854 and 
15910. According to both that Court and the Court of 
Appeals for the Ninth Circuit, ‘‘where a substantial num- 
ber of certificated prices are thus under court or Commis- 
sion review, like prices in the same area though not cur- 
rently under review ought to be regarded as suspect. In 
such circumstances it would seem that such similar prices 
ought not be relied upon in fixing a line except upon evi- 
dence and findings to the effect that they are not subject 
to the same infirmities which are under test in the pending 
proceedings” (UGI, supra, p. 10; Hope, supra, p. 6, ftn.). 


For the several reasons indicated above, we respectfully 
submit that the Commission’s ‘‘other proceedings” do not 
support its determination in this case. 


B. The Statement of General Policy, No. 61-1 


The Commission’s Statement of General Policy No. 61-1, 
issued September 28, 1960, simply reiterates, without the 
benefit 


8824 


of hearing or record support, the consensus of the Com- 
mission’s ultimate conclusions reached in the Texas Illinois, 
Peoples Gulf Coast, Trunkline, Coastal and UGPL certifi- 
eate proceedings discussed above. In no event could it 
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furnish other or better justification or authority for the 
determination in this proceeding than do its points of 
origin. The Commission’s repetitive utterance of the con- 
clusion that producer initial prices up to 18¢ per Mef are 
‘tin line’’ for sales in this area obviously cannot enhance 
the validity of that conclusion. Neither can it be substi- 
tuted for the evidentiary tests which the Commission has 
been repetitively advised are essential therefor. 


However, the real significance of the Policy Statement in 
this proceeding lies in its acknowledgment that, even so far 
as the Commission itself is concerned, 18¢ initial price 
pipeline expenditures are regarded as ‘‘acceptable’’ only 
for sales of ‘‘pipeline quality gas.” As we have noted, the 
gas involved in this proceeding necessitates an additional 
pipeline gathering expenditure of 5¢ per Mef in order to 
meet that standard. Therefore it would appear that the 
present determination not only “does not depend on’’ the 
Policy Statement, as the decision avers, but indeed is in 
direct conflict with it. 


C. Negotiated Prices in Non-certificated 
and Non-jurisdictional sales 


The Commission’s decision further reveals that nego- 
tiated prices in non-certificated and non-jurisdictional sales, 
though not 
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deemed “strongly persuasive’’, were nevertheless ‘“‘taken 
into account in appraising market conditions in the region” 
(Mimeo., p. 6). PSC is compelled to record its strenuous 
objection to the Commission’s consideration of such prices 
in this proceeding, for that purpose or any other purpose 
whatever. 


First, consideration of those prices is erroneous even for 
the limited purpose here alleged. For example, the only 
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sale in this category specifically identified is one to Florida 
Power and Light Company. Under the provisions of that 
contract, the price of natural gas is to fluctuate daily with 
the market price of Bunker C fuel oil. Thus, although the 
Florida Light and Power Company gas price may accu- 
rately reflect conditions in the Bunker C fuel oil market, it 
obviously does not accurately reflect ‘‘market conditions 
in the region’’ for natural gas. 


More importantly, however, ‘‘market conditions in the 
region’’ (to the extent that such ‘‘conditions” can even be 
surmised from prices paid under non-certificated or non- 
jurisdictional contracts, whose other terms and provisions 
are unknown or unreviewed) do not provide helpful guid- 
ance in determining conditions required by public conven- 
ience and necessity for interstate, jurisdictional, regulated 
sales. That surely should have become unmistakably ap- 
parent after five judicial reversals of FPC certifications 
of producer price proposals which were perfectly conso- 
nant with extant ‘‘market conditions’’ in the respective 
areas, but which were nevertheless grossly incompatible 
with the requirements of 
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publie convenience and necessity under the Natural Gas 
Act. Catco, Transco-Seaboard, UGI, and Hope, supra; and 
PSC v. FPC No. 15412 (D.C. Cir.), (Rayne Field). 


D. Representations that the high price sales would 
not be made at lower initial prices. 


The Commission’s decision also contains several com- 
ments to the effect that ‘‘the prices offered [including, pre- 
sumably, those of 15¢ to 17¢ per Mcf] were necessary to 
obtain the scattered packages of gas involved and bring 
the project into being” (Mimeo. p.17). From the repeated 
emphasis on the point, we are compelled to assume that 
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this consideration affected, to some extent, the conclusion 
here reached, although the decision itself leaves unex- 
plained the intended inference of these observations. 


Representations of this nature, we submit, are nothing 
more or less than variations of the old Catco threats of 
contract termination and gas withdrawal, couched in more 
subtle and less offensive language. PSC believes that the 
Supreme Court’s Catco opinion of a year and a half ago 
conclusively prohibited FPC deference to such considera- 
tions or representations, in whatever form conveyed. Fur- 
thermore, we believe that the factual inaccuracy, as well 
as the impropriety of these comments is attested by the 
very proceeding here in issue. This proceeding demon- 
strates that 15¢ to 17¢ initial prices are not ‘‘necessary”’ 
to obtain scattered packages of gas of the quality here 
involved. On the contrary, most of these packages were 
obtained at initial prices of 9¢ to 
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14.5¢ per Mef! The only ‘‘necessity”’ for the higher prices 
appears to lie in the fact that some of the producers chose 
to demand them in the confident expectation, here con- 
firmed, that they would ipso facto be deemed “necessary” 
and thus certifiable unconditionally by the Commission. 


However, if any doubt has persisted until this time as 
to the proper weight to be accorded by the Commission to 
representations, prospects or insinuations that pipeline- 
FPC resistance to producer price demands would jeopard- 
ize proposed certificate programs, those doubts have re- 
cently been put to rest. The proper weight is none at all. 
The Commission may not “abdicate its responsibilities 
simply because the parties tell it that the whole transaction 
will collapse unless the full price asked is approved.” 
Rayne Field, supra, Slip Op., p. 4. 
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E. Summary 


The date and tenor of the Commission’s decision in this 
proceeding suggest an endeavor to create a superficial 
appearance of conformity with the Ninth Cireuit’s opinion 
of October 31 in the UGI case. Patently, however, no real 
attempt has been made to comply with the principles of that 
opinion. As a result, the instant decision represents simp- 
ly another instance of the attempted accreditation of one 
disputed initial price level by reference to other equally 
‘‘dubious ... standard[s] of reference.’? Hope, supra, at 
p. 5. 
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The Ninth Circuit did authorize the Commission’s deter- 
mination of an “in line” initial price level by reference to 
other existing producer prices. It carefully limited the 
Commission to standards of appropriate price reference, 
however—i.e., to contracts (1) which are ‘fairly com- 


parable’”’ in their non-price terms, provisions and effects; 
(2) under which ‘‘substantial amounts of natural gas move 
in interstate commerce’’; and (3) which are free from 
suspicion of any of the infirmities enumerated at pages 9 
and 10 of the Court’s slip opinion. 


In reaching its conclusion that 15¢ to 17¢ initial prices 
are ‘in line” for the producer sales here proposed, the 
Commission obviously looked only to the permissive lan- 
guage of the opinion and disregarded completely each and 
every restriction and limitation imposed by that Court for 
pursuits of this kind. There is no acceptable or appropri- 
ate evidence, in the record in this proceeding or outside it, 
to support or to confirm the conclusion and decision here 
issued. Under these circumstances, according to the Hope 
decision, the Commission and the applicants have only the 
following lawful alternatives: the Commission may reopen 
the proceeding for further hearings in which the high price 
sellers may, if they so choose, either augment the record to 
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support a certification without price condition, or seck a 
certification conditioned at the maximum non-suspect (or 
at least the maximum non-objected-to) initial price level in 
this region, i.e. 14.6¢ per Mef. 
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I. 


Appropriate Conditions Are Required to Safeguard Gas 
Consumers Against Possible Triggering of Transco’s 
Existing Gas Purchase Costs 


From the inception of this proceeding it has been appar- 
ent that the transaction here contemplated poses at least 
the serious possibility of substantial triggering of present 
prices in some or all of Transco’s District 2 and 4 gas pur- 
chase contracts. That concern has not been dispelled by 
the evidence and the Commission has declined to dispel it 
by an appropriate ruling in this decision. 


Although Transco has been inclined to minimize the risk, 
it nevertheless has been reluctant to back up its position 
with its own assets as distinguished from those of its cus- 
tomers, as requested by PSC. Instead, Transco has ad- 
vanced another program for coping with the peril of poten- 
tial price triggering. According to the Commission, this 
program obviates any necessity for its imposition of appro- 
priate consumer protective conditions. However, the po- 
tential implications of Transco’s plan appears to be, if 
anything, even more alarming than the injury the program 
allegedly is designed to prevent. Here, if ever we have 
heard one, is a proposal to set fire to the house in order to 
get rid of the termites. 


Transco apparently suggests that even if its District 2 
and 4 suppliers become contractually entitled to a higher 
price as a result of the project certificated in the present 
proceeding, their contractual rights to file for that price 
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and its own contractual liability for the payment, can 
successfully be frustrated 
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by the buyer’s simple refusal to tender the increased 
amount. PSC would be reluctant to rely upon this singular 
theory under any circumstances. But we are far more 
appalled at the ensuing consequences it portends. 


Transco advises that its refusal to tender the contractual- 
ly provided price would authorize the sellers to terminate 
the sales contracts altogether. If the contracts should be 
terminated, there will be no contractual or other impedi- 
ment to the sellers’ filing of any rate schedules they see fit 
for the mandatory continuing deliveries. Such rate filings 
could be suspended by the Commission for a maximum 
period of only 5 months. Thereafter the filed rates would 
represent the only effective rates for these sales. Whether 
or not they were ultimately adjudged to be just and reason- 
able, we do not understand what alternative Transco would 
have in the meantime but to pay the effective filed rates or 
to terminate the acquisitions involved. 


To PSC the notion that public convenience and necessity 
would countenance subjecting to this risk 30% of Transco’s 
total gas supply, presently acquired in Districts 2 and 4 
at prices of 8¢ per Mef, for the sake of acquiring the rela- 
tively minor volumes of gas involved in this proceeding at 
prices of 20¢ per Mef, seems utterly beyond belief. On the 
contrary, we respectfully submit that public convenience 
and necessity in the premises require, at the very least, 
either the condition heretofore requested in PSC’s excep- 
tions brief or a condition which would require Transco, in 
the 
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event of asserted triggering, to terminate this purchase 
rather than to jeopardize the continuity of its existing sup- 
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plies or its existing 8¢ prices by permitting or inviting the 
termination of earlier, far more important gas purchase 
contracts. 


Concussion 


The Commission should grant rehearing and reopen the 
proceeding in order to permit the introduction of evidence 
to support the propriety of the producer price proposals 
in this proceeding. If no opportunity to present addi- 
tional evidence is desired by the applicants or if the evi- 
dence fails to support the prices requested, producer initial 
price conditions should be imposed at the levels requested 
herein and in PSC’s exceptions brief. Appropriate con- 
sumer protective conditions, such as those requested herein 
or in PSC’s exceptions brief, should also be imposed in any 
certificates of public convenience and necessity authorizing 
Transco’s proposed pipeline construction project. 


Respectfully submitted, 


Kent H. Brown, Counsel 
Pustic Service Commission or 
THE Strate or New York 
55 Elk Street 
Albany 1, New York 


Dated: December 20, 1960. 


Barzara M. Sucuow 
Of Counsel 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


8939 
Order Granting Rehearing 
(Issued January 19, 1961) 
The Public Service Commission of the State of New 
York on December 22, 1960, has applied for rehearing of 
our order of November 22, 1960, issuing certificates of 


public convenience and necessity and modifying the pre- 
siding examiner’s decision. 


Upon consideration of the application the Commission 
hereby orders that rehearing be granted. 


By the Commission. 
J. H. Gutrme 
Joseph H. Gutride, 
Secretary 
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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of 
Texaco, Inc. 
Docket No. G-18078, e¢ al. 
Sours Texas Naturat Gas GatHerinc Company 
Docket No. G-18907 


Coastat States Gas Propucinc Company and 
SoutrHEerN Coast CoRPORATION 


Docket No. G-19016, ete. 
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Motion for Severance; Reaffirmance of Order Issuing 
Certificates: and for Shortened Procedure 
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Comes now Transcontinental Gas Pipe Line Corporation 
(Transco) and respectfully requests that the Commission 
sever from the above-entitled proceedings the 52 independ- 
ent producer dockets identified in Appendices A and B 
hereto; reaffirm its order issuing certificates to the pro- 
ducers identified in Appendix A; and set for shortened 
procedure the applications of the producers identified in 
Appendix B. In support of this petition Transco states 
as follows: 


I 
All of the producers identified in Appendices A and B 


hereto propose to sell and deliver gas, either directly or 
indirectly, to South Texas Natural Gas Gathering Com- 
pany (South Texas) for resale to Transco. The proposed 
initial price in each of these producer contracts is 14.6¢ 
per Mef (at 14.65 psia) or less. 


I 


There is no issue as to the initial contract prices proposed 
by the independent producers in the dockets identified in 
Appendices A and B. This is readily apparent from the 
letter dated April 3, 1961 filed herein by counsel for the 
Public Service Commission of the State of New York. 


9171 
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By order issued November 22, 1960, the Commission is- 
sued certificates of public convenience and necessity to the 


528 


(9172) 


producers in the dockets set out in Appendix A hereto. 
By order issued herein on January 19, 1961, the Commis- 
sion granted rehearing in those dockets and, by order of 
March 13, 1961, they were set down again for full scale 
hearings. It appears that rehearing was granted under 
the mistaken apprehension that there is an issue as to 
initial price in these dockets. As there is indeed no such 
issue in these dockets, there is no reason why the Com- 
mission should not sever them from this consolidated pro- 
ceeding and reaffirm its order herein dated November 22, 
1960 insofar as it issued certificates to the producers in the 
dockets set out in Appendix A. 


IV 


The producer applications identified in Appendix B were 
noticed for the first time by order issued herein on March 
13, 1961. As each of these applications involves a proposed 
initial price of 14.6¢ per Mef or less, there appears to be 
no contention in these proceedings that the Commission 
should impose initial price conditions on certificates issued 
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in any of these dockets. Therefore, there is no reason why 
the applications identified in Appendix B should not be 
severed from this consolidated proceeding and set for hear- 
ing under the shortened procedure. 


Vv 


Hearings in these consolidated proceedings are set to 
convene on May 15, 1961. Thus severance of the dockets 
identified in Appendices A and B hereto as herein pro- 
posed must be accomplished before that date to avoid 


2This Motion for Severance, etc. does not relate to the certificates issued to 
South Texas, Transco and certain other producers by the same order of No- 
vember 22, 1960. 
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unnecessary, time-consuming and expensive presentation 
of evidence in dockets in which there is no substantive issue. 


WHEREFORE, in order to expedite hearings herein and to 
avoid needless presentation of evidence and appearances 
of witnesses in formal hearings, Transcontinental Gas Pipe 
Line Corporation respectfully moves: 


(1) That the Commission sever from these consolidated 
proceedings the dockets identified in Appendix A hereto 
and reaffirm its order issued therein on November 22, 1960, 
issuing certificates of public convenience and necessity to 
the producer applicants so identified; and 


(2) That the Commission sever from these consolidated 
proceedings the dockets identified in Appendix B hereto 
and set those matters down immediately for shortened pro- 
cedure to the end that certificates may be issued at the 
earliest possible date. 


Respectfully submitted, 


TRANSCONTINENTAL Gas Pree Live 
CoRPORATION 


By Joun T. Muer Jr. 
Its Attorney 
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APPENDIX A 


Propucer Appiications Invotvine Inrrmau Prices or 14.6¢ 
peR Mer (ar 14.65 psta) or Less 1s Wuicu Finat CERTIFI- 
caTEs WERE Issuep By FPC Orper or Novemser 22, 1960 


Docket Initial 
Applicant Nos. Price 


Texaco, Inc. G-18078  12.12268¢ 
Harry L. Martin, Operator, et al. G-18548  14.0¢ 
C. C. Winn, Operator G-18601 12.122¢ 
G-18602 12.122¢ 
G-18603  12.122¢ 
Horizon Oil & Gas Company G-18607  12.12268¢ 
Bright & Schiff G-18608  13.5¢ 
G-18622. _14.5¢ 
Producing Properties, Inc. G-18612  12.12268¢ 
American Petrofina Company of G-18628 14.0¢ 
Texas 
Roy H. Bettis and G. Frederick G-18646  14.0¢ 
Shepherd 
W. L. Moody III, et al., d/b/a 
Moody Properties, Operator, et al. G-18758  14.5¢ 
Appell Petroleum Corporation, e¢ al. G-18761  14.5¢ 
Tennessee Gas Transmission G-19084  12.122¢ 
Company 
Harrell Drilling Company, et al. G-18790 14.0¢ 
W. L. Pickens, et al. G-18821 14.0¢ 
Richard King, Inc., e¢ al. G-18828  13.5¢ 
Engeo Oil & Gas Company G-18865 10.5¢ 
Tex-Star Oil & Gas Corporation, G-18904  12.122¢ 
Operator, et al. 
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Applicant 
John W. Pace, Operator, et al. 
Seas Oil Corporation, et al. 
L. B. Horn, Operator, et al. 


G. L. Rowsey, et al. 

Brooks Gathering Company 

Santex Oil Company, Operator, eé al. 
C. F. Falley, Operator, e¢ al. 


Geode Petroleum, Inc., Operator, 
et al. 


H. J. Porter 

Gulf Coast Minerals Management 
Corp., Operator 

Kirkwood & Morgan, Inc., 
Operator, et al. 

Fred Whitaker, Operator 

Mesa Development Company 

Northern Pump Company 

Valley Industrial Gas Company 

Coastal States Producing Company 

H. M. Harrell, Jr., e¢ al. 


Carter and Carter 


Docket 
Nos. 


G-18982 
G-19019 


G-19034 
G-20387 


G-19185 
G-19290 
G-19295 
G-15401 
G-19298 


G-19415 
G-19617 


G-20143 


G-20384 
G-20469 
G-20507 
CI60-63 
C160-64 


CI60-67 
CI60-68 


CI60-124 


Initial 

Price 
14.0¢ 
14.5¢ 


12.122¢ 
12.122¢ 


12.12268¢ 
12.5¢ 
14.5¢ 
9.0¢ 
12.122¢ 


12,122¢ 
12.122¢ 


14.0¢ 


14.5¢ 
14.0¢ 
12.122¢ 
14.5¢ 
10.0¢ 


13.5¢ 
14.5¢ 


14.5¢ 
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Propucer Appuications Invotvine IniTmau Prices or 14.6¢ 
per Mcr (av 14.65 psta) orn Less Watch WERE Fist No- 
TIcED For Hearinc By FPC Orver or Marcn 13, 1961 


Docket Initial 
Applicant Nos. Price 


Delhi-Taylor Oil Corp. and G-19128 13.5¢ 
Mayfair Minerals 


Billy Bridewell, e¢ al. CI60-507 14.5¢ 
Sun Oil Company CI60-349 13.5¢ 
Nichols Petroleum Limited CI60-793  14.0¢ 
H. R. Billingsley, Trustee CI61-515 10.5¢ 
Carter & Carter CI61-1116 14.5¢ 


Katz Oil Company, et al. CI60-464  12.122¢ 


Coastal States Gas Producing CI60-491 12.122¢ 
Company 
Warkins and Company CI61-38 12.122¢ 


American Petrofina Company CI61-775  12.2384¢ 
of Texas 


H. J. Porter, et al. CI61-831 12.122¢ 
James W. Porter, e¢ al. CI61-871  12.122¢ 
Lab Oil Company CI61-1159 12.122¢ 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


G-18638 
Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck and Arthur Kline. 
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Order Granting Motion for Severance; Granting Reaffirmance 
of Order Granting Certificates in Specified Instances and 
Approving Motion for Shortened Procedure 


(Issued May 11, 1961) 
Transcontinental Gas Pipe Line Corporation (Transco) 


on April 25, 1961, filed a motion to sever from the above- 
entitled proceedings the 52 independent producer dockets 


identified in Appendices A and B hereto. 


Transco’s motion further requested that the Commission 
reaffirm the certificates issued in the producer dockets 
listed in Appendix A hereto. These producers were parties 
to the original proceedings. This motion also requests that 
the producer dockets shown in Appendix B hereto be set 
down for hearing under the shortened procedure. 


As was indicated in Transco’s motion no issue was raised 
as to the initial contract prices proposed by the independ- 
ent producers in the dockets identified in Appendices A and 
B. Both our own staff and the interveners who partici- 
pated in the original proceedings did not take issue with 
the level of prices reflected within Appendices A and B 
either in their briefs or other motions filed with this Com- 
mission after the conclusion of formal hearings in the 
original proceedings. Further the prices reflected in these 
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Appendices are well within the limits proscribed by our 
Statement of General Policy No. 61-1. 


The Commission finds: 


(1) That the severing of these dockets listed in Appen- 
dices A and B hereto will expedite the determination of 
the above-entitled proceeding and that the public conven- 
ience and necessity requires that they be severed. 


(2) That those dockets listed in Appendix B hereto 
should be heard under the shortened procedure, but that 
such a hearing should be noticed under a separate order. 


(3) That no reason exists for not reaffirming the certifi- 
eates issued in those dockets in Appendix A hereto by this 
Commission on November 22, 1960; hence, the public con- 
venience and necessity demands their reaffirmance. 


The Commission orders: 


(A) That all dockets listed in Appendices A and B hereto 
be severed from the above-entitled proceedings. 
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(B) That those certificates issued in connection with 
those dockets listed in Appendix A by this Commission on 
November 22, 1960, are hereby reaffirmed. 


By the Commission. 
J. H. Gurrme 
Joseph H. Gutride, 
Secretary 
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Propucer Apprications Invotvixe Inrriau Prices or 14.6¢ 
per Mcr (at 14.65 psta) or Less ry Wuice Finat Cermiri- 
cates WERE IssveD By FPC Orver or NovemBer 22, 1960 


Docket 
Applicant Nos. 
Texaco Inc. G-18078 
Harry L. Martin, Operator, e¢ al. G-18548 


C. C. Winn, Operator G-18601 
G-18602 
G-18603 


Horizon Oil & Gas Company G-18607 
Bright & Schiff G-18608 
G-18622 


Producing Properties, Inc. G-18612 


American Petrofina Company G-18628 
of Texas 

Roy H. Bettis and G. Frederick G-18646 
Shepherd 


W. L. Moody III, et al., d/b/a Moody G-18758 
Properties, Operator, et al. 


Appell Petroleum Corporation, et al. G-18761 


Tennessee Gas Transmission G-19084 
Company 


Harrell Drilling Company, et al. G-18790 
W. L. Pickens, e¢ al. G-18821 
Richard King, Inc., e¢ al. G-18828 
Engeo Oil & Gas Company G-18865 
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Initial 

Price 
12.12268¢ 
14.0¢ 


12.122¢ 
12.122¢ 
12.122¢ 


12.12268¢ 
13.5¢ 
14.5¢ 


12.12268¢ 
14.0¢ 


14.0¢ 
14.5¢ 


14.5¢ 
12.122¢ 


14.0¢ 
14.0¢ 
13.5¢ 
10.5¢ 


Applicant 


Tex-Star Oil & Gas Corporation, 
Operator, et al. 


John W. Pace, Operator, et al. 


Seas Oil Corporation, e¢ al. 


L. B. Horn, Operator, et al. 


G. L. Rowsey, et al. 

Brooks Gathering Company 

Santex Oil Company, Operator, e# al. 
C. F. Falley, Operator, et al. 


Geode Petroleum, Inc., Operator, 
et al. 


H. J. Porter 


Gulf Coast Minerals Management 
Corp., Operator 


Kirkwood & Morgan, Inc., 
Operator, et al. 


Fred Whitaker, Operator 

Mesa Development Company 
Northern Pump Company 
Valley Industrial Gas Company 


Coastal States Gas Producing 
Company 


Docket 
Nos. 


G-18904 


G-18982 
G-19019 


G-19034 
G-20387 


G-19185 
G-19290 
G-19295 
G-15401 
G-19298 


G-19415 
G-19617 


G-20143 


G-20384 
G-20469 
G-20507 
C160-63 
CI60-64 
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Initial 

Price 
12.122¢ 


14.0¢ 
14.5¢ 


12.122¢ 
12.122¢ 


12.12268¢ 
12.5¢ 
14.5¢ 
9.0¢ 
12.122¢ 


12.122¢ 
12.122¢ 


14.0¢ 


14.5¢ 
14.0¢ 
12.129¢ 
14.5¢ 
10.0¢ 
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APPENDIX A-2 


Docket Initial 
Applicant Nos. Price 


H. M. Harrell, Jr., et al. CI160-67 13.5¢ 
CI60-68  14.5¢ 
Carter and Carter CI60-124 14.5¢ 
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APPENDIX B 


Propucer Appiications Ixvoivine Inrrrau Prices or 14.6¢ 
per Mcr (aT 14.65 psta) or Less Watch Were Fst 
Noricep ror Hearmnc sy FPC Orver or Marcu 13, 1961 

Docket Initial 
Applicant Nos. Price 

Delhi-Taylor Oil Corp. and G-19128 13.5¢ 
Mayfair Minerals 

Billy Bridewell, et al. CI60-507 14.5¢ 

Sun Oil Company CI60-349  13.5¢ 

Nichols Petroleum Limited CI-60-793 14.0¢ 

H. R. Billingsley, Trustee CI61-515 10.5¢ 

Carter & Carter CI61-1116 14.5¢ 

Katz Oil Company, eé al. CI60-464  12.122¢ 

Coastal States Gas Producing CI60-491  12.122¢ 
Company 

Harkins and Company CI61-38 12.122¢ 

American Petrofina Company CI61-775 12.2384¢ 
of Texas 

H. J. Porter, e¢ al. CI61-831 12.122¢ 

James W. Porter, eé al. CI61-871 12.122¢ 

Lab Oil Company CI61-1159 12.122¢ 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Decision 
Upon ApPiicaTions FoR CERTIFICATES OF CONVENIENCE 
anp NECESSITY 


(Issued January 25, 1962) 
9475 
Contents of Decision 
9476 
Appearances 
9477 
Appearances 
9478 
Appearances 
9479 
Appearances 
9480 
PRELIMINARY STATEMENT 


Freer, Presiding Examiner. Involved herein are thirty- 
five separate but related applications for certificates of 
convenience and necessity under sections 7(c) and 7(e) of 
the Natural Gas Act. Thirty-three independent producer 
applicants propose to sell and deliver natural gas from 
Texas Railroad District No. 4 at prices up to 18¢ per Mef 
for resale and delivery by South Texas Natural Gas Gath- 
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ering Company (South Texas), at 20¢ per Mcf in Texas 
Railroad District No. 1 to Transcontinental Gas Pipe Line 
Corporation (Transco). The applications of Transco, and 
South Texas and the latter’s affiliate the Duval County 
Joint Venture, composed of Southern Coast Corporation 
and Coastal States Producing Company (Joint Venture), 
seek authority to operate facilities in connection with said 
proposed sales and deliveries. South Texas seeks author- 
ity to construct additional facilities, otherwise existing 
facilities will be used. 


These proceedings all arise out of construction, opera- 
tions and sales which would result from a three-phase con- 
tract dated February 17, 1959, between Transco and South 
Texas. By the first phase, Transco, beginning December 
1, 1959, was to purchase for an initial price of 20 cents* 
per Mef, escalating one cent for each 5 years during the 
primary term of 20 years from date of initial delivery, 


from South Texas, at least 50,000 Mef of gas per day at 
14.65 psia with the right to take up to 70,000 Mef per day. 
By the second and third phases, effective respectively on 
the first and second anniversary of initial delivery, these 
minimum and maximum quantities were to be doubled and 
tripled, respectively. Pursuant to temporary certificates, 
Transco has been purchasing gas from South Texas, under 
the first phase since December 12, 1959 (the date of initial 
delivery) and, under the second phase since February 14, 
1961 (Tr. p. 336); and South Texas in turn has been pur- 
chasing approximately 100,000 Mef per day of gas from 
the thirty-three producer applicants, (Tr. p. 372) whose 
committed reserves are sufficient to supply also a part of 
the third phase gas (Tr. p. 368, cf. Docket No. CP62-124). 


3 Also reimbursement for % of any new or additional production or severance 
taxes levied during the term of the contract. 


540 


(9481) 
9481 


The first twelve (including ten independent producers, 
fin. 2, PSC Br. p. 2) of the thirty-five applicants listed in 
the caption to this decision were previously issued uncon- 
ditioned certificates ? by the Commission on November 22, 
1960, in Texaco, Inc., Docket No. G-18078, et al. (24 F.P.C. 
979), a proceeding which was reopened on January 19, 
1961;* the remaining twenty-three were additional pro- 
ducer applicants whose applications were filed in connec- 
tion with amendments to South Texas’ and Joint Venture’s 
original applications to implement Transco’s second phase 
quantity deliveries. 


By order dated March 13, 1961, the Commission sched- 
uled the rehearing with respect to the certificates issued in 
Texaco, Inc., and consolidated therewith for hearing, the 
related matters stemming from the above-mentioned 
amendments by South Texas and Joint Venture. By fur- 
ther order issued on May 11, 1961, in response to motion 
filed by Transco, approximately fifty-two independent pro- 
ducer dockets, which had been consolidated by the order 
of March 13, 1961, were severed,‘ leaving for hearing herein 
the thirty-five dockets first above mentioned. 


The findings and recitation of earlier procedural steps 
as set forth in his initial decision by the Presiding Exam- 
iner in Texaco, Inc., 24 F.P.C. 988, were specifically ap- 
proved by the Commission, 24 F.P.C. 979, at 981, and are 
adopted herein. Supplemental findings are made herein to 
reflect the additional relevant evidence adduced herein and 


* For producers to sell Texas Railroad District No. 4 gas at prices up to 17¢ 
per Mcf for delivery in Texas Railroad District No. 1 at 20¢ per Mcf to 
Transco, 


*On application of New York Public Service Commission. 


“Thereafter unconditioned certificates were granted to 39 of these producers 
whose rates did not exceed 14.6¢ per Mcf. (PSC Br. pp. 2-5.) 
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the additional material facts arising or changed circum- 
stances * occurring subsequent to November 22, 1960, the 
date of the Commission’s previous decision. 


9482 


A public hearing before the undersigned Hearing Exam- 
iner was convened as scheduled on May 16, 1961, and after 
ten days of actual hearing was concluded on June 26, 1961. 
All but one of the applicants (Slick Oil Corporation, Docket 
No. C160-206) was represented at said hearing. 


Opportunity to file briefs was afforded to all parties. 
Eleven initial briefs were filed by applicants; three briefs 
in response thereto were filed by the Staff of Commission 
(Staff), the New York Public Service Commission (PSC), 
and the intervenors, Long Island Lighting Company, Phila- 
delphia Electric Company, Public Service Electric & Gas 
Company, and The United Gas Improvement Company 
(Seaboard Intervenors); seven reply briefs on behalf of 
applicants were filed on or about October 9, 1961, as of 
which date the case was considered submitted for decision. 


The issue—At issue herein is whether public convenience 
and necessity requires certification at the prices which 
Joint Venture, South Texas and Transco, respectively, 
propose to pay for the gas. This involves a determination 
as to whether Joint Venture and South Texas are interstate 
pipelines or independent producers under the Commission’s 
regulations; and, if they are pipelines, whether their cost 
of service presentations are adequate to permit a determi- 
nation of the price issue and, in determining adequacy, 
whether it is proper to include in such costs Federal Income 
taxes not actually paid, advances and prepayments paid to 


* Tennessee Gas Transmission Company is not among the applicants herein 
and its proposed contract which was the subject of considerable discussion is 
not, therefore, herein at issue. (Cf. Tr. pp. 704-05.) 
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certain producers to attach gas supplies and the total initial 
investment costs of South Texas’ Zapata Extension pres- 
ently serving only one producer. 


Transco’s Proposan 


Previous Certifications—On November 22, 1960, in issu- 
ing a permanent certificate to Transco in Docket No. G- 
18920 in the proceeding in Texaco, Inc., the Commission 
stated that: 


“‘Transco’s connection with South Texas has been 
constructed under a temporary certificate, and Transco 
has been purchasing gas since December 12, 1959. 
There is no issue raised with respect to the engineering, 
financial or economic feasibility of Transco’s project 
or the need of its markets for gas.”’ (p. 981) 


Lack of Opposition—As in the earlier hearings, no oppo- 


sition was voiced here to Transco’s proposal. For exam- 
ple, the Staff brief herein states (p. 3): 
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“Transco . . . seeks authority to operate . . . 29.07 
miles of 20-inch lateral transmission pipeline from its 
connection with South Texas’ facilities in LaSalle 
County, Texas, to a point on Transco’s 24-inch South 
Texas lateral, and an additional 2,500 horsepower com- 
pressor unit at its existing compressor station No. 3, 
plus appurtenant facilities. Transco will not need 
authorization to construct any additional facilities by 
virtue of any increased volumes it may receive as a 
result of the amendment made by South Texas to its 
application. (Tr. 48) [additional 50,000 Mcf minimum 
and 70,000 Mcf maximum per day under phase 2]. The 
Staff raises no issue in connection with the Transco 
proposal.’’ 
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PSC’s Request for Finding as to Triggering—PSC’s 
brief (pp. 5, 11-12) requests findings ‘‘that there have been 
no claims that Transco’s favored-nation contract clauses 
have been triggered and that, in fact, such clauses have not 
been triggered.’’ A substantially similar request was re- 
fused by the Commission in Texaco, Inc. (At 984-85) hold- 
ing that ‘‘no finding is necessary as to the legal effect of 
the escalation clause.’? The Seaboard Intervenors’ posi- 
tion is stated at page 27 of their brief: 


‘¢The Eastern Seaboard Intervenors stated in their 
brief in the original hearing in this matter that Trans- 
co’s favored-nation clauses in its existing producer 
contracts in Railroad Districts +2 and #4 would not 
be triggered by the purchase of gas from South Texas 
in District #1. The Commission in its November 22, 
1960 order concluded that no finding was necessary as 
to the legal effect of the escalation clauses in Transco’s 
contracts and that no purpose would be served in re- 
quiring Transco to absorb the alleged increased gas 
prices resulting from triggering. Nothing in the re- 
opened proceedings indicates to us the necessity for 
reaching any different conclusions here.’’ 


Transco states that no such claims of triggering have 
been made by any of its producers. No necessity appears 
for PSC’s requested findings. 


Transco’s proposal is found to be in the public interest 
and an unconditioned certificate of convenience and neces- 
sity to implement such proposal will be issued. 


Sovutn Texas’ Prorosan 


In the original application, correlative to phase one of 
its three phase contract with Transco, South Texas seeks 
authority to operate facilities connecting its pipelines with 
Transco’s in 
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LaSalle County, Texas, and with other gathering facilities 
of its own in Brooks County, Texas;* and (beginning De- 
cember 1, 1959) to sell and deliver to Transco at 20 cents 
per Mef in Railroad District No. 1 a minimum of 50,000 
Mef and maximum of 70,000 Mef of gas per day purchased 
(at slightly over 14¢ per Mef) from various fields in Rail- 
road District No. 4. 


In the amended application, correlative to phase two,7 
South Texas seeks authority to gather, sell and deliver to 
Transco, also at 20 cents per Mef, additional quantities of 
gas from South Texas fields so as to double both the mini- 
mum and maximum deliveries, that is to 100,000 Mef and 
140,000 Mef, respectively; and, in connection with the addi- 
tional purchases proposed, to construct extensions and lat- 
erals to its existing gathering system. 


Proper Classification of South Texas—In Texaco, Inc., 
the Commission stated as to South Texas: 


“...On July 2, 1959, pursuant to the Commission’s 
regulations applicable to ‘independent producers’ 
South Texas filed the present application. .. .” (p. 981) 

“Since both South Texas and the Joint Venture may 
be ‘independent producers’ within the meaning of our 
Regulations, we shall not require that they file tar- 
iffs.’’ (p. 986, ftn. 5) (Emphasis supplied.) 


*See Tezaco, Inc. (at 981-82) for a description of South Texas’ corporate 
status, operations and original proposals. 


"Phase three not being due to become effective until December 12, 1961, is 
covered by separate application in Docket CP62-124, filed November 20, 1961, 
following the rejection of a previous application in Docket CI62-115, (South 
Texas Reply Br. p. 8, n. 4) and the denial of which application now is sought 
to be reviewed. (Docket No. 19412, Court of Appeals for the 5th Circuit.) 
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However, on page 985 it stated: 


c , . South Texas does not produce gas; it gathers 
gas and transports some of it from points near the 
Mexican border . . . to the points of interconnection 
with Transco ... We think under the circumstances 
that for the purpose of examining the validity of its 
rates South Texas should be treated as a pipeline under 
the cost rate base method.’? (Emphasis supplied.) 
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The record shows that as of June 1959, South Texas and 
its affiliates had approximately 33 gathering systems and 
approximately 828 miles of gathering or transmission pipe- 
lines with a daily capacity of approximately 977,000 Mef 
per day (Tr. p. 1162). Including the operations of Coastal 
States, the South Texas system was estimated to have over 
21% trillion cubic feet of dedicated reserves. (Tr. p. 1163). 
Some 340 miles of the said pipelines were used in gathering, 
transporting and delivering gas to Transco under the first 
phase of the Transco contract (So. Texas Brief in Texaco, 
Inc., pp. 2-3). 


Pointed out also by the Staff is that ‘‘South Texas is not 
concerned with risks such as exploration and development 
which continuously confront an independent producer... 
its operation is confined to purchasing and transmitting 
natural gas.” Also that ‘‘Coastal States, the owner of 
South Texas provides it with the funds necessary to meet 
its expansion programs (Tr. 369).”’ 


In support of its contention that ‘‘South Texas [is] in 
the category of a pipeline,’’ the Staff cites (Br. p. 30) Texas 
Eastern Transmission Corp. and Wilcox Trend Gathering 
System, Inc., 11 F.P.C. 435 and Dixie Pipe Line Company, 
et al., 14 F.P.C. 106, 111. 


546 


(9486) 


The Seaboard Intervenors state (Brief pp. 24-25) : 


“Despite allegations in the brief... of South Texas 
that the company is an independent producer as defined 
in Section 154.91(a) of its regulations, the Commission 
in its order of November 22, 1960, did not so find. . .?? 
(Citing ftn. 5, 24 F.P.C., p. 986). 


Continuing the Intervenors state: 


‘‘South Texas, in fact, meets the definition of a Class 
A Natural Gas Company as prescribed in the Commis- 
sion’s Uniform System of Accounts (see the Uniform 
System of Accounts, Instructions, General, 1.—Classi- 
fication of Natural Gas Companies). And as the Com- 
mission noted in its order of November 22, 1960, South 
Texas does not produce gas but, is, rather, as the rec- 
ord here shows, a gatherer and transporter. Accord- 
ingly, it should be governed in its operations and sales 
in accordance with the requirements imposed on other 
pipeline companies: Cf. Examiner’s Decision issued 
August 11, 1961, In Re Ben Bolt Gathering Company, 
Docket Nos. G-20032, et al.’’ 


A Commission order modifying and adopting the Initial 
Decision of the Presiding Examiner, issued June 20, 1961, 
in Oil Incorporated 
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(operator) et al., Docket No. CI60-170, et al., is directly in 
point. It classified Grand Valley Transmission Company 
(a gatherer)* a sa Class C pipeline company and ordered 
it to file F.P.C. Form No. 2A as provided by Section 260.2 
of the Regulations under the Act. 

*The Presiding Examiner’s decision, issued May 19, 1961 (p. 12 mimeo) 
cited and relied on the Texaco, Inc., Order as to South Texas in finding Grand 
Valley to be a ‘‘pipeline.’’ 
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Another recent decision indicating the Commission’s con- 
clusion that extensive gathering systems should be classi- 
fied as pipelines is Lo-Vaca Gathering Co., et al., Dockets 
No. C160-693, ef al., Order and Opinion issued October 23, 
1961, 26 F.P.C., mimeo p. 10. 


South Texas in its reply brief (pp. 2-9) protests being 
classed as a pipeline and insists that it has been and should 
continue to be treated as an independent producer under 
Sections 154.91 and 154.94 of the Commission’s regula- 
tions.° 


An order issued on December 13, 1961, in Docket Nos. 
G-20032, et al., Ben Bolt Gathering Company, et al., 26 
F.P.C., appears to be dispositive of South Texas’ status. 
In said order the Commission found that Ben Bolt was not 
a ‘“‘producer” under FPC regulations but an ‘‘interstate 
pipeline’? within the meaning of Sections 157.5-157.22 of 
said regulations, as well as under the Uniform System of 
Accounts.”° 


The Commission’s order stated as to such classification: 


“ .. the consideration of decisive importance, in our 
view, is whether the company is engaged predominant- 
ly in the transportation of gas in interstate commerce 
as compared to other functions it may carry out.’’ 
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Finding that Ben Bolt’s primary function was the move- 
ment through its pipelines from where it received the gas 


°In this connection the point also is argued (Reply Brief, pp. 9-12) that ‘‘as 
a gatherer South Texas fulfills a special function.’? The Commission so held 
in the November 22, 1960, order in Texaco, Inc., 24 F.P.C. 979, 984, 986; cf. 
Valley Gas Transmission, Inc., 25 F.P.C. 233, 236-37. 


The Presiding Examiner’s Decision, issued August 11, 1961, 26 F.P.C., 
found Ben Colt to be a Class C pipeline under the Uniform System of Accounts 
but an independent producer under Section 154.91 of the regulations. 
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to where it delivered the gas to Natural, it held that Ben 
Bolt is not a “gatherer’’ but an “interstate pipeline.” 


The evidence herein shows that South Texas is engaged 
predominantly in transportation of gas for distances of 
100 miles and more in interstate commerce. It thus is in 
fact an interstate pipeline company and we so hold. In 
fact, the Commission’s letter to South Texas rejecting its 
filing in Docket CI62-115 already has so held. Hence, 
Section 260.1 of the Regulations requires the filing of the 
Form 2 Reports. Hence also, tariffs must be filed under 
Sections 154.32-154.63 of the Commission’s Regulations. 


Cost of Service Presentation—In Texaco, Inc., (at 985), 
the Commission found South Texas’ and Joint Venture’s 
cost of service evidence to be insufficient to permit a deter- 
mination of whether their price spreads were consistent 
with the public interest and held that ‘‘for the purpose of 
examining the validity of its rates South Texas [with Joint 
Venture an an integral part] should be treated as a pipeline 
under the cost rate base method.”’ Therefore, in a condi- 
tion in paragraph (E) of the order (at 987-88), South Texas 
and Joint Venture were required ‘‘within 60 days after the 
two years of operation which began December 12, 1959... 
[to] file detailed data setting forth the cost of service upon 
the basis of actual experience and revised rate schedules, if 
necessary, reflecting the cost of service data.” These data 
and such revised rate schedules, as may be necessary, to 


» The determination of both in the Commission’s letter of September 7, 1961, 
and hercin, that South Texas is an interstate pipeline rather than gatherer- 
producer may be important in the lesser magnitude of the rate of return to be 
allowed as well as in the required filing of pipe line forms of tariffs and of 
Form 2 Reports. Moreover, the pipeline tariff form requires that South Texas 
pool all sources of supply for the performance of its contracts with its two 
individual purchasing customers, namely, Transco and Natural Gas Pipe Line 
Company of America, to each of which separately South Texas previously has 
dedicated specific reserves, 
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reflect such cost data are thus to be filed on or before Feb- 
ruary 12, 1962. 


Joint Venture purchases in Duval and Webb Counties, 
Texas, at about 12¢ per Mef the gas it resells to South 
Texas at 15¢ per Mcf; and South Texas purchases in Rail- 
road District No. 4, at about 14¢ per Mcf much of the gas 
it resells to Transco in Railroad District No. 1 at 20¢ per 
Mef. This gas is in addition to the Joint Venture gas pur- 
chased at 15¢ per Mef. Joint Venture owns about 100 miles 
of gathering lines in Duval and Webb Counties, Texas (Ex. 
23), and South Texas operates these Joint Venture lines 
for the transportation and delivery of gas destined for 
Transco. 
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The Staff (Br. pp. 7-27), PSC (Br. pp. 10-11) and the 
Seaboard Intervenors (Br. pp. 4-5) all urge that South 
Texas’ and Joint Venture’s cost of service presentations 
still suffer from the several infirmities which were found 
by the Commission to affect their presentations in Texaco, 
Inc. (at 985). 


The threshold question thus is whether there is in this 
record sufficient evidence to permit a finding on the ques- 
tion of whether the price spreads are consistent with the 
public interest. 


An unconditioned certificate should not be issued when 
the facts of record signal the probability that the initial 
price is not in the public interest. The burden of proof 
rests upon South Texas to show not only that it is ‘‘able 
and willing properly to transport, sell and deliver natural 
gas to Transco pursuant to the contract; and ‘‘to conform 
to the provisions of the Act and the requirements, rules 
and regulations of the Commission thereunder’’; but also 
that the initial price proposed for the gas to be sold and 
delivered does not appear to be excessive and that there- 
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fore such sale is and will be ‘‘required by the present or 
future public convenience and necessity.” 


Certainly it can be said that except for this issue, South 
Texas has met the burden of proof and it is so found 
herein—as it previously was found in Texaco, Inc. (at 986). 
South Texas’ (permanent) certificate therefore should be 
conditioned as was its temporary authority permitting de- 
livery under the second phase of the Transco contract to 
provide for a refund to Transco in the event of a final 
determination of a rate less than the 20¢ initial contract 
rate. The duty of the Commission to protect the consum- 
ing public against a probably excessive rate extends even 
to the conditioning of its certificate to require an initial rate 
less than the contractual rate pending the determination 
(in a Section 4(e) or 5(a) proceeding) of what is a just 
and reasonable initial rate for the service, Atlantic Refin- 
ing Co. v. F.P.C., 360 U.S. 378, 392 (Cateo); and Texaco, 
Inc. v. F.P.C., 290 F. 2d 149 (Texaco). 


The natural gas proposed to be sold by South Texas 
under the first and second phases of its three phase contract 
with Transco is now being sold and delivered to Transco 
at the 20¢ contract initial price pursuant to temporary au- 
thorization. However, ‘‘most careful scrutiny and respon- 
sible reaction to [this] initial price proposal(s)’? warns 
against the issuance of a permanent unconditional certifi- 
cate in the light of this record which ‘‘signals the existence 
of a situation’’ in the future in which said proposed initial 
price ‘‘probably would not be in the public interest.’ 
(Catco, supra.) 
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In this Section 7 proceeding no adjudication is made that 
said proposed initial rate is unjust or unreasonable. The 
only finding made herein as to said rate is that required by 
Catco and Texaco cases for imposing a condition in a 


ee 
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certificate, namely that the record herein discloses the 
probability of the excessiveness of said proposed initial 
(contract) rate, when and if the contract’s maximum rather 
than its minimum quantities are delivered. 


In Texaco, Inc., (at 987-88) the Commission imposed a 
rate condition on South Texas and Joint Venture under 
which “detailed data setting forth the cost of service upon 
the basis of actual experience and revised rate schedules, if 
necessary, reflecting the cost of service data’? are to be 
filed ‘‘within 60 days after the two years of operation which 
began December 12, 1959.’ When South Texas files said 
“detailed data’’ and ‘‘revised rate schedules,” on the pipe- 
line form of tariff as required by the finding that it is not 
an independent producer but an interstate pipeline, the 
Commission will have a basis upon which to take action to 
determine the justness and reasonableness thereof, and 
pending such a determination it may suspend the South 
Texas rate filing from a minimum of one day to a maximum 
of five months as may appear equitable and proper in bal- 
ancing South Texas’ interests against those of the public. 


Price to Transco—In support of its 20 cent rate to 
Transco, South Texas submitted evidence covering revenues 
and cost of operations for a twelve month period ending 
February 28, 1961 (50,000 Mef gas) ; adjustments reflecting 
additional costs (including cost of additional facilities) 
and revenues anticipated as a result of second phase addi- 
tional 50,000 Mef per day to Transco; and estimated incre- 
mental costs and revenues for this additional 50,000 Mef 
over a three-year period (Cf. Tr. pp. 344, 1154; Exs. 12, 
13 and 16, and Appendix ‘‘C’’ to Item BB). 


The Staff urges (Brief pp. 8-11) that because of lack of 
data reflecting the approximate rate of return at end of 
third year of operation and of distortions resulting from 
use of minimum delivery quantities rather than daily con- 
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tract quantities in computing its return, South Texas here- 
in, as in Texaco, Inc., ‘‘failed to show that public conven- 
ience and necessity requires that it receive a rate of 20 cents 
per Mef for the gas it resells to Transco to afford it a 
proper rate of return.” (See also Staff Brief pp. 11-27 and 
24 F.P.C. 979 at 985.) The data submitted in the hearing 
do not meet the requirements of paragraph (E) of the 
order in Texaco, Inc., at 987-88. 


The Seaboard Intervenors strongly urge (Brief pp. 21- 
24) the imposition of a rate condition with a 14.6¢ floor on 
both South Texas and the producers. For reasons herein 
stated in connection with discussion of relation of such 
prices to the Commission’s area prices, the imposition of 
such a condition is not considered to be required. Under 
Statement of General Policy 61.1 (24 F.P.C. 818) those 
intervenors had the burden of showing any excessiveness 
of initial prices conforming to area price standards. This 
burden was not met. 


9490 


As hereinabove indicated, a Section 7 certificate proceed- 
ing is not the appropriate forum for determination of just 
and reasonable rates based on cost of service, which better 
can be determined in Section 4(e) or 5(a) proceedings (24 
F.P.C. 979, 985, 993). In postponing the determination 
of an initial price that is probably not excessive within the 
meaning of the Catco and Texaco cases, the prompt sub- 
mission by South Texas (and Joint Venture) of proper 
detailed cost of service data and revised rate schedules 
reflecting these cost of service data is required as provided 
by Paragraph (E) of the Texaco, Inc. order; also, the filing 
of a Form 2 Report for the year 1961 and of a pipeline form 
of tariff will be required of South Texas based on a finding 
that it is an interstate pipeline. Tariffs were not required 
by the previous findings and order to the effect that South 
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Texas (and Joint Venture) ‘*should be treated as a pipe- 
line under the cost of service rate base method,’’ (cf. Ftn. 
5, 24 F.P.C. 979, 986). 

In view of the above discussion and of the determination 
that South Texas is in fact an interstate pipeline under the 
Act, the Commission’s regulations and its uniform system 
of accounts, it is herein required that South Texas submit 
in addition to the detailed cost of service data called for by 
Paragraph (E) of the order of November 22, 1960 (at 987- 
88), the Form 2 Report and the pipeline tariff, ealled for 
by the finding that South Texas is an interstate pipeline. 
This should provide the Commission within 60 to 90 days 
with adequate cost of service data against which to measure 
not only an initial price that is not excessive but also the 
justness and reasonableness of South Texas’ tariff rates. 


We come, now, to Staff’s recommended deletions from 
and reductions in South Texas’ Cost of Service presenta- 
tion. The effects of eliminating prepayments and advances 
as working capital items in the rate base are de minimus 
(about 1/6 cent in the rate). Even cutting operating 
expenses by one-half and eliminating the allowance for fed- 
eral income taxes does not reduce the unit rate more than 
about one cent. Only by increasing the quantities can the 
unit cost be cut materially, quantity being the key to any 
sizeable reduction in the unit rate. In Texaco, Inc. (at 985) 
the Commission criticized use by South Texas of the mini- 
mum (50,000 Mef per day) contract quantity rather than 
the maximum (70,000 Mef per day) or the amount actually 
delivered, claimed by Staff to have been 59,000 Mcf per day 
(Staff Br. in Texaco, p. 6 and Tr. p. 809 in said record). 
The Staff brief herein makes the same criticism of the use 
in Exhibits 12 and 13 of the 100,000 Mef per day minimum 
for the first and second phases arguing from calculations 
based on reserves, that actual deliveries probably exceeded 
that quantity by about 36,000 Mcf per day (Br. p. 11). 
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However there is no evidence that any greater quantity 
than the minimum is being delivered under either phase of 
the contract. 
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Transco’s Form 2 report for the year 1960, for example, 
shows receipt of only 16,090,802 Mef at a cost of $3,227,328. 
Exhibit N, Schedule 2, attached to South Texas’ application 
for certificate (for an additional 50,000 Mcf minimum 
and 70,000 Mef per day maximum under the third phase) 
in Docket CP62-124 (filed November 20, 1961), shows the 
quantity delivered under the first and second phases to be 
36,500,000 Mecf at a cost of $7,300,000 in each of the first 
three years of operation and 18,250,000 Mef at a cost of 
$3,650,000 for the proposed third phase deliveries it seeks 
to have authorized. Such quantities definitely are the con- 
tract’s minimum quantities for the first and second phases, 
If only minimum quantities have been delivered during the 
first two years and will be delivered during the third year, 
no reasonable adjustment can bring the unit cost of service 
materially below the 20¢ fixed in the contract. Delivery of 
maximum quantities on the other hand would automatically 
bring the unit cost of service down by about 25 percent, to 
about 15¢. Undoubtedly the quantities delivered will be 
increased in the future but if the quantities for the third 
year, which is just beginning and which probably will not 
include any gas proposed to be delivered under the third 
phase of the contract, should remain at the level of the 
contractual minimum, the cost of service also will remain 
at or near 20¢ during that third or ‘‘test”’ year. 


This result, of course, may be greatly changed as a result 
of the filing by February 12, 1962, of the detailed cost of 
service data required by paragraph (E) of the Texaco, Inc., 
order of November 22, 1960, or by delivery quantities 
reported in March 1962 on Transco’s and South Texas’ 
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1961 Form 2 Reports. The actual experience of South 
Texas which is to be revealed in the detailed cost data and 
the Form 2 Report should provide the Staff with an ade- 
quate yardstick against which to test the revised rate sched- 
ules mentioned in said paragraph (FE) and those included 
in the pipeline form of tariff herein directed to be promptly 
filed and to suggest to South Texas and to the Commission 
the appropriate action to be taken in the light of the formula 
hereinafter mentioned. 


The Commission’s letter of February 14, 1961, granting 
temporary authority for delivery of the second phase gas 
was conditioned so that ‘‘refund to Transco is to be made 
of any amounts collected for the additional volumes de- 
livered” pursuant to the letter ‘‘in excess of the amount 
resulting from the rate finally determined to be proper in 
Docket G-18907 for such additional volumes” with a floor 
of 18¢ on said refund obligation. 


Dealing herein with the future as well as the present 
convenience and necessity no more is required in a certifi- 
cate case than the determination of an initial rate that is 
not probably excessive under the Catco and Texaco cases. 
The appropriate forum for fixing just and reasonable rates 
is a Section 4(e) or 5(a) case rather than a certificate 
proceeding under Section 7. 
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However, on the basis of the evidence herein the under- 
signed is unable to determine even an initial rate that 
probably is not excessive. Hence, South Texas may con- 
tinue to collect the 20¢ rate for both the first and second 
phase gas subject to a condition similar to that heretofore 
imposed on the second phase temporary authorization which 
condition is hereby made applicable to the certificate of 
public convenience and necessity issued herein for both 
phases, pending receipt of cost of service and quantity data 
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sufficient to permit the determination of an initial unit rate 
that is probably not excessive. 


The formula for determination of such a unit rate ap- 
pears in Section 154.63 of the Commission’s regulations. 
Application thereof to the detailed cost of service data to 
be filed on or before February 12, 1962, and using the 6 
percent rate of return herein prescribed, should produce 
automatically a probably non-excessive unit rate to be 
included in South Texas’ new tariff, and to be utilized in 
determining whether and how much a refund may be owing 
to Transco under the rate conditions imposed herein and 
in the letter authorization of February 14, 1961. 


Rate of Return—In fixing a rate of return or any other 
factor relating to rate level for South Texas, all material 
factors must be considered including the nature of its busi- 
ness as an interstate pipeline and a wholesaler of the gas 
which it transports in interstate commerce for delivery to 


Transco. As a pipeline South Texas should be allowed 
only a pipeline rate of return, and the evidence herein war- 
rants a return of six percent. By withholding action as 
to the other rate level factors until after the filing by South 
Texas of the required cost data and tariff, the Commission 
will then be able to take such action in respect thereto as 
may be appropriate, including the imposition of a suspen- 
sion provision or any other provision that may appear to 
it to be advisable in the premises. 


Federal Income Tax Treatment—In Texaco, Inc. (at 985), 
the Commission held adversely to South Texas’ inclusion 
in its cost of service of ‘‘an allowance for Federal income 
tax although no Federal income tax is paid on the basis of 
the consolidated return filed by South Texas’ parent, 
Coastal States.’? Such an allowance is again sought in this 
proceeding and appears herein in Exhibits 12 and 13. No 
evidence or authority presented herein will sustain such 
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treatment, which is opposed by the Staff (Br. pp. 25-27 
and Cf. Tr. pp. 384-85, 1167-69). The amount, therefore, 
cannot be allowed. 


Advances and Prepayments to Some Producers—Exhibit 
No. 17 consists of a detailed breakdown of amounts paid to 
some producers as advances or prepayments. Exhibit No. 
13 includes $1,046,318 in South Texas’ rate base attributa- 
ble to “Purchase Gas Prepayments-Average’’ and ‘‘Other 
Advance or Deposit-Average.” South Texas’ witness 
Ware stated that he applied the term ‘‘purchased gas pre- 
payments’? to “amounts paid for gas not taken 
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under a contract providing for payment to commence... 
[with] sales having not yet commenced, or gas which is 
required to be taken pursuant to a take-or-pay provision, 
in which amounts taken have not been equal to... the 
minimum amount required ...’’ (Tr. p. 1056.) 


Insofar as their effect on the consumer is concerned there 
appears to be little or no difference between ‘‘advances” 
and ‘‘gas purchase prepayments,”’ (including $216,667 com- 
pensating bank balance kept in bank for the life of a 
$1,250,000 loan to Mokeen Oil Company, Tr. p. 641, 1154) 
and the Staff urges that neither should be reflected in the 
rate base (Br. pp. 11-14 and 15-22 and 25). The Staff con- 
tends also that the method of accounting for prepayments 
‘inflate[s] the rate... and also... inflate[s] expenses.’’ 
(Ex. 12, Tr. p. 1059, Br. pp. 16-17.) 


South Texas in its reply brief (pp. 18-20) urges the 
propriety of its (and Joint Venture’s) accounting for gas 
prepayments claiming not only that such prepayments are 
costs necessarily incurred to accumulate reserves and 
therefore to be recovered, but also that said cost items are 
first capitalized ‘‘in accordance with good accounting prac- 
tice,’? and then “as the gas to which these items relate 
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is received by South Texas, the capitalized items are writ- 
ten off as purchased gas expense.” This form of account- 
ing is quite different in its effect on ratepayers than would 
be that in which the capitalization is of items of cost pre- 
viously expensed, and granted the propriety of the costs 
and of the original capitalization thereof, there appears to 
be no duplication involved in the subsequent write-off proc- 
ess by which said previously capitalized costs are expensed. 


The question is whether prior to delivery of the gas to 
which they relate, such advances and prepayments are 
proper costs to be capitalized and included in the rate base. 
These prepayments are made pursuant to South Texas’ 
(and Joint Venture’s) contracts with certain independent 
producers and if they are improper, conditions would be 
called for not only in South Texas’ certificate but also in 
those issued to the independent producers involved. (Viz, 
Prado, and Tex-Star Oil and Gas Corp. et al.) 


The Staff cites Michigan-Wisconsin Pipe Line Company, 
et al., Docket Nos. CP61-102, et al. (decision issued July 14, 
1961, and pending on review before the Commission), in 
which the Presiding Examiner conditioned the certification 
of the proposals therein upon elimination of similar pre- 
payment provisions, and (Br. p. 21) urges that the same 
course of action be taken herein. It would be helpful if 
some regulation of such advances and prepayments, per- 
haps even the banning of contracts involving them pro- 
spectively, were promulgated by the Commission. Mean- 
time, however, in view of South Texas’ evidence of the 
necessity for its making such advances and prepayments in 
order to accumulate the gas, and of the absence of any rule 
or regulation forbidding 
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contracts including such provisions, the undersigned is not 
inclined to follow the course taken by the Presiding Exam- 
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iner in Michigan Wisconsin, as above mentioned, but in- 
stead to follow that taken in the Commission’s decision in 
a rate case in which it approved the inclusion of prepay- 
ments of a certain type in the rate base, El Paso Natural 
Gas Company, 22 F.P.C. 260, 270. 


As hereinabove noted in the discussion of South Texas’ 
price to Transco, the effect on said price of the elimination 
of all advances and prepayments as items of working capi- 
tal would be de minimus. 


The Zapata Extension—The Staff (Br. pp. 27-29) eriti- 
cizes, and indicates its unfavorable recommendation as to, 
the proposed construction of the so-called Zapata exten- 
sion mainly because of the relation of its total initial invest- 
ment cost to its serving presently only one source of gas 
supply in Zapata County. Exhibit 23 herein shows the 
proposed construction to consist of not only a segment of 
line southward from the Webb-Zapata County line on the 


north to the location of that supplier, Katz Oil Company, 
near the Zapata-Starr County line on the south, but also 
a segment of line in Hildago County running from the 
southern end of South Texas’ system in a generally north- 
erly and westerly direction toward the Hildago-Starr 
county line (and the Zapata Extension). 


Exhibit F to South Texas’ application in Docket No. 
CP62-124 shows the new proposal to include the building of 
65 miles of 16” line across Starr County linking together 
these two segments, both of which have been completed and 
are in operation pursuant to temporary authority. (See 
Ex. 16 and Reply Br. p. 27.) The proposed new construc- 
tion will complete a more direct inter-connection between 
the Southern end of South Texas’ system in Hildago Coun- 
ty and the Northern end at the Transco delivery point in 
LaSalle County. Eleven suppliers are located on the said 
southern segment and many more are located nearby to the 
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east and north on existing facilities, according to map show- 
ing meter connections (Exhibit F to Docket No. CP62-124). 


Because of the location of a number of other gas fields 
in Zapata County adjacent to the extension (Ex. 23) and 
of Docket No. CP62-124’s proposal to transport a consid- 
erable amount of Hidalgo County gas through the said 
extension, the undersigned sees no necessity to condition 
South Texas’ certificate so as to require the attachment of 
other gas in Zapata County as a condition precedent to 
securing an authorization to construct such extension.” 
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Joint VENTURE’s PRoposaL 


The Joint-Venture is participated in by Southern Coast 
Corporation (an unrelated independent producer) and 
Coastal States Gas Producing Company (South Texas’ 
parent which is also an independent producer) to each of 
which is attributable about 50 percent of the investment 
therein. Joint Venture’s approximately 100 miles of gath- 
ering lines in Duval and Webb Counties, Texas (Tr. pp. 
1130-31), are operated by South Texas. In addition to 15 
cents per Mef paid to Joint Venture for the gas delivered 
to the facilities (for which Joint Venture pays about 12 
cents per Mcf) South Texas pays also 1 cent per Mef for 
the transporting of said gas through the said facilities. 
(Tr. p. 349) 


Proper Classification of Joint Venture—In Texaco, Inc. 
(at 981 and 986) as hereinabove noted the Commission 
indicated that while tariffs were not required to be filed by 
Joint Venture since it may be an ‘‘independent producer,’’ 
still for rate making purposes it was required by paragraph 
(E) to file ‘‘detailed data setting forth the cost of service 


Inclusion of the extension’s total cost in the cost of service data to be 
submitted in February still may be questioned by the Staff. 


561 


(9495) 


upon the basis of actual experience and revised rate sched- 
ules, if necessary, reflecting the cost of service data.’’ 
These are to be filed ‘‘within 60 days after two years of 
operation which began December 12, 1959.”’ As indicated 
previously in discussion related to South Texas it is ex- 
pected that such data will be filed in February 1962 when 
due. Insofar as the Commission and the undersigned have 
treated Joint Venture as an integral part of South Texas, 
requirements imposed on the latter will provide detailed 
data for appropriate regulation also of the former. 


The evidence herein shows that Joint Venture is engaged 
predominantly in gathering gas in aid of the selling pro- 
ducers and that it is a “‘gatherer” under the Ben Bolt opin- 
ion rather than an “interstate pipeline’? such as South 
Texas which transports for about 100 miles natural gas 
already gathered for resale and delivery to and in aid of 
a larger integrated interstate pipeline system. As a 
‘¢gatherer’”? the Joint Venture is an “independent pro- 
ducer’? under Section 154.91 of the Commission’s Regula- 
tions and neither Tariffs nor annual Form 2A Reports will 
be required to be filed by Coastal States and Southern Coast 
on its behalf. 


Cost of Service Presentation—Evidence adduced by 
Joint Venture shows for 12 months ending February 28, 
1961, an average net plant investment for the entire Joint 
Venture of $2,045,720. This net plant as well as operating 
costs of the System were apportioned 70.99 percent to South 
Texas and 29.01 percent to Texas Illinois, another pur- 
chaser of gas (Tr. p. 349). No allocation of either invest- 
ment or operating costs appears to have been made for use 
of the Duval System to transmit gas purchased independ- 
ently by Southern Coast Corporation (Tr. pp. 704-05, Cf. 
Docket No. G-10402, Sou. Coast Corp. and Jay Simmons, 
Operator, et al., FPC Rate Schedule No.1). The data thus 
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submitted do not meet the requirements of paragraph (E) 
of the order in Texaco, Inc. (at 987-88). 
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Price to South Texas—Joint Venture’s price like that 
of other independent producers herein is below the price 
fixed by the Commission for Texas Railroad District No. 4 
and hence the issuance of an unconditioned certificate is 
justified. (Cf. ftn. 14.) 


Rate of Return—For purposes of this Section 7 certifi- 
cate proceeding in which Joint Venture’s initial price has 
been measured not by the cost of service method but by 
application of the area price criteria in General Policy 61.1 
(24 F.P.C. 818) it does not appear appropriate to prescribe 
for Joint Venture a rate of return. Coastal States and 
Southern Coast will file, within 60 days after December 12, 
1961, detailed cost of service data for Joint Venture pur- 
suant to paragraph (E) of the Commission’s order in 
Texaco, Inc. (at 985, 87-88) and these data will be in the 
files for measuring whether such initial rate is probably 
excessive and for any rate proceeding instituted pursuant 
to Sections 4(e) or 5(a). 


Federal Income Tax Treatment—Joint Venture’s Ex- 
hibit 14, like South Texas’ Exhibits 12 and 13, contains an 
allowance for Federal Income Tax although no Federal 
Income Tax is paid on the basis of the consolidated return 
filed. As pointed out in the discussion relating to South 
Texas, the Commission held adversely to inclusion of these 
taxes in cost of service (Texaco, Inc., at 985), and it is again 
so held herein. 


Advances and Prepayments—Like South Texas, Joint 
Venture has made advances and prepayments in the course 
of attaching gas reserves. The Staff’s objections and sug- 
gestions as to this matter have been fully treated in the 
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discussion relating to South Texas and will not be here 
repeated. Under authority of the El Paso case, 22 F.P.C. 
260, 270 therein cited, the undersigned is not conditioning 
the Joint Venture Certificate in respect thereto. 


PropucER PROPOSALS 


The Price Issue—PSC and Seaboard Interveners (but not 
the Staff), without offering any new evidence, again advo- 
cate the imposing of a price condition of 14.6 cents. This 
proposal was previously rejected by the Commission in 
Texaco, Inc. (at 982-83). 


The Staff’s Exhibits 24, 24-A, 24-B and 24-C are stated 
(Staff Br. p. 40) to afford ‘‘evidence of an existing price 
level in the 16-17 cent price range.”’ More importantly, the 
evidence herein shows all the proposed initial prices ** to 
be at or under the Commission’s area price, hence the 
independent producer price issue appears to require only 


minimal discussion. 
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The Commission’s area price standards were promul- 
gated after due consideration of numerous factors (24 
F.P.C. 819; Sec. 2.56 Rules of Practice) and the Statement 
of General Policy 61-1 provides (24 F.P.C. 818), in perti- 
nent part: 


“¢. . These standards will serve as a guide to us 
and to interested parties in determining whether pro- 
posed initial rates should be certificated without a price 
condition...” 


Seventeen, or more than half of the thirty-three proposed initial prices 
herein are below 16 cents; eleven more are at 16 cents. Only one is above 17 
cents, and this one (Jake L, Hamon, Docket No. CI61-922) is at 18 cents, the 
Commission’s area price for the South Texas area involved (Texas Railroad 
District No. 4). (24 F.P.C. 818, 820.) 
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Except for the Jake L. Hamon sale as hereinafter di- 
rected, the producers having proposed prices less than the 
area’s ceiling price, clearly should be certificated at their 
proposed initial prices without any price conditions. 


Staff’s Recommended Price Condition—The Staff recom- 
mends (Staff Br., pp. 40-41) attaching to Jake L. Hamon’s 
proposed 18¢ sale a price condition of 16.5¢ because of a 
lack of arms length negotiations (Tr. p. 608) between 
buyer (South Texas) and sellers, Coastal States Producing 
Company, South Texas’ parent, being a half owner with 
Hamon. Under the evidence in the record, the proposed 
16.5¢ condition appears to be appropriate.” 


No similar price condition for lack of arms length nego- 
tiations between South Texas and Coastal States Gas Pro- 
ducing Company is suggested by the Staff in other dockets, 
viz. Dockets Nos. CI61-123 (15¢ per Mef), CI61-471 (16¢ 
per Mcf), C161-472 (16¢ per Mef), CI61-539 (15¢ per Mef) 
and CI61-566 (15¢ per Mcf). Nor does the Staff question 
on that ground the 15¢ price of Joint Venture (operated 
and one-half owned by Coastal States in Docket No. G- 
19016). 


Staff’s Recommended Take-or-Pay Provision Condition 
—As heretofore noted in the discussion of South Texas’ 
advances and prepayments the Staff urged conditioning of 
South Texas’ certificate and also those issued to Prado 
and Tex-Star the recipients of such financing. For reasons 
there noted the undersigned determined not to impose such 
conditions but to follow the precedent set by the El Paso 
ease, 22 F.P.C. 260, 270, which approved certain advances 
and prepayments as prudent and necessary in the process 
of attaching gas reserves. 

“In his other sale, (Docket No. CI61-930) Hamon’s price to South Texas 


is 16¢; and in no other sale to South Texas in which Coastal States is involved 
is the price in excess of 16¢. 
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Staff’s Recommended Escalation Provision Condition— 
The Staff (Br. pp. 42-43) urges the imposition of a condi- 
tion in Mokeen Oil Company’s certificate deleting an alleged 
indefinite escalation provision of the contract. It is argued 
by Mokeen, however, that the Staff’s premise 
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that the provision in question is an indefinite escalation 
clause rests on a mistaken interpretation of the contract 
(Mokeen Reply Br., pp. 10-13) in the light of Mokeen’s 
restrictions on its dedication to the contract of a maximum 
of 160 billion cubic feet of gas (Tr. p. 1152) with an ‘‘option 
to dedicate . . . available additional reserves under the 
terms of this contract.’’? This contention is supported by 
the record and the suggested condition will not be attached. 


Srarr’s Request ror ADDITIONAL INFORMATION 


On pages 42-43 of its brief, the Staff requests reserve 


and availability studies from each of the following eight 
producers: 


(1) Sun Oil Company, Docket No. CI61-956 
(2) Jake L. Hamon, Docket No. CI61-930 
(3) Texaco, Inc., Docket No. C1I61-961 
(4) Lab Oil Company, Docket No. CI61-1159 
(5) Delbert Wallace, operator, et al., Docket No. CI61-871 
(6) H. J. Porter, e¢ al., Docket No. CI61-831 
(7) Harkins & Co., Docket No. CI61-38 
(8) Carter & Carter, Docket No. CI61-1116 
To insure compliance with that request they recommend 


that South Texas’ certificate be conditioned upon the sub- 
mission to the Staff, within 30 days of final Commission 
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action in these proceedings, of a reserve determination in 
each of the above-described dockets. The Staff’s request 
appears to be reasonable in the light of the Commission’s 
duty of keeping itself fully informed as to the reserves 
dedicated to performance of contracts involved in certificate 
eases. An appropriate condition will be imposed in South 
Texas’ certificate in aid of securing prompt compliance with 
said request. 


Tur Texaco Cost Exmrpit 


Exhibit 5 and the testimony of Texaco witness Wilhelmi 
relate to the replacement cost trends and future gas supply 
and demand. This presentation was both novel and inter- 
esting but it is not considered to be the type of evidence 
on which the undersigned can make the required findings 
measuring initial prices against area price standards as 
of the date of the decision herein. 


AppiTIonaL FINDINGS AND CoNCLUSIONS 


Upon consideration of the record in these proceedings, it 
is specifically found and concluded, in addition to the find- 
ings and conclusions heretofore stated that: 


9499 


(1) Transco is a ‘‘natural-gas company’’ within the 
meaning of the Natural Gas Act and the operation 
of facilities for delivery of natural gas under the 
temporary certificate and for which a certificate is 
sought will be used to transport natural gas moving 
in interstate commerce for resale to ultimate con- 
sumers. The operation of such facilities together 
with the sale of gas by Transco, are subject to the 
requirements of subsections (c) and (e) of Section 
7 of the Natural Gas Act. 
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(2) 


Transco is a qualified applicant and is able and will- 
ing properly to do the acts and to perform the serv- 
ice proposed and to conform to the provisions of the 
Natural Gas Act and the requirements, rules and 
regulations of the Commission thereunder. 


The operation of the above-mentioned facilities, in- 
eluding the sale of natural gas to be purchased, are 
required by the public convenience and necessity, 
and a certificate authorizing the same should issue 
upon the terms and conditions of the order herein, 
which terms and conditions are required by the pub- 
lic convenience and necessity. 


South Texas is a ‘“‘natural-gas company’”’ and an 
‘‘interstate pipeline’? within the meaning of the 
Natural Gas Act and the Commission’s regulations 
thereunder, and its facilities for which a certificate 
of public convenience and necessity is requested will 
be used to transport natural gas moving in inter- 
state commerce for resale to ultimate consumers. 
The construction and operation of such facilities, 
together with the sale of gas by South Texas, are 
subject to the requirements of Subsections (c) and 
(e) of Section 7 of the Natural Gas Act. 


South Texas is a qualified applicant and is able and 
willing properly to do the acts and to perform the 
service proposed and to conform to the provisions 
of the Natural Gas Act and the requirements, rules 
and regulations of the Commission thereunder. 


The facilities referred to in Finding (4) and the 
operation of such facilities, including the sale of 
natural gas to be purchased by South Texas, are 
required by the public convenience and necessity, 
and a certificate authorizing the same should issue 
upon the terms and conditions of this order, which 
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terms and conditions are required by the public 
convenience and necessity. 


The application of Jake L. Hamon, in Docket No. 
CI61-922, should be granted despite the absence of 
arms length negotiation of the contract, but the 
certificate issued should have attached a condition 
as to price as hereinafter set out in the order. 
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The other above-named applicants, including Jake 
L. Hamon in Docket No. CI61-922, are now, or will 
become upon the commencement of the sale of natural 
gas proposed in these proceedings, natural-gas com- 
panies within the meaning of the Natural Gas Act 
as independent producers of natural gas, as that 
term is defined in Section 154.91(a) of the Commis- 
sion’s Regulations, engaged in the sale of natural 
gas in interstate commerce for resale for ultimate 
public consumption, and such sales, together with 
the construction and operation of any facilities sub- 
ject to the requirements of subsections (c) and (e) 
of Section 7 of the Natural Gas Act. 


The independent producers referred to in the above 
paragraph (8) are qualified applicants and are able 
and willing properly to do the acts and to perform 
the service proposed and to conform to the provi- 
sions of the Natural Gas Act and the requirements, 
rules and regulations of the Commission thereunder. 


The sale of natural gas as proposed by the independ- 
ent producers referred to in the above paragraph (8) 
together with the construction and operation of any 
facilities subject to the jurisdiction of the Commis- 
sion necessary therefor are required by the public 
convenience and necessity and a certificate authoriz- 
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ing the same should issue to each of them upon the 
terms and conditions of the order herein, which terms 
and conditions are required by the public convenience 
and necessity. 


The attachment of additional conditions to the cer- 
tificates issued, other than those stated in the order 
herein, as requested by Staff Counsel and/or the 
interveners, are not required by the public conven- 
ience and necessity and such requests should be 
denied. 


ORDER 


Wuenerore, Ir Is OrpEreD, subject to review by the Com- 
mission, that: 


(A) A certificate of public convenience and necessity is 
hereby issued to Transco in Docket No. G-18920, 
authorizing the operation of the facilities referred 
to above, all as more fully described in the applica- 
tion in these proceedings, for the transportation and 
sale of natural gas in interstate commerce as set 
forth therein upon the terms and conditions of this 
order. 
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A certificate of public convenience and necessity is 
hereby issued to South Texas in Docket No. G-18907, 
authorizing the construction and operation of the 
facilities hereinbefore referred to, including the 
operation of certain facilities of the Joint Venture, 
all as more fully described in the applications, and 
amendments thereto in these proceedings, for the 
transportation and sale of natural gas in interstate 
commerce as set forth therein, upon the terms and 
conditions of this order. 
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(C) An unconditioned certificate of public convenience 
and necessity is hereby issued to each of the appli- 
cants referred to in finding (8) for the sale of natural 
gas in interstate commerce for resale as proposed 
in their applications, save and except as to Jake L. 
Hamon in Docket No. CI61-922 whose certificate in 
said docket is issued subject to the price condition of 
this order, together with the construction and opera- 
tion of any facilities subject to the jurisdiction of 
the Commission necessary therefor, upon the terms 
and conditions of this order. 


As a condition to the certificate issued hereby to 
South Texas, the volume of gas to be sold to Transco 
is hereby limited to the proposed maximum volume 
of 140,000 Mef per day. 


As a further condition to the certificate issued hereby 


to it, South Texas is required to refund to Transco 
any amounts collected in excess of the amount result- 
ing from application to the volumes delivered of the 
probably not excessive initial rate as determined by 
the Commission from the detailed cost of service and 
delivery data to be filed by South Texas in the next 
60 to 90 days, with a proviso however that if the 
said initial rate is found to be less than 18.0 cents 
per Mef, South Texas shall only be required to 
refund any amounts collected at a rate above 18.0 
cents per Mcf. 


As a still further condition to the certificate issued 
hereby to it, South Texas is required to submit to the 
Staff of the Commission within 30 days of final 
Commission action in these proceedings a reserve 
determination and availability study from each of 
the following producers, 
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(G) 


(1) Sun Oil Company, Docket No. C161-956, Rate 
Schedule No. 129; 

(2) Jake L. Hamon, Docket No. CI61-930, Rate 
Schedule No. 27; 

(3) Texaco, Inc., Docket No. CI61-961, Rate Sched- 
ule No. 234; 

(4) Lab Oil Company, Docket No. CI61-1159, Rate 
Schedule No. 6; 


(5) Delbert Wallace, Operator, et al., Docket No. 
CI61-871, Rate Schedule No. 1; 


(6) H. J. Porter, et al., Docket No. C161-831, Rate 
Schedule No. 4; 
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(7) Harkins & Co., Docket No. C161-38, Rate Sched- 
ule No. 4; and 


(8) Carter & Carter, Docket No. CI61-1116, Rate 
Schedule No. 4. 


As an additional condition to the certificate issued 
hereby to it, South Texas is specifically required to 
submit to the Commission within 60 days of the is- 
suance of this order a Form 2 Report for the year 
1961 as prescribed in Section 260.1 of the Commis- 
sion’s Regulations under the Natural Gas Act, and 
a pipeline form of tariff, pursuant to Sections 154.11- 
154.41 of the Commission’s said Regulations con- 
taining rate schedules based upon application of the 
rate making formula stated in Section 154.63 of said 
regulations to the cost of service data submitted 
under paragraph (E) of the Commission’s order of 
November 22, 1960, in Texaco, Inc. (24 F.P.C. at 
987-88), and by paragraph (H) of this order using 
in said calculations a six percent rate of return. 
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(H) As a condition to the certificates issued hereby to 
them, South Texas and Coastal States and Southern 
Coast (as participants in Joint Venture) shall sub- 
mit to the Commission on or before February 12, 
1962, the detailed cost of service data based upon 
actual experience and the revised rate schedules 
required by paragraph (E) of the Commission’s 
order of November 22, 1960, in Texaco, Inc. (24 
F.P.C. at 987-88). 


As a condition to the certificate issued hereby to Jake 
Hamon in Docket No. CI61-922, said applicant shall 
file a rate schedule with the Commission, within 30 
days of final Commission action in these proceedings, 
providing for a rate not exceeding 16.5 cents per 
Mef at 14.65 psia plus appropriate tax reimburse- 
ment for natural gas sold and delivered to South 
Texas pursuant to the contract in said docket and 
no sale to said pipeline purchaser shall be lawful 
after 30 days from final Commission action in these 
proceedings, which is not made pursuant to such 
rate schedule filed as hereby required. 


The general terms and conditions set forth in para- 
graph (c)(4) of Section 157.20 of the Commission’s 
Regulations under the Natural Gas Act shall attach 
to the certificates issued to Transco in paragraph 
(A) and to South Texas in paragraph (B) hereof. 


The applicants and each of them shall notify the 
Commission of their acceptance of the certificates 
issued, in writing and under oath, within 30 days of 
final Commission action in these proceedings. 
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The certificates issued herein are not transferable 
and shall be effective only so long as each of said 
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applicants continues the acts and operations herein 
authorized in accordance with the provisions of the 
Natural Gas Act and the applicable rules, regula- 
tions and orders of the Commission. 


(M) The grant of the certificates herein shall not be con- 
strued as a waiver of the requirements of Section 4 
of the Natural Gas Act or of Part 154 of the Com- 
mission’s Regulations under said Act requiring the 
filing of rate schedules for the service herein author- 
ized and is without prejudice to any findings or 
orders which may have been or hereafter may be 
made by the Commission in any proceeding now 
pending or hereinafter instituted by or against the 
applicants. Further, the action taken in these pro- 
ceedings shall not foreclose nor prejudice any fur- 
ther proceeding or objection relating to the opera- 
tion of any price or related provisions in the gas 
contracts here involved. 


The rate schedules of the independent producers 
referred to in the above paragraph (C) which set 
forth provisions for changing the initial rate to be 
demanded, charged and collected will, when invoked, 
constitute a change in such rates and charges within 
the meaning of Section 4(d) of the Natural Gas Act 
and Section 154.94 of the Commission’s Regulations 
thereunder. 


The requests of Staff Counsel and Intervenors for 
additional findings and for the attachment of addi- 
tional conditions to some of the certificates hereby 
issued are hereby denied. 


Rosert E. FREER 
Presiding Examiner 
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Docketed Feb. 16, 1962 


Exceptions of the Public Service Commission of the State of 
New York to the Intermediate Decision of the Presiding 
Examiner 


The Public Service Commission of the State of New York 
(PSC), an intervenor in this proceeding, hereby notes its 
exceptions to Paragraphs (C) and (I), of the proposed 
Order, and to Paragraphs 7, 10 and 11 of the Additional 
Findings and Conclusions of the Intermediate Decision of 
the Presiding Examiner issued herein on January 25, 1962, 
and to related findings or conclusions appearing in the body 
of his decision at pages 6 (final paragraph) and 23-24 
(subheading The Price Issue). 


Tue Examriner’s DECISION ON THE PRODUCER 
Intr1au Price Issue 


Except for an inadequate condition recommended in 
respect to the 18¢ per Mef initial price proposed by appli- 
cant Jake L. Hamon in Docket CI61-922, the Examiner has 
approved the unconditional certification, at the initial 
prices of 15¢ per Mef or above, proposed by all 33 producer- 
applicants in this consolidated proceeding. The sole cited 
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substantive basis or authority for this determination is the 
Commission’s September 28, 1960 Statement of General 
Policy No. 61-1, which announced 18¢ per Mef as the maxi- 
mum acceptable initial price level for this area. However, 
it is clear that the decision was also based, in part, upon 
the Examiner’s misconceptions concerning (1) the burden 
of proof on intervenors in producer certificate proceedings 
(p. 16) and (2) the current stature of the Commission’s 
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initial decision rejecting PSC’s request for a 14.6¢ initial 
price condition in the Texaco, Inc. proceeding (p. 23). 


ARGUMENT 


Underlying the Examiner’s decision and cursory dis- 
patch of the contested producer initial price issue in this 
proceeding, seems to be the implicit assumption that noth- 
ing of pertinence to this subject has occurred since Sep- 
tember 28 or November 22, 1960 at the latest. On the 
former date, the Commission issued its General Policy 
Statement, sanctioning 18¢ as a “maximum acceptable” 
initial price for sales in the Texas District 4 area here 
involved. On the latter date, citing its General Policy 
Statement, among other factors, as authority therefor, the 
Commission rejected PSC’s requested 14.6¢ initial price 
condition and unconditionally authorized 10 of the 33 pro- 
ducer sales presently consolidated in this proceeding at 
initial prices 
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from 15¢ to 17¢ per Mef. Texaco, Inc., 24 F.P.C. 979. So, 
on January 25, 1962, citing the Policy Statement and the 
decision in Texaco, Inc. as his sole authority therefor, the 
Presiding Examiner did likewise in respect to all of the 
instant 33. 


In so doing he appears to have overlooked the fact, or at 
least the rather striking significance of the fact, that on 
January 19, 1961 the Commission granted PSC’s applica- 
tion for rehearing of its Texaco, Inc. decision of November 
22, 1960. We believe that the order of January 19, 1961 
should have at least suggested to the Examiner a desire on 
the Commission’s part for some meaningful re-evaluation 
of the propriety of its November 22, 1960 rejection of 
PSC’s requested initial price condition and authorization 
of 15¢ to 17¢ initial prices. We do not think that that 
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desire, or any other conceivable Commission objective or 
purpose in granting an application for rehearing, can be 
satisfied by an Examiner’s unexplained reliance upon or 
pro forma reaffirmation of the very decision as to the valid- 
ity of which the Commission itself has indicated some 
doubt. 


Moreover, in his absorption with the order of November 
22, 1960, the Examiner seems to have overlooked the sig- 
nificance of a further order, issued on May 11, 1961, in the 
Texaco, Inc. proceeding. In the May 11, 1961 order, en- 
tered with PSC’s acquiescence, the Commission severed 
from 
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the Texaco, Inc. proceeding on rehearing and from the 
instant Skelly Oil Company proceeding with which it had 
been consolidated, all producer dockets involving proposed 
initial prices at or below 14.6¢. As to these dockets, and 
these only, the Commission’s order of May 11, 1961 re- 
affirmed its decision of November 22, 1960 (or, for later 
filed applications, issued unopposed certificates of public 
convenience and necessity upon shortened procedure). Re- 
maining in this proceeding, therefore, are only the producer 
dockets involving initial prices of 15¢ or more, as to which 
the Commission has not reaffirmed its Texaco, Inc. decision 
of November 22, 1960 and as to which, we would assume, 
something other than simple unexplained reaffirmation of 
that decision was expected of the Presiding Examiner. 


In our view, however, the event of greatest significance 
to the determination of this proceeding—an event totally 
disregarded by the Examiner—was the complete invalida- 
tion, on June 15, 1961, of every conceivable basis upon which 
the Policy Statement “maximum acceptable’’ initial price 
level of 18¢ for District 4 could have reposed. PSC v. FPC 
(DC Cir.), 295 F. 2d 140, cert. den. sub. nom. Shell Oil Co. 
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v. PSC, — U.S. — (December 18, 1961). When that State- 
ment was issued, on September 28, 1960, the maximum 
initial price acceptable to the Commission in this district, 
as in many others, was the highest initial price it had 
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theretofore certificated. An 18¢ sale had first been cer- 
tificated in District 4 on December 1, 1959* and that level 
was reinforced by additional 18¢ certifications issned on 
July 29, 1960** and September 19, 1960.°** With the 
removal of these underlying supports on June 15, 1961, the 
18¢ level for District 4 rests upon no discernible justifiable 
basis whatever. In this district there is no valid (unre- 
versed) permanently certificated sale at an initial price 
of that magnitude. 


But quite apart from the specific judicial undermining 
of the announced Policy Statement initial price level for 
this district, it is PSC’s belief that the Commission never 
intended its Policy Statement to be invoked in contested 
proceedings, as it was by the Examiner in this proceeding, 
as the automatic, unimpeachable determinant of the initial 
price floor at or below which no justification for uncondi- 
tional certification was necessary. For one thing its grant 
of rehearing in Texaco, Inc. would be inconsistent with any 
such assumed Commission interpretation. For another, 
numerous 
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appellate court reversals of certificates issued at or below 
outstanding Policy Statement acceptable levels would have 
made such an interpretation untenable if it ever had been 

* Texas Illinois Natural Gas Pipeline Co., 22 F.P.C. 979. 

** Peoples Gulf Coast Natural Gas Pipeline Co., 24 F.P.C. 106. 

*** Ohio Oil Co., et al., Doc. Nos. G-17896, ct al. (unreported). 
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entertained. We believe, on the contrary, that the Com- 
mission’s expressions on this subject have made it clear 
(1) that the Policy Statement levels were intended to serve 
only as guideposts to the uppermost, abstractly permissible, 
limit of prices for new sales and (2) that those uppermost 
limits were actually to be authorized only where the “need 
for greater rigor’? was not apparent—as, for example, 
where the application was not contested or where the Pol- 
icy Statement level was at or below the ‘in line’? level 
for the area. To illustrate, the Commission has stated: 


“‘... The price guides for initial service contained in 
the [policy] statement in effect constitute ceilings at 
which a proposed initial sale will, in the absence of 
otherwise compelling evidence, be certificated. The 
price guides do not constitute a floor to be used to 
raise proposed initial prices to the highest levels ab- 
stractly permissible thereunder. Obviously circum- 
stances may exist which would compel the submission 
of evidence by the producer in support of rates at or 
below the appropriate area levels,’’* 


9582 
And, to the same effect: 


“*. . . Immediately after the Supreme Court’s Catco 


decision we announced a test of comparison with the 
highest price in the area previously certificated by us; 
but that standard was judicially upset for failure to 
show ‘a real administrative effort to hold back prices.’ 
Texas Gas Transmission Corp., 22 FPC 378, 388, order 
set aside sub. nom. PSC of NY v. FPC, 287 F. 2d 146, 
150 (CADC), cert. den. 365 U.S. 880, 882. We have 
also sought to announce more price standards by our 


* Coastal Transmission Corp., et al, Doc. Nos, G-18338, et al., Order on Re- 
hearing Modifying Order Issuing Certificates, November 2, 1961, p. 7 (Mimeo.). 
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General Policy Statement No. 61-1. 24 FPC 818. Such 
standards are not perfect and recent judicial dicta 
suggest the need for greater rigor.’’* 


PSC respectfully submits that the ‘‘need for greater 
rigor’? is demonstrated conclusively when the “in line’’ 
initial price level for an area appears to be appreciably 
below the Policy Statement ‘‘maximum acceptable” level. 
We find confirmation of that view in two recent Commis- 
sion determinations. In its Fourth Amendment to the 
General Policy Statement (issued October 31, 1951), the 
Commission held that where its current Policy Statement 
level was “out-of-line” by judicial standards, it could not 
continue to prevail. And on January 22, 1962, in its deci- 
sion in the landmark CATCO case on remand, where a 
determination of the ‘‘in line’? level was made without 
improper reliance upon “‘initial prices which the courts 
have called into question’’, the Commission 
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used the ‘‘in line’’ price rather than the applicants’ pro- 
posed price, the abstractly permissible Policy Statement 
‘‘maximum acceptable”’ price or any other suggested price, 
as its guide to an appropriate certification level.* 


SusstantraL Evipence 1x Tus Recorp EstTasiisHes THAT 
Ayy Intrmazt Price Anove 14.6¢ ror THE Propose Pro- 
pucer Sates WovuLp Be Ovt-or-Line anp UNLAWFUL 


The undermining of the Policy Statement initial price 
level for District 4, by the invalidation of the certificated 
prices upon which it was originally predicated, eliminates 


* Socony Mobil Oil Co., Inc., Doc. No, G-13780, Order Denying Rehearing 
and Prescribing Further Procedures, September 25, 1961, p. 2 (Mimeo.). 


* Continental Oil Co., Op. 351 (see p. 6 Mimeo.). 
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its utility as a guidepost for the determination of the appro- 
priately certifiable initial price level for this proceeding. 
However, Staff Exhibit 24, which contains a comprehensive 
tabulation of pertinent data of all certificated sales in this 
district negotiated from and after 1955 at initial prices of 
14.0¢ or more would, but for one serious defect, present all 
of the requisite information for such a determination.** 
The defect, of course, is obvious: Exhibit 
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24 catalogues not all, but only upper-price-bracket District 
4 contracts—i.e., those at initial prices of 14.0¢ and above. 
For that reason, the Exhibit cannot be used to determine 
what the ‘‘in line” price actually is.* With appropriate 
modifications of the technique employed by the Commission 
in its CATCO determination on remand, however, we be- 
lieve it can serve to demonstrate that the ‘‘in line” price 
for these contracts is certainly no more than 14.6¢ per Mef. 


Unlike CATCO, it would not be appropriate to center 
attention in this case exclusively or primarily on contracts 
executed during the 1959-60 period of the negotiation of 
the instant sales. Negotiations during this limited period 
in District 4 were heavily affected by ‘‘initial prices which 
the courts have called into question” and would, as a result, 
furnish too few unquestioned reference points to comprise 
a meaningful sample. However, if most of the post-Phillips 
period, beginning with 1955, is considered, Sheets 4 to 15 


** Although we emphatically dispute the Examiner’s view that intervenors 
bear the burden of proving the exccssivencss of initial prices proposed by 
applicants in certificate proceedings (p. 16), we think the point is immaterial 
where, as here, the record contains sufficient evidence to support a proper deter- 
mination. See Tennessee Gas Transmission Co., Op. No. 352, at p. 2 Mimeo. 
(February 6, 1962). 


“For example, Exhibit 24 does not reflect the numerous sales at initial 
prices below 14¢ which were formerly consolidated in this very proceeding. 
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of Exhibit 24 show that 145 sales were permanently cer- 
tificated in District 4 at initial prices of 14.0¢ or more. Of 
these, 84, or approximately 58% of all upper-price-bracket 
certificated sales, including those subsequently 
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reversed and remanded, were made at initial prices be- 
tween 14.0¢ and 14.6¢ per Mcf. The other 61 sales, at 
initial prices above 14.6¢, include 27 of the certifications 
(bearing the notation ‘‘Litigation’’ in the “Status’’ column 
of the Exhibit) which were invalidated after the witness’ 
preparation of this exhibit, in the review proceeding de- 
cided on June 15, 1961." Now before the Commission on 
remand, those 27 sales, like the 33 before the Commission 
in this proceeding, raise the question of the propriety of 
their proposed initial prices. All but 5 of the remaining 35 
sales, and all but 2 of the unreversed 15¢ to 17¢ certifica- 
tions in this district were authorized for purchases by 


Coastal Transmission Corporation in a single pre-CATCO 
1956 certificate decision which, as the Texas analogue of 
the original, 1957, southern Louisiana CATCO certification, 
precipitated the ensuing initial price ‘‘vault” in this pro- 
ducing area. Houston, Texas Gas and Oil Corp., 16 FPC 
118 (December 28, 1956). 
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Under the circumstances PSC believes that the prece- 
dential significance of the 1956 Coastal prices in determin- 
ing the “in line’’ level for sales in this district would have 
been questionable at any time. But their significance has 
been further impaired by recent events in a successor pro- 


* PSC believes that Exhibit 24 may have inadvertently omitted approxi- 
mately 10 other sales in this category. However, we do not think this possible 
omission can make any difference in the conclusions to be drawn, since the 
reversed certifications would have no bearing on the determination of the ‘‘in 
line’’ price level in any event. 
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ceeding involving sales to the same pipeline purchaser, at 
the same initial price levels, in the same area. The latter 
proceeding was one of the three (denial of intervention) 
eases reversed by the Court of Appeals on June 15, 1961. 
It is now before the Commission on remand for considera- 
tion anew of the initial price issue, notwithstanding the 
1956 authorization of identical transactions. However, we 
believe that the conclusion mandated by the District 4 field 
price data reflected in Exhibit 24 must be the same with or 
without reference to the 1956 Coastal sales. If those sales 
are excluded, virtually all sales in this district ‘which 
were not affected by initial prices the courts have called 
into question’? were made at or below 14.6¢ per Mef. If 
those sales are included, 70% of all sales,* representing 
approximately 75% of all volumes of gas sold in this dis- 
trict at certificated prices which otherwise meet the ‘“‘un- 
questioned by the courts” standard, were made at or below 
14.6¢ per Mef. 
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For the foregoing reasons, Exhibit 24 is clearly adequate 
to demonstrate that the ‘‘in line” price for standard or 
typical sales in this district is certainly no more than 14.6¢ 
per Mef although, as we have noted, the Exhibit is not 
adequate to negate the strong likelihood that it is much 
less.* But in a recent certificate decision involving a dif- 
ferent area, the Commission stated: ‘‘The area price stand- 


* 84 out of 118 contracts. 


* Two issues raised by the CATCO decision are not pertinent here. (1) The 
Texas tax situation does not pose problems akin to those presented by Louisiana 
severance tax reimbursement provisions. All prices stated in this brief are in- 
clusive of tax reimbursement, if any. (2) The use of ‘‘limited cost-of-service 
data’’, even for comparative purposes, could not be meaningful or practical in 
respect of 33 separate sales of scattered and individually insignificant blocks 
of gas. In any event, only one applicant offered ‘‘cost’’ evidence and that 
was not remotely compatible with the Commission’s Phillips standards. 
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ards set forth in the Policy Statement not only contemplate 
the sale of gas or pipeline quality, but also the dedication 
with respect thereto of substantial gas reserves.’’ Pan- 
handle Eastern Pipe Line Company, Op. 350, at p. 13, 
Mimeo. (January 15, 1962). We assume the same contem- 
plation would pertain when the Policy Statement initial 
price standard is inapplicable because manifestly ‘‘out-of- 
line”’ by judicial standards and where the ‘‘in line’’ stand- 
ard, determined by the closest possible application of the 
CATCO techniques, offers the only alternative as a deter- 
minant of the legally certifiable initial price level. 


9588 


However, none of the 33 producer sales involved in this 
proceeding contemplates a dedication of substantial gas 
reserves. The reserves become substantial at the point 
of their combined redelivery to the ultimate pipeline pur- 
chaser, but the evidence in this record indicates that their 
cost at this point will be approximately 5¢ above the aver- 
age acquisition cost of the individual blocks of gas at the 
wellheads. Logic would suggest, therefore, that the ‘‘in 
line” wellhead price for sales of this character should be 
approximately 5¢ lower than the wellhead price for sales 
which do not necessitate similar costly gathering services 
to make up a single dedication of substantial size. Logic 
would be reinforced in this instance by the fact that several 
of the sales formerly consolidated in this proceeding and 
later severed for uncontested, shortened procedure certifi- 
cation, actually are made at initial prices of 9¢ per Mef. 


If, nevertheless, this consideration is not deemed to 
necessitate a reduction of 5¢ per Mcf from the 14.6¢ “in 
line’’ initial price level for standard producer sales, or 
from the 15¢ to 17¢ proposed initial price levels for the 
instant substandard sales, or even from the 18¢ level an- 
nounced by Policy Statement, we urge that it must at least 
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be regarded as further evidence of the total impropriety of 
certificating any producer sale in this proceeding at an 
initial price in excess of 14.6¢ per Mef. 


9589 
Concussion 


For the reasons herein stated, PSC respectfully requests 
the Commission to modify the Examiner’s decision by 
authorizing the proposed producer sales in this proceeding, 
if at all, only at initial prices no higher than 14.6¢ per Mef 
and by directing that an appropriate offsetting reduction 
be made in the present proposed charge by South Texas 
Natural Gas Gathering Company to Transcontinental Gas 
Pipe Line Corporation. 


Respectfully submitted, 


Pustic Service Commisston or 
THE STATE oF New York 


By Kent H. Brown 
Kent H. Brown, Counsel 
55 Elk Street 
Albany 1, New York 
February 13, 1962 


Barsara M. Sucpuow 
Of Counsel. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. G-18638, et al. 


In the matter of 
Sxetty Om Company, et al. 
Exceptions of Long Island Lighting Company, Philadelphia 
Electric Company, Public Service Electric and Gas Com- 


pany, and the United Gas Improvement Company to Initial 
Decision of Presiding Examiner 


PRELIMINARY STATEMENT 


In his initial decision in the above-entitled matters issued 
January 26, 1962, the Presiding Examiner (1) issued a 
certificate of public convenience and necessity authorizing 


Transcontinental Gas Pipe Line Corporation (Transco) to 
volume of 140,000 Mecf per day (15.65 psia) from South 
Texas Natural Gas Gathering Company (South Texas) ata 
delivery point in Texas Railroad District No. 1; (2) issued 
livery point in Texas Railroad District No. 1; (2) issued 
South Texas a certificate of public convenience and neces- 
sity authorizing it to construct and operate facilities to 
make such sales to Transco at a rate of 20 
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cents per Mef, but subject to the condition that if, from 
detailed cost of service and delivery data, it should be 
determined that such rate was excessive, South Texas 
should be required to refund any amounts collected in excess 
of 18 cents per Mef; and (3) issued, with one exception,” 


1 Jake L. Hamon, Docket No. C161-922, in which the initial rate was reduced 
from 18 cents to 16.5 cents. 
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certificates unconditioned as to price to 35 producer appli- 
cants proposing to sell gas to South Texas. 


The above-designated intervenors, all parties to the pro- 
ceeding and all customers of Transco, except to the Exam- 
iner’s treatment of the issue of the producers’ initial prices 
and to his conclusions with respect thereto. The Examiner 
reasoned (p. 16, mimeo. ed.) that under the Commission’s 
Statement of General Policy No. 61-1 (24 FPC 818), inter- 
venors had the burden of showing ‘‘any excessiveness of 
initial prices conforming to area price standards,’’ and that 
this burden was not met. He also stated (p. 25, mimeo. 
ed.) that intervenors’ proposal of a price condition of 14.6 
cents had been rejected previously by the Commission in 
its order in Texaco, Inc. issued November 22, 1960;* that 
Staff’s Exhibits in the proceeding afforded evidence of an 
existing price level in the 16-17 cent price range; and finally 
that the evidence in the case demonstrated 
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that all of the proposed initial prices were at or under the 
Commission’s area price of 18 cents per Mef for initial 
sales of gas in Texas Railroad District No. 4. He therefore 
declined to attach conditions to the certificates he issued 
to the producers. 


Intervenors contend that the Examiner has failed to 
weigh properly the factors to be considered in determining 
whether or not the proposed producer rates should be con- 
ditioned to levels lower than those proposed in their con- 
tracts and specifically to the level of 14.6 cents per Mef as 
advocated by these intervenors. They request the Commis- 
sion to reconsider the evidence in the proceeding and, based 
upon that reconsideration, to issue certificates to the pro- 
ducers conditioned to require the sales to be made at that 
level. 


? Which case involved the first South Texas certificate application. 
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ARGUMENT 


Statement of General Policy No. 61-1 Serves Only As a 
Guide in Determining Whether Proposed Initial Rates 
Should Be Certificated Without a Price Condition, and 
Is Not Controlling in the Circumstances of This Case. 


The Commission has recently flatly rejected contentions 
that it must, consistent with its Statement of General Pol- 
icy No. 61-1, issue permanent unconditioned certificates 
where the contract rates did not exceed such level. Its 
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language, being specifically applicable to the issue here 
being discussed, is worth quoting at length (Re Coastal 
Transmission Corporation, Docket Nos. G-18,338, et al., 
order on rehearing issued November 2, 1961) : 


“Our actions here do not repudiate the Policy State- 
ment. The price guides for initial service contained 
in the statement in effect constitute ceilings at which 
a proposed initial sale will, in the absence of otherwise 
compelling evidence, be certificated. The price guides 
do not constitute a floor to be used to raise proposed 
initial prices to the highest levels abstractly permis- 
sible thereunder. Obviously, circumstances may exist 
which would compel the submission of evidence by the 
producer in support of rates at or below the appropri- 
ate area levels. Such circumstances we believe are 
present herein. For example, the challenge made to 
these producers’ proposed initial prices coupled with 
the complete lack of any record by which to test the 
propriety of the initial prices proposed. Consequently, 
the deferral of final certification herein is in full accord 
and harmony with the tenor and explicit provisions 
of our Policy Statement.”’ 
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The Commission’s decision in that case with respect to 
the initial price issue—to defer issuing final certificates to 
the producers until a record could be made which would 
justify the fixing of an appropriate initial price—was based 
upon the fact that there existed no record on which to 
determine at what level the proposed sales should be per- 
manently certificated. To that extent, the Coastal case 
differs from the case at bar, since there 7s evidence in this 
proceeding sufficient to enable the Commission to make, 
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here and now, a determination with respect to whether a 
rate condition applicable to the producers is necessary and 
appropriate. The Coastal case does make it clear that it 
is not enough, as the Examiner appears to have reasoned, 
to conclude that, since the producers have proposed prices 
at less than the area ceiling of 18 cents per Mef, they are 
entitled to receive certificates unconditioned as to price.* 


What is the evidentiary material, and what other con- 
siderations are there, which support intervenors’ conten- 
tion that it would be appropriate for the Commission to 
here incorporate price conditions to the certificate to be 
issued? 
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In the first place, Statement of General Policy No. 61-1 
was not issued until September 28, 1960, which date is sub- 
sequent to the date of execution of all except four of the 
producer contracts here under consideration. With the 
exception of these four contracts, therefore, the situation 
is no different from that with which the Commission was 


2The Examiner’s reliance on the Commission’s order in the Texaco case, 
supra, is misplaced. The Commission granted rehearing of that order on May 
11, 1961; in so doing, it severed out only those producer applications which 
involved prices of 14.6 cents per Mcf or less. 
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concerned in the recent CATCO case, as well as in the even 
more recent Socony-Mobile case (Socony-Mobile Oil Com- 
pany, Docket No. G-13780, order issued February 9, 1962). 
In both of those cases, the Commission reduced the price 
levels contained in producer contracts executed between 
producers and pipeline purchasers, prior to September 28, 
1960, to “in-line’’ levels lower than those set forth in the 
relevant areas specified in its Statement of General Policy 
No. 61-1. Intervenors submit that the same considerations 
which determined the Commission’s actions in these two 
cases are applicable to the instant proceedings. Nearly all 
of the contracts preceded Statement of General Policy No. 
61-1 in point of time. The price level announced by the 
Commission for initial sales in Texas Railroad District 
No. 4 is, therefore, not applicable,* particularly 
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since the area rate level in this district is itself under a 
cloud.* 


Determination of the issues in this proceeding on the 
basis followed by the Commission in its CATCO and So- 
cony-Mobile decisions involves ascertainment by the Com- 
mission of what was the ‘‘in-line’’ price for the contracts 
at the time of their execution. Intervenors submit that the 
Commission can and should appropriately conclude that 
such level was 14.6 cents per Mcf, as these intervenors have 
contended throughout this proceeding. 


2Cf. Opinion 351, mimeo, ed., p. 4, wherein the Commission stated that the 
method pursued in the remanded CATCO proceeding ‘‘would not be appropri- 
ate where area price levels announced by us are applicable or where area rate 
proceedings have been held without resulting elimination of the price problem.’’ 


1 Public Service Commission v. Federal Power Commission, 295 F. 24 140, 
cert. denied sub nom., Shell Oil Co. v. PSC, 7 L. Ed. 2d 343 (December 18, 
1961). 
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Staff’s Exhibit 24 shows the existence during the period 
1955 through April 1960 of a price level in the 14 to 15 cent 
range. This level of prices has been long maintained; has 
the sanction of being the level at which numerous producer 
rate proceedings have been settled in this geographical 
area; and also represents the price at which numerous 
producers are now selling gas to South Texas under uncon- 
ditioned certificates, as the Examiner’s initial decision 
herein shows (Initial Decision, p. 8, ftn. 4). 


9656 


It is true that there is evidence in Staff’s Exhibit 24 of 
prices which are higher than 14.6 cents per Mef, and which 
were executed during the period 1959-1960 when most of 
the contracts here in issue were negotiated. These higher 
prices undoubtedly were influenced by prices certificated at 
the 18 cent level which were later found to be ‘‘suspect.’’ 
But in any event the fact that prices do exist in this area 


under recent contracts in excess of 14.6 cents per Mef does 
not mean that the ‘‘in-line’’ price does or ought to exceed 
that level, as we will now show. 


Page 1 of Exhibit 24 summarizes in easily scrutinized 
form the distribution of initial producer rates at prices of 
14 cents per Mef and higher under contracts dated 1955 
and later in Texas Railroad District No. 4. This chart 
demonstrates that by far the majority of permanently cer- 
tificated non-suspect contracts falls within the 14 to 15 cent 
range and that a much smaller number of permanently 
certificated contracts exists in the 16 to 17-cent range. 
There are no contracts in the 18 cents and higher range 
which have not been subject to litigation—which are not, 
in short, ‘‘suspect.” Furthermore, many of the contracts 
with prices in excess of 14.7 cents per Mcf represent 1955 
and 1956 sales to Coastal Transmission Corporation. De- 
liveries under these contracts did not 
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commence until 1959, so that, in terms of value, the con- 
tract prices must be heavily discounted. These prices in 
any event are not entitled to great weight under the assur- 
ances given by the Commission with respect to their future 
use in its order in Houston Texas Gas and Oil Corporation 
(15 FPC 1570, 1956). 


Considering, therefore, the large number of sales which 
have been permanently certificated at or below the level of 
14.6 cents per Mef, and in light of the circumstances that 
most of the prices certificated above this level are in the 
“suspect” category, or should otherwise be given only lim- 
ited weight, it would seem to be appropriate that a price 
line of no more than 14.6 cents per Mcf should be estab- 
lished for this area. 


Consideration should also be given to the fact that there 
is presently no area rate proceeding scheduled in Texas 


Railroad District No. 4, so that the prices here allowed to 
become effective by the Commission are likely to govern 
into the indefinite future. This proceeding, therefore, 
offers the surest road for price relief now available under 
the Natural Gas Act. We submit that the 
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Commission can appropriately give consideration to this 
fact in determining whether to condition the proposed sales 
at the 14.6 cent level. 


Respectfully submitted, 
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Sww er, Chairman: 


This proceeding, arising under Sections 7(¢) and 7(e) 
of the Natural Gas Act, involves the applications for cer- 
tificates of public convenience and necessity for the sale 
of gas by a group of products in Texas Railroad District 
No. 4, located in the southern tip of Texas. The producers 
propose to sell gas at various prices up to 18 cents per 
Mcf to South Texas Natural Gas Gathering Company, 
which, in turn requests certificate authorization to build 
additional facilities and to sell the gas at 20 cents per Mef 
to Transcontinental Gas Pipe Line Corporation (Transco), 
also an applicant with respect to certain facilities. The 
Duval County Joint Venture, composed of Coastal States 
Gas Producing Company and Southern Coast Corporation, 
proposes to purchase additional gas at about 12 cents per 
Mef and sell it to South Texas at 15 cents per Mcf. Some 
of these proceedings are before us for the second time 
after we granted rehearing of our order of November 22, 
1960, in Texaco Inc., 24 FPC 979, where we issued certifi- 
cates to Transco, South Texas, and a number of producers 
in the first phase of the contemplated expansion. After 
the second hearing the proceedings are before us upon ex- 
ceptions to the examiner’s decision issued January 25, 
1962. The principal issues are whether the producer prices 
are proper, whether South Texas and the Joint Venture are 
pipeline companies within the meaning of the Commission’s 
Regulations, and whether the 20-cent rate of South Texas 
to Transco and the 15 cent rate of the Joint Venture to 
South Texas are justified. 


By contract of February 17, 1959, Transco was to pur- 
chase from South Texas at least 50,000 Mef of gas per day 
at 14.65 psia and was to have the right to take up to 
70,000 Mcf of gas per day (known as the first phase). 
On the first and second anniversaries of first delivery the 
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daily contract minimum and maximum quantities were to 
be increased each year by an additional 50,000 Mcf per 
day and 70,000 Mef per day (known as the second and 
third phases). The contract provides for an initial price 
of 20 cents per Mef, to be increased one cent each 5 years 
from the date of first delivery. Transco has agreed to 
reimburse South Texas for three-fourths of any new or 
additional production or severance taxes, if such are levied, 
during the term of the agreement. 


In its application Transco sought a certificate authoriz- 
ing the construction of a pipeline 28.9 miles long extend- 
ing from a connection with South Texas at a point in La 
Salle County, Texas, to a point on Transco’s 
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24-inch line at the Tilden gas treating plant in McMullen 
County, Texas, and an additional compressor station. 
These facilities have been constructed under a temporary 
certificate, and Transco has been purchasing gas under the 
first phase since December 12, 1959 and under the second 
phase since February 14, 1961. As in the earlier hearings 
no opposition was expressed to Transco’s proposal, al- 
though the Public Service Commission of New York (PSC) 
requested a finding that there have been no claims that 
Transco’s favored-nation contract clauses have been ‘‘trig- 
gered’. The examiner concluded as did the Commission 
in the previous proceeding (24 FPC 979, 984-985) that a 
finding with respect to triggering was not necessary. As 
stated in the prior order, Transco showed that it would be 
unwilling to pay a higher price even if triggering were 
not a factor and while this left the seller with the contrac- 
tual option to terminate, the seller could not do so without 
abandonment proceedings before this Commission. 


‘As stated in our prior order, ‘‘Transco’s connection with 
South Texas has been constructed under a temporary cer- 
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tificate, and Transco has been purchasing gas since Decem- 
ber 12, 1959. There is no issue raised with respect to 
the engineering, financial or economic feasibility of Tran- 
sco’s project or the need of its markets for gas.”’ 


South Texas, which is a wholly-owned subsidiary of 
Coastal States Gas Producing Company, previously owned 
and operated a natural gas system consisting of approxi- 
mately 108 miles of pipeline extending north from the Rio 
Grande to a point in Jim Wells County. On July 2, 1959, 
under the ‘‘producer’’ regulations, South Texas filed its 
present application. The facilities were to consist of 195 
miles of pipeline extending from South Texas’ existing 
line in Brooks County to the point of interconnection with 
Transco in La Salle County, lateral lines in Zapata, Hi- 
dalgo, Starr and Webb Counties, gathering lines in various 
fields, and a compressor station. South Texas has con- 
structed the facilities and is delivering gas to Transco un- 
der a temporary certificate. No question has been raised 
in the exceptions as to the engineering, financial or eco- 
nomic feasibility of the project. 


Joint Venture owns about 100 miles of gathering lines 
in Duval and Webb Counties, Texas, and South Texas op- 
erates these lines for the transportation and delivery of 
gas destined for Transco. 


The producer applications here seek certificate authori- 
zation to sell gas to South Texas. Certain of the applica- 
tions for certificates were previously granted by the Com- 
mission; the remaining are additional and were filed in 
connection with amendments to South Texas’ and Joint 
Venture’s original applications to implement Transco’s 
second phase quantity deliveries. By order of May 11, 
1961, the Commission severed the 


10n February 14, 1961, the Commission granted South Texas temporary 
authorization to sell the second phase increment. 
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applications of 52 producer applicant’s involved in the 
prior hearing. Their proposed prices were 14.5 cents per 
Mef or less, and no controversy remained with respect to 
granting these applications. 


In its first order of November 22, 1960, 24 FPC 979, the 
Commission found that the prices proposed by the pro- 
ducer applicants, ranging from 9 cents to 17 cents per 
Mef at 14.65 psia, were ‘‘in line’. The Commission was 
unable to determine whether the price spreads as proposed 
by South Texas and the Joint Venture were consistent 
with the public convenience and necessity but, in order to 
protect the consumers, required that the certificates issued 
to them be conditioned so as to require that, two years 
after the start of deliveries on December 12, 1959, these 
companies file cost of service studies acceptable to the 
Commission, accompanied by revised rate schedules, if 
necessary, reflecting such cost of service studies. 


Upon application for rehearing by PSC, which argued 
that the prices used by the Commission were not compar- 
able or were involved in litigation, the Commission granted 
rehearing. A second hearing was held from May 16, 1961, 
to June 26, 1961. Briefs were filed and the examiner issued 
his decision on January 25, 1962. In his decision he found 
that South Texas, but not the Joint Venture, should be 
classified as a pipeline. He determined that the cost evi- 
dence in the record submitted by South Texas and the 
Joint Venture did not meet the requirements of the Com- 
mission’s order of November 22, 1960, and required that 
cost of service evidence be submitted by both South Texas 
and the Joint Venture as called for by the Commission’s 
prior order. He issued certificates to Transco, South 
Texas, the participants in the Joint Venture and the pro- 
ducers. He conditioned the certificate to South Texas 
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so as to require refunds if the cost data to be filed showed 
the initial rate was excessive (but only amounts collected 
above 18 cents); with one exception® he did not condition 
the certificates issued the Joint Venture or the producers 
as to price because the proposed prices were below the cur- 
rent Texas District No. 4 area price of 18 cents. Excep- 
tions to the examiner’s decision were filed by PSC, Transco, 
Jake L. Hamon, Joint Venture, South Texas, a group of 
Eastern Interveners,* and our staff. 


Although rehearing had been granted with respect to the 
1960 order, South Texas and the Joint Venture submitted 
cost of service data on February 1, and 12, 1962, respec- 
tively. Meanwhile, on November 20, 1961, an application 
in Docket No. CP62-124 was filed by South Texas repre- 
senting the third phase increase in the company’s deliveries 
to 
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Transco that would include an additional line in Hidalgo, 
Starr and Zapata Counties and would increase the mini- 
mum to 150,000 Mef per day and the maximum to 210,000 
Mef per day. A permanent certificate was issued to South 
Texas in this docket on February 7, 1962, but conditioned 
so as to require that South Texas reduce its rate to Transco 
and make refund if this should be required by the princi- 
ples employed by the Commission in these proceedings 
(Docket No. G-18907). 


2Jake L, Hamon, whose 18 cent price in Docket No. CI61-922, he said 
was reached without arm’s-length negotiations. 

3Long Island Lighting Company, Philadelphia Electric Company, Public 
Service Electric and Gas Company and The United Gas Improvement Com- 
pany. 
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PRODUCER PRICES AND OTHER PRODUCER 
ISSUES 


Basic here are the proper prices to be allowed the pro- 
ducers selling gas to South Texas and the Joint Venture. 
The proposed contract prices before us range from 14.7 
cents to 18 cents at 14.65 psia as follows: one at 14.7 cents, 
12 at 15 cents, 12 at 16 cents, one at 16.50 cents,‘ one at 
16.4965 cents,* 4 at 17 cents, and one at 18 cents (for Jake 
L. Hamon in Docket No. CI61-922). The examiner did not 
recommend the imposition of a price condition with respect 
to the producer prices except for Hamon, whose 18-cent 
price he would reduce to 16.5 cents for lack of arm’s-length 
bargaining. The examiner cited the Policy Statement ¢ 
as authority, noted that the Commission’s area price stand- 
ards were promulgated after due consideration, and re- 
ferred to the staff’s exhibits as showing an existing price 
level in the 16-17 cent range. 


PSC excepts to the examiner’s conclusions, requests the 
Commission to authorize producer sales at no higher than 
14.6 cents per Mef and asks that a corresponding reduc- 
tion be made in charges of South Texas to Transco. PSC 
contends that the Policy Statement should not be involved 
in contested proceedings as an automatic determinant and 
that initial prices above 14.6 cents would be out-of-line 
and unlawful. The basis of PSC’s contention is that most 
of the prices in District 4 above 14.6 cents are either in- 
volved in litigation* or were authorized for purchase by 


4 This is the Mokeen Oil Company price in Docket No. CI60-789 composed 
of a base price of 16.25 cents plus a dehydration allowance of .25 cents. 


5 This is the Texaco price in Docket No. CI61-961 at a base price of 15.2 
cents increased to 16.4965 by reimbursements including a .25 cent dehydration 
allowance. 


6 Statement of General Policy No, 61-1, issued September 28, 1960, 24 
FPC 818. 


TP.S.C. v. F.P.C., 295 F. 2d 140, certiorari denied 368 U.S, 948, 
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Coastal Transmission Corporation in connection with a 
single pre-CATCO * 1956 certificate decision, Houston Texas 
Gas and Oil Corp., 16 FPC 118 (December 28, 1956).° 
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The Eastern Interveners in their exceptions take a similar 
position. They point out that in the order on rehearing 
in Coastal Transmission Corporation, Docket No. G-18338, 
issued November 2, 1961, the Commission rejected conten- 
tions that under the Policy Statement it must issue perma- 
nent unconditioned certificates where the contract rates do 
not exceed the ceiling. They also point out that as in 
CATCO this proceeding involves contracts executed before 
the issuance of the Policy Statement so that the Commis- 
sion must determine the ‘‘in line’’ price for the contracts 
at the time of their execution. They concluded that a price 
line of no more than 14.6 cents should be established for 
the area. 


The only producer filing exception on prices was Hamon 
who contends that if the Policy Statement is to be effective, 
a producer should be able in good faith to rely on the 
prices set forth in the statement—at least until lawfully 
superseded. Other producers in their briefs took a posi- 
tion different from PSC and the Eastern Interveners. 
Texaco contended that its proposed 16.4965 cent price was 
not out of line and because it was below the 18-cent ceiling, 
it was entitled to an unconditioned permanent certificate. 
On the basis of the Policy Statement it further contended 
that producer regulation should be based on the reasonable 
financial requirements of the industry and discussed its 
financial evidence and the need for developing gas sup- 
plies. Continental also presented financial evidence, con- 


8 Atlantic Refining Co. v. F.P.C., 360 U.S. 378. 


9 Affirmed as Florida Economic Advisory Council v. F.P.C., 251 F. 2d 643 
(CADC), certiorari denied 356 U.S. 959. 
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tended that the Policy Statement means that the Commis- 
sion intends to certificate prices up to the announced guide 
levels without condition in the absence of compelling evi- 
dence to the contrary, and concluded that on the basis of 
the staff’s evidence the proposed prices were in line, appar- 
ently relying on the earlier Coastal prices. Other pro- 
ducers, including Skelly, variously contended that the pro- 
posed prices should be certificated because they were below 
the Policy Statement ceiling, were ‘‘in line’’, were at 
arms-length, would not ‘‘trigger’’ other increases and were 
otherwise justified. 


As in other cases our principal guide to the determina- 
tion of a proper initial price for the producers is the Su- 
preme Court’s Opinion in the CATCO case. There the 
Court made it clear that we were not required to determine 
“just and reasonable’’ rates, but were required to scrutinize 
the proposed initial prices to determine whether they were 
supported by evidence showing them to be required by the 
present or future public convenience and necessity. The 
Court said that where ‘‘the proposed price is not in keep- 
ing with the public interest because it is out of line or 
because its approval might result in a triggering of gen- 
eral price rises or an increase in the applicants’ existing 
rates by reason of ‘favored nation’ clauses or otherwise, 
the Commission in the exercise of its discretion might at- 
tach such conditions as it believes necessary’’.*° 
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An important consideration in making our findings in 
this proceeding is the effect to be given our Statement of 
General Policy No. 61-1. This Statement was issued Sep- 
tember 28, 1960 to assist in meeting the practical problems 
of regulating the prices of the independent producers pend- 
ing completion of the various area rate proceedings. It 


10 360 U.S. at P. 391. 
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sets forth price levels applicable to various areas in de- 
termining whether certificates for new sales should be 
conditioned upon acceptance of a lower price and increased 
rate filings should be suspended. The area price ceiling 
for Texas District No. 4, where the producer sales in this 
proceeding are made, was set at 18 cents per Mef for 
initial service and 14 cents per Mef for increased rates, 
both at 14.65 psia. However, as the language of the Policy 
Statement makes clear, the area ceilings are guidelines to 
future Commission action.”* Our Policy Statement cannot 
effect an automatic approval of proposed rates, particu- 
larly where the contracts were entered into before the 
Policy Statement.** We made this clear in Coastal Trans- 
mission Corporation, , Docket No. G-18338, 
order of November 2, 1961, where we said: 


In their applications for rehearing, Baker, Superior, 
and Phillips contend that by not issuing unconditioned 
permanent certificates in those dockets in which their 
contract rates are at or below the appropriate area 
price guides set forth in Statement of General Policy 
No. 61-1, cited supra, we are in effect modifying if not 
repudiating our Policy Statement. 


Our actions here do not repudiate the Policy State- 
ment. The price guides for initial service contained 
in the statement in effect constitute ceilings at which 
a proposed initial sale will, in the absence of other- 
wise compelling evidence, be certificated. The price 
guides do not constitute a floor to be used to raise 
proposed initial prices to the highest levels abstractly 
permissible thereunder. Obviously circumstances may 
exist which would compel the submission of evidence 
by the producer in support of rates at or below the 


11See the Phillips case, Wisconsin V. F-P.C., vem Fe 24 nem (CADC, 
November 30, 1961), certiorari granted 369 U.S. 870. 


12 Of course, we are discussing here only the area ceilings promulgated in 
the Policy Statement without hearing. The effect to be given to area prices 
developed upon a record in an area proceeding is a different question. 
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appropriate area levels. Such circumstances we be- 
lieve are present herein. For example, the challenge 
made to these producers’ proposed initial prices 
coupled with the complete lack of any record by 
which to test the propriety of the initial prices pro- 
posed. Consequently, the deferral of final certifica- 
tion herein is in full accord and harmony with the 
tenor and explicit provisions of our Policy Statement. 
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Following the Supreme Court Opinion in CATCO we 
must determine the appropriate price ‘‘Line”’ for District 
No. 4. This line should be determined as of the time the 
contracts were made,™ so that we should properly put 
greater emphasis on the calendar years 1958, 1959, and 
1960. The most important evidence available for determin- 
ing the price line is a study prepared by our staff (Exhibit 
24) showing the provisions of contracts in District No. 4 
dated 1955 and later. Because proceedings related to lower 
priced sales were severed and certificates have already 
been granted for them, the study shows only contracts at 
prices of 14 cents per Mef and higher. However, we may 
take notice that we have granted certificates for sales in 
District No. 4 during the three years in question at prices 
ranging down to 6 cents per Mcef, usually for small vol- 
umes. 
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Tabulating the staff’s evidence with respect to the three 
years 1958-1960 we find the producer contracts and esti- 
mated first month’s deliveries distributed among the initial 
price categories as follows: 


313 See Continental Oil Company, et al., (CATCO), .... 
No. 351 Docket No. G-11024, et al., issued January 22, 
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No. of No. of 
Contract Under Contracts Under 
Permanent Estimated First Temporary Estimated First 
Certificates Month Volumes — Certificates » Month Volumes 


(Mef) (Mef) 
26-(1) 1,289,600 ¢ 365,800 
5,053 


Cre 
> 
es 
LY 


1 7,500 
16-(1) 1,214,625 4 
2 166,000 

80,550 
116,370 


180,000 
86,350 
102,000 
133,710 
45,000 
1,086,000 
193,080 
12,371 
1,691,624 
970,920 
535,565 


AAR AARARASN 
eI toe 


Co Vee 


480,620 
233,250 
494,500 


867,810 


(eye) 


” 
AWW to Plt wily ts to 


a The parenthetical numbers in the various price categories for permanent 
certificates represent those of the total shown challenged and on remand in 
P.S.C. v. F.P.C., 295 F. 24 140 (CADC, June 15, 1961) some of which have 
been changed to temporary certificates in Coastal Transmission Co,, ......... FPC 

, Docket No. G-18338, November 2, 1961, and in Hassie Hunt, Operator, 
et al., Docket No, G-19115, November 2, 1961. 


bIn the column for temporary certificates, the parenthetical number in- 
dicates those of the total shown subsequently made permanent at the indicated 
prices, Of the five temporary certificates made permanent at prices above 15 
cents three were permanently certificated prior to remand in P.S.C. v. F.P.C., 
supra, MeWood Corporation with a price of 15.5 cents was granted a certifi- 
cate on August 7, 1961, in Docket No. CI61-259. Coastal States Producing 
Company, with a price of 16 cents was granted a certificate on May 1, 1962, 
in Docket No. G-20127. This sale, while comparatively large in amount 
(450,000 Mcf for the first month), related to surplus gas originally to be 
delivered only for a six-month period. 


¢This total includes three separate monthly estimated deliveries of 180,000 
Mef cach and two of 90,000 Mef. 


@This total includes separate monthly estimated deliveries of 150,000, 
280,500, and 213,900 Mcf. 
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Several conclusions can readily be drawn from an in- 
spection of the above figures and the evidence itself. Look- 
ing at the permanent certificates it appears that almost all 
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contracts above the 15-cent level were the subject of liti- 
gation.** Specifically, the Commission’s order** granting 
certificates were remanded in P.S.C. v. F.P.C., 295 F. 2d 
140 (CADC, June 15, 1961) certiorari denied 368 U.S. 948 
where the court found that the Commission had erred in 
failing to permit PSC to intervene. While the court did 
not determine what the proper level of the rates should 
have been, nevertheless the rates involved in this court 
proceeding must be considered under a ‘‘cloud’’ for the 
purpose of using them to establish a price ‘‘line’’, for it 
was the purpose of PSC, in petitioning for intervention, 
to oppose the granting of certificates at those prices. 
United Gas Improvement Co. v. F.P.C., 283 F. 2d 817 
(CAQ), certiorari denied 365 U.S. 881.*° In that case the 
court said that when ‘‘an order certificating an initial rate 
is under court or Commission review”’ it ‘‘does not provide 
a reasonably reliable basis upon which to predicate a price 
line.”? Even where the review concerns only the right to 
intervene, prices subject to such review ‘‘ought not to be 
considered in fixing a price line.’’ Thus we must eliminate 
from the discussion the prices involved in the P.S.C. v. 


14One at 17.0 cents, not subject to litigation is the large sale (480,000 
Mcf in the first month) by Valley Gas Transmission Inc. in Docket No. 
G-19618. This is a gathering company sale and is not comparable to sales 
by producers, for Valley purchases all the gas which it sells. In this docket 
it was given a certificate (25 FPC 233) to sell gas to Tennessee Gas Trans- 
mission Co, in District No. 4 at 17 cents, which it would purchase from various 
producers at 14 cents. The other at 16.00 cents is a small producer sale 
(15,500 Mcf in the first month) by V. F. Neuhaus in Docket No. G-18862. 


15 Texas Illinois Natural Gas Pipeline Company, et al., Docket No. G-14829, 
et al., intervention denied March 26, 1959, certificates issued 22 FPC 979, 
Dec. 1, 1959; Peoples Gulf Coast Natural Gas Pipeline, et al., Docket No. 
G-19086, intervention denied March 21, 1960, certificates issued 24 FPC 1, 
106, July 29, 1960; Coastal Transmission Corp., et al., Docket No. G-18338, 
et al., intervention denied March 31, 1960, certificates issued in The Ohio 
Oil Co., et al., Docket No. G-17896, et al., September 19, 1960. 


16 See also United Gas Improvement Co, v. F-P.C., 290 F. 2d 133 (CAS), 
certiorari denied, 368 U.S. 823. 
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F.P.C. remand. With one minor exception,” this leaves no 
producer prices under permanent certificate above 15 cents 
at the time the record was closed in this proceeding as 
shown by the second column of the table. 


The table above also shows prices under temporary cer- 
tificates ranging from 14 cents to 18.23 cents, including a 
few that have subsequently been made permanent;** and 
staff’s evidence, but not the table, also sets forth 
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prices under permanent certificates for the years 1955, 1956 
and 1957 relating to sales at 16 to 17 cents to Coastal Trans- 
mission Corporation. Both groups of prices fall under a 
corrollary principle stated by the court in the U.G.I. case, 
supra (283 F. 2d at P. 824), as follows: 


We go further and express the view that where a 
substantial number of certificated prices are thus un- 
der court or Commission review, like prices in the 
same area though not currently under review ought 
to be regarded as suspect. In such circumstances it 
would seem that such similar prices ought not to be 
relied upon in fixing a line except upon evidence and 
findings to the effect that they are not subject to 
the same infirmities which are under test in the pend- 
ing proceedings. 


The prices under temporary certificate fall into approxi- 
mately the same price categories as those subject to re- 
view and thus under the court’s reasoning must be re- 
garded as suspect. The applicants have not shown that 
the prices under temporary certificates ** are not subject 
to the same infirmities as those which are under test in the 


17 See footnote 14. 
18 See footnote b in table. 


19 Including those subsequently made permanent. 
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Skelly proceeding pending before us. Specifically, no at- 
tempt has been made to show that these suspect like prices 
were themselves ‘‘in line’? at the time they were made. 
Furthermore, we do not think that prices under temporary 
certificates are as persuasive as the prices under permanent 
certificates, because temporary certificates are issued in- 
formally, ex parte and necessarily without time for full 
investigation. The granting of temporary certificates is a 
summary matter to meet an emergency, American Liberty 
Oi Co. v. F-P.C., 301 F. 2d 15 (CA5, March 30, 1962), No. 
18827; Huber Corporation v. F.P.C., 294 F. 2d 568 (CA3, 
1961). 


Likewise, the record does not show that the Coastal 1956- 
1957 sales were not subject to the same infirmities as those 
in the present proceeding. There is no showing that these 
earlier prices, which were markedly higher than any juris- 
dictional sales ever made in Texas District No. 4, estab- 
lished a valid line for sales to established pipelines in the 


District." On the contrary, as the table shows in the suc- 
ceeding three years the great majority of sales (including 
almost all not procedurally defective) were at less than 15 
cents. 
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Returning to the evidence summarized in the table, we 
may note that there are a number of contracts involving 


20 The earlier Coastal sales were made to a new company that had neither 
been given a certificate nor was yet in operation, so may have resulted in 
higher prices than would have resulted from contracts with an established 
pipeline. Moreover, the Eastern Seaboard interveners were excluded from 
the hearing for reasons subsequent court decisions have shown were invalid, 
and the New York Commission’s protest to the high rates as ‘‘out of line’’ 
were rejected by the Commission on the basis that the record did not show 
in effect whether they were in line or not (apparently on the erroneous as- 
sumption that this was a burden for the interveners rather than the applicants 
to meet). See Houston Texas Gas ¢ Oil Corp., et al., 16 FPC 118, 141-142, 
17 FPC 303, 310. 
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substantial volumes of gas at the 14.0 cent and 14.5 cent 
price levels not subject to litigation. While the evidence 
shows only two contracts at 14.6 cents, two at 14.8 cents 
and one at 15 cents, certain of the temporary certificates 
at these levels have subsequently been made permanent in 
other proceedings so that there result 4 contracts at 14.6 
cents with estimated volumes of 252,350 Mef in the first 
month, 3 contracts at 14.8 cents with volumes of 120,550 
Mef and 3 contracts at 15.0 cents with volumes of 238,080 
Mef. As can be seen, there is but one contract relating 
to a moderate volume at 15.5 cents. The record shows that 
while the volumes vary among the individual contracts, 
the proposed sales are not of such high volumes that they 
are not comparable to these already certificated, nonliti- 
gated sales at 15 cents or below. Based upon the evidence 
we conclude that the price line prior to September 28, 
1960 was 15 cents per Mef and that any price above this 
level is out-of-line. 


As already indicated Texaco and Continental have intro- 
duced additional economic and financial evidence to justify 
their proposed prices of 16.4965 cents and 16 cents respec- 
tively. Texaco’s evidence is designed to show the replace- 
ment cost of the gas which it sells. It presents industry- 
wide cost trends and also data on the costs of replacing 
gas consumed for the United States as a whole and for the 
Texas Gulf Coast area, using a variety of statistical sources 
and employing a number of estimates based on judgment. 
To some extent the results depend on the future demand 
for gas, for Texaco introduces a factor so as to include 
not only the cost of replacing the present gas consumed 
but also additional gas necessary to meet future needs. 
Thus under Texaco’s theory the present consumer would, 
in effect, be burdened not only with the cost of the already- 
discovered gas he now consumes, plus at least some of 
the cost of replacing it, but also with costs associated with 
the discovery of additional volumes of gas based upon 
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future demand trends. From the country-wide and area- 
wide data Texaco then attempts to draw similar conclu- 
sions with respect to its own financial needs by comparing 
its exploration and drilling costs with the industry figures. 


In support of its presentation Texaco quotes the Phillips 
case which states in effect that our ultimate objective 
will be the determination of fair prices for gas based on 
the reasonable financial requirements of the industry. It 
argues that by ‘‘reasonable financial requirements’’ we 
mean the revenues required by the producing industry from 
sales of natural gas in order to provide funds sufficient to 
search for, develop and produce gas supplies adequate to 
meet the continuing demands of the public for gas. In our 
opinion these observations and Texaco’s evidence are not 
germane to this certificate proceeding. The principal cri- 
terion that should be employed here is whether the proposed 
prices were ‘‘in line’’ 
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at the time of contract execution as required by the Su- 
preme Court’s CATCO opinion.” Texaco’s observations 
and evidence may have an important bearing on determi- 
nations to be reached in an area rate proceeding, or might 
be relevant in an individual company rate case although 
they fall short of showing Texaco’s costs. However, we 
do not think it necessary or appropriate in a certificate 
proceeding to consider evidence of area costs or financial 
requirements, or of individual company costs or financial 
requirements. Any such approach is of limited utility 
and leads to complicated, long-drawn-out proceedings, detri- 
mental to the public. 


2124 FPC 537, 547, 
22 Atlantic Refining Co. v. P.S.C., 360 U.S. 378. 


23 See Continental Oil Co.. €t ley wow FRC vnmu. Opinion No. 351, Docket 
No. G-11024 et al., issued January 22, 1962. 
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Questions concerning the cost of replacing present re- 
serves, and more particularly whether such costs should be 
borne by present customers or by venture capital are not 
questions to be decided in a section 7 certificate proceed- 
ing. Rather, they are central questions to be decided in 
area rate proceedings. 


We therefore hold that cost of service and financial re- 
quirements evidence normally is not relevant in producer 
certificate cases and that the initial price in such proceed- 
ings shall be determined by the ‘‘in line’’ price in the area 
at the time the producer contract in issue was executed 
and by our guideline ceiling price for the area. We do 
not mean to foreclose the possibility that a producer may 
present compelling circumstances in a particular proceed- 
ing to justify a higher price, but we wish to emphasize 
that with the guidelines herein established the price issue 
in certificate cases should be handled expeditiously and that 
before any evidence which would customarily be presented 
in establishing a just and reasonable rate can be admitted 
in evidence, a convincing showing must be made that such 
evidence is essential to the just disposition of the price 
question. 


Obviously, we cannot permit every individual certificate 
ease to be converted into a full-blown rate case; the proof 
in this proceeding demonstrates the lack of utility of a 
limited cost of service presentation. The evidence does 
not show the cost of present reserves and consequently 
does not indicate the price necessary to cover such costs 
and provide a return which will attract sufficient risk capi- 
tal to undertake the exploration and development necessary 
to replace present gas reserves.” More generally, the 


24 Compare Panhandle Eastern Pipe Line Co. V. F-P.C., onu F. 2a 
(CADC, June 30, 1962) No. 16583 where in a rate case the court upheld the 
Commission in refusing to base rates on field prices or hypothetical develop- 
ment costs. 
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evidence does not demonstrate the ‘‘financial requirements”’ 
of Texaco 
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or the other producers in this proceeding, for the relation 
of individual needs to those of the industry in the country 
as a whole or in the area is not shown by the limited com- 
parisons made. To correct those defects would require a 
complete rate case, which we have found not warranted in 
a certificate proceeding. 


Continental strives to support its 16-cent price in the 
Javelina Field by reference to its evidence showing that 
from 1946 to 1963 it would spend more than twice as much 
as it had realized or would realize. In fact, it said it 
would have to receive $2.78 per Mef in order to recoup 
its cash outlay. Apart from the question of the type of 
evidence appropriate in a certificate proceeding such nar- 
rowly limited cost data would not form a proper basis for 
appraising financial requirements. See Socony Mobile Oil 
Company, , Docket No. G-13780, February 
9, 1962. 


Therefore with respect to all of the producer prices con- 
tained in contracts entered into prior to September 28, 
1960, the date of issuance of the Commission’s Statement 
of General Policy No. 61-1, we conclude that the ‘‘in-line’’ 
price was 15 cents per Mef, including all reimbursements 
and charges, and that certification of all prices above this 
rate are not in the public interest and would not serve the 
public convenience and necessity. 


While we shall therefore condition the certificates of 
the producers having such contracts upon their acceptance 
of the 15-cent in-line price, we do not believe we should also 
do so with respect to the four contracts in issue here which 
were entered into after September 28, 1960, at prices at 
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or below the 18 cents per Mef established as the guideline 
price for Texas Railroad District No. 4 in the Statement 
of General Policy.” 
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For the record in this case does not foeus upon the effect, 
if any, which should be given to the prior establishment 
of the 18-cent area ceiling upon the determination of the 
appropriate price at which we should issue permanent cer- 
tificates for these contracts. And we take judicial notice 
of the fact that at least 21 other temporary certificates 
(and one permanent certificate) have been issued without 
price condition for sales in Texas Railroad District No. 4 
contracted for since the issuance of the policy statement at 
prices between 15 cents and 18 cents per Mef. Moreover, 
the contract dates for some of these certificates precede 
the contract dates of the four post-policy-statement tempo- 
rary certificates in issue here. 


In our opinion, therefore, it would not be in the public 
interest to issue permanent certificates requiring those 
producers whose applications for certificates for sales, con- 
tracted for at prices at or below the ceiling which had 
previously been set in the policy statement, happened to 
have been consolidated in this proceeding (because their 
sales were to South Texas or Joint Venture), to accept 15 
cents per Mef while all the others continue to collect higher 


25 These contracts are: 


First Month’s 
Production Date of 
Docket No. Price (Mcf) Contract 


Kats CI61-627 1i¢ 75,000 10-17-60 

Hamon C161-922 18¢ 58,333 11-21-60 

Sun CI61-956 17¢ 300,000 12-1-60 

Texaco Inc. CI61-961 16.4965¢ 9,280 12-1-60 

The action taken here obviates the need for determining this order 
whether the Hamon sale was or was not made at arm’s length, and we 
do not adopt the examiner’s discussion of this point. 
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prices. We are, by separate order, severing these four 
applications for permanent certificates from this proceed- 
ing and consolidated them into a new hearing on their 
permanent certificates, together with all of the other hold- 
ers of temporary certificates which have been issued for 
sales in Texas Railroad District No. 4 contracted for be- 
tween September 28, 1960, when the existing 18-cent area 
ceiling was adopted and the effective date of the amended 
area ceiling in this area which we are adopting simultane- 
ously herewith. In such a hearing all of such parties will 
have an opportunity to show whether the appropriate price 
at which they should be permanently certificated should be 
limited by the 15-cent per Mef price which we have found 
was the in-line price as of September 28, 1960, the 16-cent 
per Mcf price we are adopting as the ceiling price ap- 
plicable to all future contracts in this area (pending com- 
pletion of the governing area price hearings), or the 18-cent 
per Mef price established on September 28, 1960. 


Unlike the situation in CATCO where all of the uncon- 
ditioned price certificates by which gas was dedicated to 
interstate commerce were either subject to timely court 
review because challenged and appealed or (in one case) 
granted pending such review, the producers here have been 
operating, pending this hearing on their permanent certifi- 
cate application, pursuant to effective temporary certificates 
containing no price condition, the validity of which have 
never been challenged on appeal. Under these circum- 
stances we believe that there is no basis for ordering re- 
funds for the period, prior to the effective date of the 
permanent certificates being issued herewith, during which 
the products were receiving the higher prices uncondition- 
ally authorized in their temporary certificates. 
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The examiner did not accept a staff recommendation that 
all of the producer sales be conditioned to limit the take-or- 
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pay requirement to 80 percent of the contract quantity and 
that the daily contract quantity be limited to one Mef for 
every 8,000 Mef of originally dedicated reserves. The 
examiner was of the opinion that the staff recommendation 
was inconsistent with our allowance of prepayments for 
gas by the purchaser in a rate proceeding.” While we may 
allow such prepayments, such an allowance 
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does not require us to approve take-or-pay provisions in 
producer centracts. This matter, however, is the subject 
of our Notice of Proposed Rule Making of May 22, 1961, 
in Docket No. R-199, so that it would be inappropriate to 
pass upon it now. However, we shall make the producer 
certificates issued herein subject to the results of the rule- 
making proceeding. 


The examiner rejects the contention of the staff and 
agrees with Mokeen Oil Company that a provision in its 


contract does not constitute an indefinite escalation con- 
trary to Section 154.93 of our Regulations. This provision 
is to the effect that if Mokeen has reserves in excess of 
the 160 billion cubic feet dedicated to the contract it has 
the option to dedicate these additional reserves to the con- 
tract ,but if it elects not to dedicate the reserves then 
South Texas shall have the option ‘‘to purchase said ex- 
cess gas under a separate contract at a price per Mef 
which is equal to the average of the two highest prices 
being paid by gas transmission companies”’ in the field. 
We are not at this time determining the question as to 
whether the dedication of additional reserves to the con- 
tract shall constitute a dedication of reserves under the 
original contract or shall constitute an initial dedication 


26 See Michigan Wisconsin Pipe Line C0. nn FPC ..........) Opinion No. 353, 


Docket No. CI61-102, issued March 7, 1962. The allowance of prepayments 
in South Texas’ rate base would have a de minimis effect in this procecding. 
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of reserves. We shall deal with this question when it is 
presented. 


SOUTH TEXAS AND THE JOINT VENTURE 


We now turn to the issues relating to South Texas and 
the Joint Venture. The question whether these two enter- 
prises should be treated as independent producers or pipe- 
lines affects the kind of applications, annual reports, and 
rate schedules they will be required to file. In our prior 
order the Commission coneluded South Texas should be 
treated as a pipeline for the purpose of examining the 
validity of its rates, and that the Joint Venture should be 
treated the same way although it was an independent pro- 
ducer within the meaning of the definition in our Rules 
(Section 154.92(a) as of that time). In the present proceed- 
ing the examiner determined that South Texas was a pipe- 
line and the Joint Venture was a gatherer and producer. 


As to South Texas, the examiner noted that it is engaged 
predominantly in the transportation of gas for distances 
of 100 miles or more in interstate commerce. He placed 
particular reliance on the Commission’s order in Ben Bolt 
Gathering Company, et al., 26 FPC » Docket No. G- 
20032, et al., December 12, 1961.77 In that case the Commis- 
sion found that Ben Bolt would carry gas 26 miles in a 
pipeline extending from connections with its suppliers at 
central field points to two points of sale to Natural Gas 
Pipeline Company and held that Ben Bolt was an interstate 
pipeline within 


27 The examiner noted further that by letter of September 7, 1961, reject- 
ing South Texas’ filing in Docket No. CI62-115 the Commission had already 
found the company to be a pipeline. This letter was limited to a requirement 
that South Texas file certificate applications in the full pipeline form rather 
than in the summary independent producer form. 
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the meaning of the regulations. At that time section 154.91 
defined ‘‘independent producer’’ to include those engaged 
in production or gathering but ‘‘not primarily engaged in 
the operation of an interstate pipeline’. The present regu- 
lation reads as follows: 


An ‘‘independent producer’? as that term is used in 
this part means any person as defined in the Natural 
Gas Act who is engaged in the production or gathering 
of natural gas and who sells natural gas in interstate 
commerce for resale, but who is not engaged in the 
transportation of natural gas (other than gathering) 
by pipeline in interstate commerce. 


South Texas receives gas from a number of fields, some 
near the Mexican border in Hidalgo County and others 
located in Starr, Brooks, Jim Hogg, Zapata, Webb and 
Duval Counties. Certain of its facilities, particularly those 
near the border, may be said to perform a gathering func- 
tion in that they bring the gas to a central point. However, 
the South Texas line extending from the border through 
the various counties to the point of delivery to Transco in 
La Salle County performs the function of transporting 
natural gas that has already been gathered. Therefore, 
South Texas is a pipeline company within the meaning of 
Section 154.91(a) of our Regulations. 


Both South Texas and Transco object to classification of 
the former as a pipeline. They contend variously that this 
would require that South Texas file a pipeline type of 
tariff, and this would, in turn, require that South Texas 
pool all sources of supply for the performance of its con- 
tracts with Transco and Natural Gas Pipe Line. Further, 
this would free South Texas from the restrictions of its 
contract and enable it to file a rate increase at any time 
it could be justified. These contentions are not valid under 
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our Regulations. Under section 154.52 providing an ex- 
ception to form and composition of a tariff the Commis- 
sion ‘‘may permit special rate schedules to be filed in the 
form of an agreement in the case of special operating ar- 
rangements such as for exchange or transportation of 
natural gas’’. We think it desirable because of the special 
service rendered by South Texas that the rate restrictions 
of its contracts and the dedication of gas to its customers 
be preserved. Therefore, South Texas should meet the 
requirements of our Regulations with respect to pipelines 
by filing its contracts as special rate schedules under sec- 
15452. 
9746 

The Joint Venture, on the other hand, is in a different 
position. Its line in Duval and Webb Counties does in 
effect bring gas to a central point, situated on the line 
of South Texas. The examiner found that it is engaged 
predominantly in gathering gas in aid of the selling pro- 
ducers and that it is a gatherer under the Ben Bolt order 
and is thus an independent producer. No exceptions were 
filed on this point, and we agree with the examiner’s con- 
clusion. 


The proper rate for the South Texas sale to Transco 
is an important issue in these proceedings, for this rate 
reflects the producer prices and the costs of South Texas 
and the Joint Venture. South Texas’ cost of service 
presentation, as discussed below, is based on its average 
purchased gas costs from the producers, which has risen 
with each succeeding phase of its expansion. Conditioning 
the producer certificates that are above 15 cents (with the 
exception of the four dockets referred to at page 15, supra) 
will, of course, lower the average cost of purchased gas 
and will require a lower price to Transco. 


The basic question is whether the South Texas evidence 
in support of its rates is adequate. In our previous order 
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of November 22, 1960, on which we granted rehearing, we 
required that South Texas, after the first two years of 
operation,” ‘‘file detailed data setting forth the cost of 
service upon the basis of actual experience’. At the second 
hearing South Texas showed plant investment and income 
earned in the twelve months ended February 28, 1961. This 
includes first phase gas (50,000 Mef per day) plus some 
second phase gas since temporary authority for the second 
phase was granted February 14, 1961. There resulted a 
total company rate of return of 5.90 percent and 5.6 per- 
cent applicable to the sale to Transco. South Texas also 
presented an adjustment to this cost computation to reflect 
additional costs and revenues anticipated as a result of 
the second phase gas. It shows a company-wide return of 
5.90 per cent, but 5.77 percent return applicable to the 
Transco deal. South Texas also filed an economic feasi- 
bility study in connection with its second phase application 
in Docket No. G-18907, and this study was made a part of 


the record here. The study was a three-year forecast 
of earnings from the second increment of gas delivered to 
Transco showing a 6.7 percent return in the third year. 
After considering the adequacy of the evidence the ex- 
aminer required that South Texas (and Joint Venture) 
submit the detailed cost of service data required by our 
previous order. 


While the cost evidence referred to above falls short of 
a complete presentation, South Texas did file cost of serv- 
ice studies on February 1, 1962, purportedly in compliance 
with our order of November 22, 1960, but after the close 
of the record in this proceeding. South Texas stated it 
was using actual operating experience for its fiscal period 


ending 


—_—_— 


28 Deliveries under the first phase began in December of 1959. 
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June 30, 1961, with adjustments necessary to reflect the 
third year of operation after December 12, 1959; 2.e., 1962. 
Normalizing deferred taxes, and using contract minimum 
volumes and a 7.34 percent rate of return, the company 
arrived at 20.4 cents per Mef for the total cost of service 
and 20.7 cents per Mef applicable to Transco. While this 
latest study is not part of the record, it is supported gen- 
erally by the prior cost studies, and we will admit it as 
evidence subject to objection.” 


Coming to the substantive questions in the cost of serv- 
ice studies we find that the only factor in controversy that 
would make a material difference in cost level is the vol- 
ume of gas used. The examiner found that if only mini- 
mum quantities were delivered, no reasonable adjustment 
could bring the ¢ost of service materially below 20 cents. 
However, he said, there is no evidence that any greater quan- 
tity than the minimum is being delivered under either 
phase of the contract. 


The staff contends in its exceptions that the evidence 
does not support the use of minimum contract volumes. 
It points out that the South Texas contract with Transco 
provides for an adjustment of the minimum quantities 
depending on the recoverable reserves. On the basis of 
evidence of reserves the staff finds in the third phase an 
adjusted minimum of 174,103 Mef per day instead of 150,000 
Mef per day. 


In its exceptions South Texas cites testimony that, at 
least with respect to the first two phases, deliveries have 
been at the minimum contract level. Furthermore, it says, 
without citing the record, that it has agreed with Transco 


29 PSC in its exceptions did not object to the price spread between South 
Texas’ purchases and sales, but requested that reductions in the producer 
prices be reflected in the South Texas price to Transco, 
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that the reserves do not exceed those required for the con- 
tract minimum of 150,000 Mef per day, as of December 12, 
1961, and no further contract reserve determination is pro- 
vided until December 12, 1963. In its February 1, 1962 
cost filing, South Texas refers to Transco’s application in 
Docket No. CP62-86 which shows that South Texas will 
deliver no more than the contract minimum for the next 
twelve years. In any case it appears from this cost filing 
that it would take an increase in volume from the minimum 
of 150,000 Mef per day to 179,400 Mef per day to decrease 
the cost by only one-half cent. 


While recognizing that volume is the only significant 
factor in the contract rate, the examiner concluded that 
South Texas as a pipeline should be allowed a rate of 
return of six percent. South Texas in its exceptions con- 
tends that this finding is unsupported by evidence and 
without explanation, and advocates a rate of return of 


7.3 per cent based upon a 10 percent allowance for common 
equity. 
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In its recent cost filing South Texas arrived at a 7.34 
percent rate of return using a debt ratio of 68.7 percent, 
a cost of debt of 6.13 percent and an allowance for common 
equity of 10 percent. We may note that on the basis of 
the cost of service filing a recomputation of South Texas’ 
costs using a 6 percent rate of return and no allowance 
for taxes would reduce the unit cost by only one cent from 
20.7 per Mef to 19.7 cents per Mef. 


On the treatment of Federal income taxes the examiner 
referred to the Commission’s previous opinion, the cost 
evidence submitted, and the staff’s brief, and disallowed 
the claimed cost of Federal income taxes. In its brief, 
staff contended that because South Texas and its affiliated 
companies filed a consolidated return and South Texas 
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had not paid Federal income taxes for the year 1959 and 
1960, there seemed little justification for making provision 
for such taxes in the cost of service. On the other hand, 
South Texas points out that the greater part of the tax 
allowance shown in the cost of service presented by it 
relates to deferred income tax resulting from the use of 
liberalized depreciation tax accounting under Section 167 
of the Internal Revenue Code. It also contends that its 
customers should not benefit from the losses of other com- 
panies, incurred before it was in business. 


The question of the treatment of deferred taxes is be- 
fore us in Alabama-Tennessee Natural Gas Company, 
Docket No. G-5471, et al., and has been set for oral argu- 
ment. The question of the effect of losses of affiliated com- 
panies on a consolidated tax return is before us in Cities 
Service Gas Company, Docket No. G-18799. While relevant 
to a degree, the tax question is small and need not be de- 


cided here. It appears from South Texas’ February 1, 
1962 cost filing that elimination of the entire tax allowance 
would reduce the cost of service to Transco by only .6 
cents from 20.7 cents to 20.1 cents. 


On the basis of the evidence we conclude that assuming 
the producer prices were proper, South Texas’ 20-cent rate 
to Transco was proper. Since the effect of our order will 
be to decrease South Texas’ purchased gas costs, we shall 
require South Texas to file an amended rate schedule re- 
flecting this reduction in purchased gas costs. 


The Joint Venture proposed a price of 15 cents per Mef 
to South Texas. The examiner was of the opinion that its 
cost evidence submitted February 12, 1962, did not meet 
the requirements of the Commission’s November 22, 1960, 
order, for no allocation of investment or operating costs 
was made for the use of the system to transmit gas pur- 
chased independently by Southern Coast Corporation. 
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However, he treated its proposed price as justified because 
it was below the 18-cent ceiling in Texas Railroad District 
No. 4. For the same reason he did not find it necessary to 
determine a rate of return. He reached the same conclu- 
sion on Federal income taxes as in the case of South Texas. 
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The Joint Venture takes exception to the need for an 
additional allocation of its costs. It points out that there 
have been no sales to Tennessee on the part of the Joint 
Venture, and that the sale by Katz Oil Company to South- 
ern Coast Corporation is actually a sale to the Joint Ven- 
ture since under the Joint Venture agreement purchases 
of gas by either party to the Joint Venture are for the 
benefit of both and belong to the Joint Venture. The Joint 
Venture also contends that if its rate should be measured 
by the Policy Statement, there is no reason to make a find- 
ing on Federal income taxes, but if such a finding is made 
it should be consistent with respect to the Commission’s 
prior holdings on liberalized depreciation. 


Cost evidence presented by the Joint Venture based on 
the twelve months ended February 28, 1961, showed 7.01 
percent return on the rate base allocable to the South Texas 
sale. However, the Joint Venture contended that opera- 
tions during this period were not typical, since there was 
an abnormal volume of sales during this period in order to 
enable South Texas to meet its obligations before it could 
make connection with other supplies. Normalizing its costs 
for the same period the Joint Venture showed a return of 
only 3.39 percent on its service to South Texas. 


In its February 12, 1962 cost filing the Joint Venture 
uses an 11 percent return and arrives at a unit cost of 20.9 
cents. This was based on actual operating expense for 
1961 adjusted to the test year 1962, in which it said there 
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would be a substantial reduction in volumes. It appears 
that if the return were reduced to 6 percent and the Federal 
income tax eliminated, the unit cost would be 18.3 cents 
per Mef for 1962, but only 15.4 cents per Mef for 1961. 


As explained above in connection with the producer prices 
the fact that the Joint Venture’s price of 15 cents is below 
the Policy Statement area ceiling does not automatically 
justify it in these proceedings. However, we think that 
the available cost of service evidence, which is supported by 
the February 12, 1962 cost filing, shows that the proposed 
15-cent price appropriately serves the public convenience 
and necessity and is justified. 


A few words should be added, in conclusion, with respect 
to the attached statement of Commissioner Ross. His 
specific disagreement with our holding is limited to our 
failure to determine on this record the in-line price with 
respect to the four post-area ceiling price contracts which 
had been consolidated for hearing here with a much larger 
number of certificate applications involving contracts en- 
tered into prior to that date. This action, he suggests, 
involves an unwarranted reliance upon Commission ex- 
pertise, as well as improper delay in affording producer 
and intervener alike an opportunity to test the Commis- 
sion’s ceiling prices by the hearing process contemplated 
by the statute. But as we made clear, supra, our determi- 
nation to sever these four relatively small applications and 
to consider the price at which they should be permanently 
certificated in a new proceeding, together with the other 
temporary certificates issued in Texas District No. 4 since 
the establishment of the 18-cent ceiling price, resulted not 
from any 
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unwillingness to expose these parties to the test of a hear- 
ing record, but rather from our conviction that the present 
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record provided an inadequate basis for determining the 
proper initial price for these contracts. 


The precise question of the weight to be given in a cer- 
tificate case to the area price in effect at the time a producer 
contract is executed has not previously been an issue be- 
fore this Commission. The CATCO case and our other 
recent certificate decisions all involved contracts executed 
before area prices were announced. The record in this 
proceeding also focused on the question of the in-line price 
for the period prior to the announcement of area ceilings. 
It contained inadequate information for evaluating the 
effect, if any, of the Commission’s enunciation of an 18- 
cent ceiling upon the in-line price in the area at the time 
the four post-area ceiling contracts were made. 


We do not suggest that the Commission’s announce- 
ment of ceiling prices as a guideline for conditioning cer- 
tifieates and suspending rate increases necessarily had the 


effect of raising the in-line price to that level but the Com- 
mission is not prepared in advance of a hearing on the 
issue to say that its own ceiling prices are entitled to no 
weight in determining the initial price under contracts exe- 
cuted after the ceiling prices were put into effect. 


Neither can our action here be characterized as substitut- 
ing expertise for the hearing process. We have rejected, 
after hearing, the contention that the establishment of the 
18-cent ceiling in September 1960 fixed that price as the 
proper in-line price in Texas Railroad District 4 as of 
that date; and we have placed in the hearing crucible the 
issue of the effect of the ceiling upon subsequent contracts 
—a hearing which can be concluded promptly under the new 
guidelines enunciated in this opinion for determining the 
initial price. 

If we understand the implications of Commissioner Ross’ 
statement, it would destroy the interim price ceilings which 
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have been effective in holding the line against further in- 
creases in producer prices pending determination of just 
and reasonable prices in the area rate proceedings to 
which we are all committed. To subscribe to this position 
would be an abdication of the Commission’s responsibili- 
ties under the Natural Gas Act to protect consumers against 
excessive rates. 


The Commission further finds: 


(1) Transco is a ‘‘natural-gas company’? within the 
meaning of the Natural Gas Act, and the facilities for de- 
livery of natural gas under the temporary certificate and 
for which a permanent certificate is sought will be used to 
transport natural gas moving in interstate commerce for 
resale to ultimate consumers. The construction and opera- 
tion of such facilities together with the sale of gas by 
Transco, are subject to the requirements of subsections 
(¢) and (e) of Section 7 of the Natural Gas Act. 


$751 


(2) Transco is able and willing properly to do the acts 
and to perform the service proposed and to conform to 
the provisions of the Natural Gas Act and the require- 
ments, rules and regulations of the Commission thereun- 
der. 


(3) The construction and operation of the above men- 
tioned facilities, including the sale of natural gas to be 
purchased, are required by the public convenience and 
necessity, and a certificate therefor should be issued upon 
the terms and conditions of the order herein, which terms 
and conditions are required by the public convenience and 
necessity. 


(4) South Texas is a ‘‘natural-gas company”’ and an 
“interstate pipeline’? within the meaning of the Natural 
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Gas Act and the Commission’s regulations thereunder and 
its facilities, for which a certificate of public convenience 
and necessity is requested, will be used to transport natural 
gas moving in interstate commerce for resale to ultimate 
consumers. The construction and operation of such facili- 
ties, together with the sale of gas by South Texas, are 
subject to the requirements of subsections (¢) and (e) of 
Section 7 of the Natural Gas Act. 


(5) South Texas is able and willing properly to do the 
acts and to perform the service proposed and to conform 
to the provisions of the Natural Gas Act and the require- 
ments, rules and regulations of the Commission there- 
under. 


(6) The construction and operation of the facilities re- 
ferred to in finding (4), including the sale of natural gas 
to be purchased by South Texas, are required by the pub- 
lie convenience and necessity, and a certificate therefor 
should be issued upon the terms and conditions of this or- 
der, which terms and conditions are required by the public 
convenience and necessity. 


(7) The public convenience and necessity requires that 
South Texas’ price to Transco be reduced to reflect the 
reduction in purchased gas costs effected by this order. 
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(8) The following applicants 


SKELLY Om Company 

Gen A. Martin, et al. 

CoastaL States Propucinc CoMPaNy 

W. R. Ransome, Trustee 

TeNNECO CORPORATION 

GrorcE H. Coates, Operator, et al. 

CoastaL States Gas Propucinc Company, 
Operator, and SourHERN Coast Corpora- 
TION 

CarrL Om anp Hawn Bros. 

H. L. Brown 

ConTINENTAL Orn CoMPANY 

Suck Om Corporation 

Scunray-Mip-Continent Or, Company 

Woops Expioration anpD Propuctne Com- 
PANY 

Moxeen Om Company, e¢ al. 

Tex-Star Om & Gas Corp., et al. 

Prapo Om anp Gas Company 

Pravo Om anp Gas CoMPANY 

Coastat Srates Gas Propuctnc CoMPANy 

GerorceE H. Coates, et al. 

W. E. Bakke, et al. 

Coasrau States Gas Propucinc Company 

CoastaL States Gas Propucine Company 

Grorce H. Coates, et al. 

Russet Macvire, et al. 

Coastau States Gas Propucine Company 

CoastaL States Gas Propuctnc CoMPANY 

Morcan Mrxerats CoRPORATION 

Jaxe L. Hamon 


Docket Nos. 
G-18638 
G-18639 
G-18645 
G-18684 
G-18765 
G-18938 


G-19016 
G-19146 
G-19175 
CI60-71 
CI60-206 
CI60-428 


CI60-600 
CI60-789 
CI61-43 

CI61-77 

CI61-79 

CI61-123 
CI61-178 
CI61-258 
CI61-471 
CI61-472 
CI61-510 
CI61-530 
CI61-539 
CI61-566 
CI61-648 
CI61-930 
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are now, or will become upon the commencement of the 
sale of natural gas proposed in these proceedings, natural- 
gas companies within the meaning of the Natural Gas Act 
as independent producers of natural gas, as that term is 
defined in Section 154.91(a) of the Commission’s Regula- 
tions, engaged in the sale of natural gas in interstate com- 
merce for resale for ultimate public consumption, and such 
sales, together with the construction and operation of any 
facilities subject to the jurisdiction of the Commission 
necessary therefor, are subject to the requirements of sub- 
sections (¢) and (e) of Section 7 of the Natural Gas Act. 


(9) The independent producers referred to in the above 
paragraph (8) are able and willing properly to do the acts 
and to perform the service proposed and to conform to the 
provisions of the Natural Gas Act and the requirements, 
rules and regulations of the Commission thereunder. 
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(10) The sale of natural gas as proposed by the inde- 
pendent producers referred to in the above paragraph (8) 
together with the construction and operation of any facili- 
ties subject to the jurisdiction of the Commission neces- 
sary therefor are required by the public convenience and 
necessity and a certificate authorizing the same should 
issue to each of them upon the terms and conditions of 
the order herein, which terms and conditions are required 
by the public convenience and necessity. 


(11) The public convenience and necessity requires that 
the initial price charged by the independent producers re- 
ferred to in (8) above be not greater than 15 cents per 
Mef at 14.65 psia and that the take-or-pay requirement in 
their contracts be revised in accordance with our final order 
in Docket No. R-199, commenced by Notice of Proposed 
Rule Making dated May 22, 1961. 
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The Commission orders: 


(A) A certificate of public convenience and necessity is 
hereby issued to Transco in Docket No. G-18920, authoriz- 
ing the operation of the facilities referred to above, all as 
more fully described in the application in these proceed- 
ings, for the transportation and sale of natural gas in 
interstate commerce as set forth therein upon the terms 
and conditions of this order. 


(B) The general terms and conditions set forth in para- 
graph (¢)(4) of Section 157.20 of the Commission’s Regu- 
lations under the Natural Gas Act shall attach to the cer- 
tificates issued to Transco in paragraph (A) and to South 
Texas in paragraph (C) hereof. 


(C) A certificate of public convenience and necessity is 
hereby issued to South Texas in Docket No. G-18907, au- 
thorizing the construction and operation of the facilities 
hereinbefore referred to, including the operation of cer- 
tain facilities of the Joint Venture, all as more fully de- 
scribed in the applications, and amendments thereto in 
these proceedings, for the transportation and sale of nat- 
ural gas in interstate commerce as set forth therein, upon 
the terms and conditions of this order. 


(D) As a condition to the certificate hereby issued to it, 
South Texas, on the date of issuance of this order, shall 
commence charging, and shall continue to charge until law- 
fully changed in accordance with the Natural Gas Act, a 
rate for the sale of gas to Transco that shall represent 
its present initial charge of 20 cents per Mef at 14.65 psia, 
less the reduction in its average cost of purchased gas ef- 
fected by this order. Such average cost of purchased gas 
shall be computed as of the date of issuance of this order 
by using the rates ordered herein for producers as pro- 
vided in paragraph (G). 
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(E) As an additional condition to the certificate issued 
hereby to it, South Texas is specifically required to sub- 
mit to the Commission within 60 days of the issuance of 
this order a Form 2 Report for the year 1961 as prescribed 
in Section 260.1 of the Commission’s Regulations under 
the Natural Gas Act, and in lieu of a pipeline form of 
tariff, shall file special rate schedules for its sales to its 
customers in accordance with this opinion and order and 
Section 154.52 of our Regulations, subject specifically to 
the acceptance by the Commission of the revised initial 
rate for the sale to Transco. In filing such special rate 
schedules, South Texas is granted a waiver of the require- 
ments of Section 154.33 of our Regulations and the second 
sentence of section 154.32. 


(F) A certificate of public convenience and necessity is 
hereby issued to each of the applicants referred to in find- 
ing (8) for the sale of natural gas in interstate commerce 
for resale as proposed in their applications, together with 
the construction and operation of any facilities subject to 
the jurisdiction of the Commission necessary therefor, upon 
the terms and conditions of this order. 


(G) The certificates issued to the producer applicants 
listed below are hereby conditioned to prohibit any total 
initial price, including all reimbursements and charges, 
greater than 15 cents per Mef at 14.65 psia from the date 
of issuance of this order until such prices may be lawfully 
changed in the manner provided by the Natural Gas Act: 
Skelly Oil Co., Docket No. G-18638; Glen Martin, Docket 
No. G-18639; George H. Coates, Docket Nos. G-18938 and CI- 
61-178; Continental Oil Co., Docket No. CI60-71; Sunray Mid- 
continent Oil Co., Docket No. CI60-428; Prado Oil & Gas 
Co., Docket Nos. CI61-77 and CI61-79; Coastal States Gas 
Producing Co., Docket Nos. CI61-471 and CI61-472; Russell 
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Maguire, Docket No. CI61-530; Jake L. Hamon, Docket 
Nos. CI61-930; Mokeen Oil Company, Docket No. C160-789 ; 
Tenneco Corporation, Docket No. G-18765; and Morgan 
Minerals Corp., Docket No. C161-648. 


(H) The certificates of all of the producer applicants 
referred to in (8) above shall be conditioned so that the 
take-or-pay requirement in each contract is subject to the 
provisions of our final order in Docket No. R-199 as of 
the effective date of that order. 


(I) The certificates issued herein are not transferable 
and shall be effective only so long as each of said appli- 
cants continues the acts and operations herein authorized 
in accordance with the provisions of the Natural Gas Act 
and the applicable rules, regulations and orders of the 
Commission. 
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(J) The grant of the certificates herein shall not be con- 
strued as a waiver of the requirements of Section 4 of the 
Natural Gas Act or of Part 154 of the Commission’s Regu- 
lations under said Act requiring the filing of rate sched- 
ules for the service herein authorized and is without preju- 
dice to any findings or orders which may have been or 
hereafter may be made by the Commission in any proceed- 
ing now pending or hereafter instituted by or against the 
applicants. Further, the action taken in these proceedings 
shall not foreclose nor prejudice any further proceeding 
or objection relating to the operation of any price or 
related provisions in the gas contracts here involved. 


(K) All exceptions not granted herein are hereby de- 
nied. 


(L) The examiner’s decision, to the extent not incon- 
sistent herewith, is hereby adopted as part of this opinion 
and order. 


632 


(9756) 


By the Commission. Commissioner Ross concurring in 
part and dissenting in part for the reasons set forth in his 
separate opinion appended hereto. 

Commissioner Morgan concurs in Commissioner Ross’ 
concurrence and dissent, and will file a separate dissenting 
opinion at a later date. 

J. H. Gutride 
JoserH H. Gurrwe 
Secretary 
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SKELLY Om Company, et al. Docket Nos. G-18638, et al. 
(Issued August 30, 1962) 


Ross, Commissioner, concurring in part and dissenting in 
part: 


I concur with the decision above in all respects except 


for that portion of the decision which severs the dockets 
of the four producers which received temporary certificates 
following the release of the September 28, 1960 Area Price 
Statement. 


The refusal by the majority to decide these four dockets 
raises very pointedly the application by this Commission 
of the CATCO doctrine,’ particularly during the interim 
period before conclusive area rates can be established. This 
refusal by the majority should also be read in the context 
of the Phillips decision by the District of Columbia Court 
of Appeals? because it is a concrete example of the prob- 
lem discussed by that court although not necessary to the 
decision therein. 


1 Atlantic Refining Co. v. F.P.C., 360 U.S. 378. 


2 State of Wisconsin, ct al. v. F.P.C., Nos, 16175, et al., November 30, 1961, 
CADC. 


633 


(9756) 


Basically, the issues as thus raised are first, are there 
any standards that the Commission must consider in de- 
termining interim guide line prices and secondly, is the 
validity of an interim guide line price subject to attack 
by intervenors in a hearing on a permanent certificate. 


As to the first issue, it would seem that the majority 
stands for the proposition that the Commission in the 
interim period can by decree establish prices for temporary 
certification on the basis of its expertise without the neces- 
sity of paying any attention to in line prices in effect up 
to the moment of the decree, and most importantly, without 
the advice, consent or representation of any interested 
party. This is surely government by fiat and I, for one, 
view with alarm the asserted power inherent in an admin- 
istrative body in price fixing of this nature. 


In this case, the guide line rate is under attack. As a 
matter of fact, up to September 28, 1960, the majority 
concedes the validity of the attack. But, as to the period 
from September 28, 1960 to the present date, the majority 
here takes the position the avenues of attack are closed. 
In order to meet the objections of the attacking parties, 
it says we will lower our guide line rates in the future and 
will hold a hearing to determine whether the prices con- 
tained in temporary certificates granted between Septem- 
ber 28, 1960 and the 
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present are out of line. First of all, does this approach 
approximate the language of the now famous CATCO case? 
I think not. Strange as it may seem, the majority says 
that on September 28, 1960 the in line price became some- 
thing different because the policy statement says so. This 
hardly concurs with the philosophy of the CATCO case. 
In that case the Commission was reprimanded for granting 
a permanent certificate without paying due attention to 
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in lineness. The Supreme Court recognized the dangers 
inherent to the consumers in allowing artificial jumps of 
this nature. 


Also, it must be fully recognized that neither the pro- 
ducer nor the consumer is represented at the time these 
interim prices are established. It is government by de- 
cree, a@ summary and arbitrary action. Therefore, it be- 
comes imperative to restrict the impact of such administra- 
tive decrees to truly cases of emergency and to curtail, as 
much as possible, the period of time such prices are to be 
in effect. 


This brings us to the second and paramount issue; that 
is, whether the parties have a right to have a decision 
rendered on the evidence adduced on an application for a 
permanent certificate, particularly where the producer has 
already secured a temporary certificate based upon an 
artificially high guide line price. A corollary to this, is 


whether temporary guide line prices can be attacked in 
any way within a reasonable period of time by either the 
producer or the consumer. 


Within the last few months, there has been considerable 
judicial expression concerning the importance of limiting 
the dangers inherent in this interim period and of grant- 
ing all parties the due process normally afforded contested 
parties. For example, in Wisconsin v. F.P.C., supra, Judge 
Prettyman and the majority of the court expressed the 
opinion that the Commission can adopt such interim prices 
and method of regulation. However, in that case, the 
majority stated emphatically that it was not considering 
whether a particular rate fell within the area of reason- 
able computation. It also stated, 

“Of course, the agency would be required to be alert 
for artificial impulses in such a fair area price and 
the avenues of attack by consumers would have to be 
kept open without obstruction.’’ (Slip Opinion, Page 
18) 
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The Supreme Court has also enunciated the necessity that 
the Commission render prompt decisions based upon the 
evidence at hand and the dangers in relying upon Section 
5(a) proceedings in protecting the consumer. It should 
be remembered that the Commission in the CATCO case 
urged the proposition that it didn’t make too much dif- 
ference as to the level of prices in granting a certificate so 
long as the Commission could institute a Section 5(a) pro- 
ceeding. The 
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Commission claimed the consumer would adequately be 
protected. The Supreme Court was emphatic in stating 
that the overriding intent of Congress was to give the con- 
sumer full protective coverage as to the price. In the 
words of the Court, ‘‘The Act was so framed to afford 
consumers a complete, permanent and effective bond of 
protection from excessive rates and charges”’ and the Com- 


mission is obliged to effectively carry out this intent. Be- 
cause Section 5(a) proceedings are prospective only, gas 
purchasers therefore, have no protection from excessive 
charges collected during the pendency of a Section 5 pro- 
ceeding. See also Judge Fahy’s dissent in Wisconsin vs. 
F.P.C., supra. 


With these cases in mind and the principles established 
therein, let us examine this situation more closely. Here, 
to repeat, we have a questionable interim guide line price 
established as has been demonstrated, by no or inaccurate 
concepts of in lineness. For two years a number of tempo- 
rary certificates and one permanent certificate were issued 
based on this suspect price. Intervenors in this particular 
ease sought to contest the validity of the price in these 
four dockets. Now they are being told, we admit you are 
right but, because we have granted temporaries to other 
producers before we realized the error, we are not going 
to discriminate and determine the price in these four con- 
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tested dockets as excessive but rather compound the felony 
and allow everyone to collect the price. Surely, to do 
justice to the concept of interim prices, particularly when 
such prices are set without hearing and which are found 
to be excessive at the time of the establishment thereof 
and which are under attack in a fiercely contested hearing 
at such time, a fact known to the parties, (see Hassie Hunt 
Trust, et al., Docket Nos. G-191135, et al., order of December 
28, 1961) the Commission should not allow these prices to 
remain in effect any longer than necessary. This certainly 
is not keeping the avenues of attack open in line with 
Judge Prettyman’s warning. It is only partial gratifica- 
tion to the consumer to realize that the prices paid for 
all gas dedicated during these two years in these districts 
may be lowered prospectively in a Section 5(a) type of 
proceeding. The least that could be done is to set the 
price as to these four producers at their proper level now. 

The interim price situation is rapidly becoming a one- 
way street for the consumer. Judge Brown, in his recent 
decision *® claims that the Commission is using temporary 
certificates as the foundation for maintaining prices during 
the interim. The Court held that it was unlawful to con- 
dition the temporaries against price increases during the 
interim since it essentially violated the intent of the Nat- 
ural Gas Act. In brief, it was unfair to the producer. As 
a matter of fact, I concur with his opinion. But I also feel 
it is unfair to ask the 
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consumer to swallow temporary prices which may have been 
too high, as this case proves, and then to force them to rely 
upon the Commission’s willingness to act sua sponte for 
relief. I am cognizant of the Commission’s brief in its 
request for a rehearing in the Hunt case.* In my opinion, 


3H. L. Hunt, et al. v. F-P.C., Nos. 19065, et al., July 19, 1962 CA 10. 
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the position therein stated, namely, ‘‘the duration of these 
conditions will not, as the Court seemed to think, be meas- 
ured by the length of time necessary to determine just and 
reasonable rates for natural gas in area rate proceedings 
(the ‘‘four to fourteen years’’ estimate of Judge Pretty- 
man) but rather by the length of time necessary for the 
convening of an individual hearing on application for 
permanent certificate and for decision thereon’’, is entirely 
inconsistent with the majority here. These cases are appli- 
cations for permanent certificates but where is the deci- 
sion? Furthermore, the above-quoted statement is also in- 
consistent with the Commission’s general practice of in- 
corporating every application for a certificate in excess of 
the interim area price into the general area rate proceed- 
ing. 

In my view, the administrative embarrassment of a back- 
log and the administrative difficulties of conducting indivi- 
dual hearings and making decisions therein does not war- 
rant prohibiting either the producer from seeking legiti- 
mate increases or the consumer from contesting the valid- 
ity of the interim prices if such interim prices are to be the 
way of life for a number of years. It is hardly any con- 
solation to either party to say ‘‘don’t worry, we will review 
them periodically and use our ouija board to set new 
prices.’’ I am less than enthusiastic about my expertise to 
conjure up a fair price without the benefit of hearings in 
which parties can introduce evidence of in lineness, favored 
nation and triggering clauses in accordance with CATCO. 
Also, as Judge Fahy suggests in Wisconsin vs. F.P.C., 
supra, in his dissent, the Commission should not be affirmed 
in failing to decide present cases. It is true that that case 
involved Section 4(e) and 5(a) proceedings but the phil- 
osophy is the same. 


It seems to me after some experience on the Commission, 
that we would well consider the possibility of limiting tem- 
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porary certificates to cases of real emergency and grant 
such certificates on the basis of our temporary ceilings if 
they have been measured by in lineness but emphasize that 
the price specified is to be conditioned to the price de- 
termined in the hearing on the permanent. We then should 
immediately set the case for hearing. At these hearings, 
parties, of course, could intervene and seek to show that 
the guide line prices are out of line, as in this case, or that 
there are triggering clauses. Following conclusion of 
these proceedings, all these permanent certificates should 
be consolidated in the Area Rate Proceeding as a Section 
5(a) case in the event that such proceeding based on more 
adequate evidence in a contested case should disclose the 
interim guide line price as too high. ° 
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However, if a party desires to seek a rate increase, then a 
hearing should be scheduled and at this hearing cost of 


service should be permitted. This would also give the 
Commission and all parties a measuring rod to use in the 
area rate proceeding. 


In conclusion, it is my firm opinion that the Commission 
should grant the four producers a permanent certificate at 
15¢ per Mef effective this date. 


Cuartes R. Ross 
Charles R. Ross, 
Commissioner 


* * 


5 At this point, it becomes imperative that the area rate proceeding in 
all areas be completed as soon as possible. The producer is protected by his 
right under Hunt to file and fight for an increase, The consumer on the 
other hand risks the possibility, if area rate proceedings are delayed and 
the initial guide line prices are set deliberately high to avoid individual charges 
of confiscation, that the ultimate area price has in fact already been set due 
to the great number of certificates based on the guide line prices which a 
Commission would be reluctant to change for any reason. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docker Nos. G-18638 e¢ al. 
Docket No. CI60-71 


In the Matters of: Sketty Om Company, et al., ContTINEN- 
TaL Om Company, Firra AMENDMENT To STaTEMENT 
or GeneraL Pouicy No. 61-1 


Application of Continental Oil Company for Rehearing of Opinion 
No. 362 and Rehearing of Fifth Amendment to Statement of 
General Policy No. 61-1. 


Continental Oil Company (‘‘Continental’’), pursuant 
to Section 19(a) of the Natural Gas Act and Section 1.34 of 
the Commission’s Rules of Practice and Procedure, peti- 
tions the Commission for rehearing, and upon rehearing, 
for modification of the Commission’s Opinion No. 362 and 
order issued August 30, 1962, in the above proceedings and 
for rehearing, and upon rehearing, for recission of the 
Fifth Amendment to Statement of General Policy No. 61-1 
issued in adjunct with and as part of Opinion 362 in the 
above proceedings. In support of this Application for Re- 
hearing, Continental shows as follows: 
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ASSIGNMENT OF ERRORS 


Continental is the Applicant in Docket CI60-71 and is 
aggrieved by the aforesaid opinion and order and amend- 
ment to statement of general policy issued by the Com- 
mission. Being aggrieved, Continental assigns the follow- 


ing errors of the Commission: 


I. 


The Commission erred in conditioning the certificate 
issued to Continental so as to prohibit any total initial 
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price greater than 15 cents per Mef. In particular, the 
Commission erred: 


(1) In concluding that the ‘‘in line’’ price for sales of 
natural gas in Texas Railroad Commission District No. 4 
prior to September 28, 1960, was 15 cents per Mef. 


(2) In finding that certification of Continental’s sale at 
the proposed price of 16 cents per Mef is not in the public 
interest and would not serve the public convenience and 
necessity. 


II. 


The Commission erred in conditioning the certificate 
issued to Continental so as to subject the take-or-pay pro- 
visions of Continental’s contract to the provisions of any 
final order issued by the Commission in Docket R-199. 


9793 
I. 


The Commission erred in issuing the Fifth Amendment 
to General Policy Statement No. 161-1 on the basis of the 
record in these proceedings and as an adjunct of the 
opinion and order issued in these proceedings. 


ResTaTEMENT oF Errors 
I. 


The Commission erred in conditioning the price. 


The Commission has erroneously conceived a price line 
of 15 cents for Texas Railroad Commission District No. 4 
for the period immediately prior to September 28, 1960, 
by largely ignoring or otherwise disregarding the sub- 
stantial evidence of record in these proceedings. Every 
bit of evidence adduced in this record which shows field 
prices in excess of 15 cents for District 4 has been set aside 
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and ignored by the Commission in its decision in a clear 
effort to emasculate the record of any such evidence which 
would frustrate the resolution of a ‘‘15 cent price line.’’ 


Specifically, the Commission has acted contrary to the 
substantial evidence in throwing out without any legal 
foundation some thirty permanently certificated non- 
litigated sales made in 1956 and 1957 in the 16-17 cent 
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price range. At page 11 of Opinion 362, after admitting 
that the self-serving tabular presentation of District 4 field 
prices previously set forth does not include the sales which 
were, nonetheless, part of the Staff evidence upon which the 
Commission bases its decision, the Commission then states: 


‘‘The record does not show that the coastal 1956-1957 
sales were not subject to the same infirmities as those 
in the present proceeding.”’ 


This, indeed, misconstrues the burden of Applicants. Such 
substantial evidence of record, which even the Commission 
Staff recognized ‘‘is evidence of an existing price level of a 
16-17 cent price range,’’ cannot be obscured by raising a 
spectre of ‘‘there might have been’? infirmities. There was 
a time to show what these ‘‘infirmities’’ might have been 
in the Coastal proceedings. Now, however, in the record 
before the Commission in these proceedings, these sales are 
as much a part of the pattern of permanently certificated, 
non-reviewable field prices as are the other 14 to 18 cent 
prices shown by the same Staff Exhibit 24, from which the 
Commission gratuitously extracts the incomplete table of 
field prices set forth in the opinion. 


Similarly the Commission, without legal basis, seeks to 
eliminate from the substantial evidence of record the fact 
that other sales are made under temporary 
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certificates at prices higher than the ‘15 cent price line.” 
These temporary certificate prices, just because they are 
based upon ex parte consideration of the Commission, do 
not become nullities in ascertaining the level at which gas 
is being bought and sold in District 4. Even those prices 
which are still subject to litigation are valid evidence of 
the economie price pattern under which gas is available 
on the market. Mere challenge does not roll back price 
levels. 


While seeking on the one hand to disregard the evi- 
dence of record bearing on prices in the 16-17 cent price 
range, the Commission on the other hand has gone out- 
side the record to take notice of certificates which have 
been granted for sales in District 4 between 1958 and 1960 
‘at prices ranging down to 6 cents per Mef.’’? This extra- 
record resort of the Commission alone should compel the 
Commission to grant rehearing to afford Applicants an 
opportunity to show evidence to the contrary, pursuant to 
Section 7 of the Administrative Procedure Act, 5 USC 
Section 1006.* 


Not only has the Commission misconstrued the CATCO 
‘cin line’? concept in determining the ‘‘in line’’ price 
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for District 4 by largely ignoring relevant evidence of in- 
line prices. The Commission has wrongly assumed, even 
from its own incomplete tabulation, that ‘‘the great ma- 
jority of sales were at less than 15 cents.’’ (p. 11, but cf. 


1The only evidence of record concerning 1958-1960 sales at initial prices 
below 14 cents is the testimony of Staff witness Mr. Johnson that he does 
not know whether such sales are comparable to those shown in his Exhibit 


24 (Tr. 1188). 
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p. 9.)? Mistakes of fact as well as law appear to have 
affected the Commission’s action. 


Even assuming a 15 cent price line, however, the Com- 
mission further misconstrues the CATCO doctrine by hold- 
ing that the producer cost and financial requirements evi- 
dence in these proceedings is not relevant to determination 
of the initial certificate prices. After seeking to dictate a 
15 cent price line, the Commission would then foreclose the 
right of the producers to justify any price above the price 
line, despite the Supreme Court’s explicit recognition in 
CATCO that the public interest might require certifica- 
tion of sales at prices above the line. Both the industry- 
wide replacement cost evidence presented 
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by Texaco and the field cost evidence presented by Con- 
tinental are relevant to such justification in these certifi- 
eate proceedings. The Commission’s exclusion of such 
evidence would freeze the line, despite the lip service given 
to ‘‘the possibility that a producer may present compelling 
cireumstances’’ to justify higher prices. Evidence show- 
ing such compelling circumstances is just what has been 
presented by Texaco and Continental. The CATCO pre- 
cept that the Commission must concern itself with the re- 
quirements for finding and producing an adequate future 
supply of gas cannot be ignored. The producers’ cost 


2The table does not show this, The table shows 61 contracts with initial 
prices less than 15 cents vs. 72 contracts with prices from 15 cents up. 
Estimated first month volumes for the sales at less than 15 cents total 
3,497,478 Mef vs. estimated first month volumes of sales at 15 cents and 
up totaling 6,860,820 Mcf. This is the Commission’s tabulation, not the 
Staff’s total exhibit, which includes the Coastal sales at 16-17 cents. 


3 Although rejecting this evidence in Opinion 362, the Commission, with 
appalling inconsistency, reiterates in the Fifth Amendment to the Policy 
Statement giving ‘‘consideration to . . . cost information’’ in issuing the 
amendment. 
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and financial requirement evidence is the uncontradicted 
evidence of record that their contract prices are required 
to assure this supply. 


II. 


The Commission erred in conditioning take or pay upon 
R-199. 


Applicants seek ‘‘permanent’’ certificates in accordance 
with Section 7(e) of the Natural Gas Act. The Commis- 
sion cannot beg the issue in these proceedings and issue 
certificates conditioned so as to defer determination of vital 
issues affecting the producers’ applications to a later dis- 
position of rulemaking proceedings which are not consoli- 
dated with these proceedings and in which no evidentiary 
record will be developed. The Commission must decide all 
issues relevant to the issuance of producer 
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certificates in these proceedings at this time and on the 
merits of this record. Imposition of a condition to await 
the outcome of the proposed unilateral rulemaking at 
Docket R-199 is vague, indefinite, unlawful, and void. Such 
a delayed post-facto ‘‘condition’’ would permit the Com- 
mission to go around and outside the record in these pro- 
ceedings and change the producers’ certificates without 
further hearing and without affording the producers an op- 
portunity to accept or reject their certificates in the light 
of the subsequently dictated conditions. 


Iii. 


The Commission erred in amending the Policy Statement. 


By attempting to promulgate an amendment to the State- 
ment of General Policy based upon and as a result of 
findings determined supposedly on the record in these pro- 
ceedings, the Commission hypocritically disregards its own 
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recent statement in Opinion 350, Panhandle Eastern Pipe- 
line Company et al., Dockets CP60-103 et al., that individual 
proceedings should not become the forum for changing 
a policy statement price level. The amendment to the 
Policy Statement is unwarranted on the record in these 
proceedings, because there is simply no evidentiary basis 
for concluding that 16 cents is the in-line price level as of 
September 28, 1960, August 30, 1962, or any other time. 
Because of the general applicability of the Policy State- 
ment to other 
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parties not involved in these proceedings, it is particularly 
inappropriate to amend the Statement as an adjunct of 
any findings in these proceedings, as the Commission at 
one time reminded us in the Panhandle Eastern opinion. 
In view of the evidence before the Commission in numerous 
proceedings of a price level at least in the 16-17 cent range, 


the only appropriate forum in which the Commission at 
this time should undertake an amendment of the Policy 
Statement is a suitable area hearing convened for the pur- 
pose of reviewing and determining the proper area price 
level. 


Wuererore, Continental respectfully prays that the Com- 
mission grant rehearing of Opinion 362 and the Fifth 
Amendment to Statement of General Policy 61-1, and 
thereupon modify the same to eliminate the initial price 
condition and take-or-pay condition imposed upon Conti- 
nental in Opinion 362 and to revoke the change in initial 
price level announced by the Policy Statement amend- 


ment. 
Respectfully submitted, 


Tom Burton 
Tom Burton 
Attorney for Continental Ou Company 
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State or Texas 
Country or Hargis 


Tom Burrow, being duly sworn according to law, deposes 
and says that he is an attorney for Continental Oil Com- 
pany; that he is duly authorized to make this affidavit; that 
he has read the foregoing; that he is familiar with the 
facts set forth therein; and that such facts are true and 
correct to the best of his knowledge and belief. 


Tom Burton 
Tom Burton 


Sworn to and subscribed before me this 26th day of Sep- 
tember, 1962. 
Hawi R. Maveiey 
Notary Public in and for 
Harris County, Texas 


My Commission expires 
June 1, 1963. 
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FILES 
(ORIGINAL) 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docketed September 28, 1962 
Docket Nos. G-18638, et al. 
Docket No. C160-428 


In the Matter of Sxetty Om Company, et al., Sunray DX 
Om Company (formerly Sunray Mip-Contixnent Oi 
Company), Firra AMENDMENT To STATEMENT OF GEN- 
ERAL Poxicy No. 61-1. 


Application of Sunray DX Oil Company for Rehearing of Opinion 
No. 362 and Rehearing of Fifth Amendment to Statement of 
General Policy No. 61-1. 


Sunray DX Om Company (Sunray), pursuant to Sec- 
tion 19(a) of the Natural Gas Act and Section 1.34 of the 
Federal Power Commission’s Rules of Practice and Pro- 
cedure, petitions the Federal Power Commission (Commis- 
sion) for rehearing, and upon rehearing, for modification 
of the Commission’s Opinion No. 362 and Order issued 
August 30, 1962, in the above proceedings and for rehear- 
ing, and upon rehearing, for rescission of the Fifth Amend- 
ment to Statement of General Policy No. 61-1 issued in 
adjunct with and as 
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a part of Opinion No. 362 in the above proceedings. In 
support of this application for rehearing, Sunray would 
shows as follows: 


1 


The property from which the gas sale made by Sunray 
involved in its certificate proceeding in Docket No. CI60- 
428 is also a property from which Continental Oil Company 
(Continental) makes a sale of gas, which is involved in 
Continental’s proceeding in CI60-71, one of the certificate 
applications involved in this consolidated proceeding. 


2. 


Sunray has reviewed the Application for Rehearing 
filed, or to be filed, by Continental in its Docket No. CI60- 
71 and agrees with the views, arguments and prayers for 
relief contained therein, all of which Sunray deems to be 
equally applicable to Sunray’s proceeding in Docket No. 
CI60-428. 


3. 


Therefore, Sunray does hereby adopt, and incorporates 
herein by reference thereto, as its arguments in support of 
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its Application for Rehearing, the arguments advanced in 
Continental’s Application for Rehearing relating to its 
Docket No. CI60-71, filed, or to be filed, in this consolidated 
proceeding. 


Wherefore, Sunray respectfully prays that the Commis- 
sion grant rehearing of Opinion No. 362 and the Fifth 
Amendment to Statement of General Policy No. 61-1, and 
thereupon modify said Opinion No. 362 to eliminate the 
initial price condition and take-or-pay condition imposed 
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upon Sunray in said Opinion No. 362 and to revoke the 
change in initial price level announced by the Fifth Amend- 
ment to Statement of General Policy No. 61-1. 


Respectfully submitted, 


Homer E. McEwen, Jr. 

Homer E. McEwen, Jr. 
P. O. Box 2039 
Tulsa 2, Oklahoma 


Date E. Dory 
1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Attorneys for Sunray DX Oil 
Company 
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VERIFICATION 


Stare oF OKLAHOMA 
County oF Tusa, SS.: 


Homer E. McEwen, Jr., being first duly sworn, deposes 
and says: That he is an Attorney for Sunray DX Om Com- 
pany; that as such he has signed the foregoing for and on 
behalf of said corporation; that he is authorized so to do; 
and that he has read the foregoing Application of Sunray 
DX Oil Company for Rehearing of Opinion No. 362 and 
Rehearing of Fifth Amendment to Statement of General 
Policy No. 61-1 and is familiar with the contents thereof 
and that the matters and things therein set forth are true 
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and correct to the best of his knowledge, information and 
belief. 


Homer E. McEwen, Jr. 
Homer E. McEwen, Jr. 


Subscribed and sworn to before me, a Notary Public, on 
this 26th day of September, 1962. 


Sammye D. Hit 
Notary Public 


My Commission Expires: 
October 2, 1964 


(Seal) 
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BEFORE THE FEDERAL POWER COMMISSION 
Docketed September 28, 1962 
G-18638, et al. 


In the Matters of 
SKELLY Om Company, et al. 


Application of New York Commission for Rehearing and 
Reconsideration. 
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Pursuant to Section 19(a) of the Natural Gas Act and 
Section 1.34 of the Commission’s Rules of Practice and 
Procedure, the Public Service Commission of the State 
of New York hereby applies for rehearing and reconsidera- 
tion of Opinion No. 362, issued August 30, 1962 in this pro- 
ceeding. 


We are in full agreement with much that the Commis- 
sion states in Opinion No. 362; three aspects of that opin, 
ion, however, appear to us to be erroneous both as a matter 
of law and as a matter of sound policy. Specifically, we 
contend that: 


1. There is no substantial evidence to support the find- 
ing of a line in excess of 14.6¢ per Mef for sales from 
Texas Railroad District No. 4. 


2. In determining the proper price line, the Commission 
may give no weight either to the initial price level set forth 
in its Statement of General Policy of September 28, 1960 
or to the prices contained in contracts for which the Com- 
mission has granted ex parte temporary certificates. Ac- 
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cordingly, the Commission erred in failing to apply the 
“‘pre-Statement’’ price line to contracts entered into after 
issuance of the Statement. 


9816 


3. Where the Commission, in violation of Catco, has 
issued unconditioned temporary certificates at a price sub- 
sequently determined to be out of line, it has the power, 
and indeed is obligated, to direct refunds on all amounts 
collected in excess of the in-line price. 


Before proceeding to a discussion of each of the points 
just listed, we would like to make a general observation 
which cuts across all three, and is basic to an understand- 
ing of our position. Consumers in general, including the 
consumers represented by the Public Service Commission 
of the State of New York, are parties vitally interested in 
the determination of appropriate price lines, and hence are 
entitled as a matter of elementary due process to have 
notice of any proceeding in which the price line for one 
of their supply areas will be determined or modified. To 
state the same principle somewhat differently, the Federal 
Power Commission lacks jurisdiction to determine or 
modify a price line without giving affected state commis- 
sions notice and an opportunity to be heard. 


I. There Is No Substantial Evidence to Support the Find- 
ing of a Line in Excess of 14.6¢ Per Mcf for Sales from 
Texas Railroad District No. 4. 


The Commission’s discussion of the appropriate price 
line for Railroad District 4 appears at pages 5-14 of the 
mimeographed edition of Opinion 362. We are in accord 
with the Commission’s views as to the manner in which 
the price line should be determined (pages 5-11). Our 
disagreement is with the first paragraph on page 12, which 
interprets the tabulation of staff evidence set forth at page 
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9 and concludes, via an obscure line of reasoning, that 
the in-line price is 15.0¢. Since the 
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Commission apparently concedes that the evidence as pre- 
sented by the staff is inadequate to support a price line in 
excess of 14.6¢—‘‘the evidence shows only two contracts 
at 14.6 cents, two at 14.8 cents and one at 15 cents’’ [em- 
phasis added]—it adds to this staff data evidence not in 
the record and of undisclosed origin that two temporary 
certificates at 14.6¢, one at 14.8¢, and two at 15¢ ‘‘have 
subsequently been made permanent in other proceedings’’. 
We are, however, given no citation to these other proceed- 
ings, and are thereby prevented from commenting upon 
them. As to such temporaries which have become perma- 
nent, we would request that the Commission identify them 
by docket and by date of permanent certificate; until the 
Commission does so, its findings rest on hidden evidence, 


which cannot legally support its action. 


As to the two contracts at 14.8¢ and the one at 15¢ which 
are in evidence, we shall demonstrate that they cannot pro- 
vide any proper basis for the finding of a line in excess 
of 14.6¢. The two contracts allegedly at 14.8¢ are, in 
point of fact, the identical contract, dated March 25, 1958, 
covering the sale of gas to United Gas Pipe Line from the 
Old Ingleside Field in San Patricio and Nueces Counties. 
Both Renwar Oil and Phillips Petroleum had a 50% work- 
ing interest in this lease, but because each was a signatory, 
each filed a separate application for a certificate; Ren- 
war’s was docketed as G-15518, Phillips’ as G-15809. 
Neither application shows the contract price. A study of 
the underlying contract, however, reveals that the stated 
price is 14.613¢ per Mef; and, indeed, Renwar in a letter 
of December 11, 1958 specifically urges the fact that its 
initial price is 
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only 14.613¢ as the basis for setting its application for the 
shortened hearing procedure. Shortly thereafter, on Janu- 
ary 5, 1959, the FPC issued a notice consolidating the Ren- 
war and Phillips dockets with fifteen other applications 
and providing an informal hearing on February 5, 1959. 
The notice makes no mention of the initial price proposed. 
Following the holding of an informal hearing, a certificate 
was issued to Renwar and Phillips by order dated Febru- 
ary 18, 1959; this order again makes no mention of the 
initial price involved. 


The volumes of gas covered by the Old Ingleside con- 
tract were at best miniscule, and apparently no deliveries 
are presently being made. Although the chart on page 9 
of Opinion 362 shows an estimated first month volume of 
80,550 Mef for these ‘‘two’’ sales, United Gas Pipe Line’s 
Annual Report (Form 2) for 1960 shows an annual total 
of 96,545 Mcf purchased from these two producers; this 
is a monthly average of 8,000 Mef, or one-tenth the amount 
shown in Opinion 362. It represented, in 1960, an average 
of less than 265 Mef per day; the total 1960 revenue paid 
to the two producers was $14,617.22. In other words, had 
New York been given notice and intervened and been suc- 
cessful in securing a price condition of, say, 1.0¢ per Mef 
(down to 13.6¢), the reduction in United’s 1960 costs would 
have amounted to only $1,000. The 1960 impact, however, 
was enormous as compared with that in 1961. United’s 
Form for 1961 shows no deliveries at all, and this infor- 
mation is corroborated by Phillips Petroleum’s Annual Re- 
port (Form 301), which shows a listed price of 14.61¢ per 
Mef, but no deliveries. 


9819 


It is clear, therefore, that the two contracts at 14.8¢ as 
shown on Staff Exhibit No. 24 cannot be relied upon to 
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support a price line in excess of 14.6¢ because the two 
contracts are in fact only one contract, the contract price 
is 14.613¢, no adequate notice was ever given that the ap- 
plications involved the determination of a price line, the 
hearing was held under the abridged procedure in which 
no substantive determination was intended to be made or 
could legally be made,’ and the volumes of gas—265 Mef 
per day in the first full year, evaporating to zero in the 
second year—are trivial. 


This places the entire burden of the 15.0¢ line on a 
single sale, that made by Sunray Mid-Continent pursuant 
to a certificate granted on February 9, 
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1960 in G-19511, a docket whose history is, if anything, 
more interesting than that of the Old Ingleside sale to 
United. Sunray’s application to make this sale to South 
Texas Natural Gas Gathering was originally docketed as 
G-17051, and was consolidated by FPC notice of February 


21The Commission’s Examiners have, on at least two occasions, noted the 
limited reliance which may be placed on orders issued in non-contested ‘‘short- 
ened procedure’’ hearings: 


‘‘The recitation of prices authorized in orders issued in ‘shortened pro- 
cedure’ cases for the purpose of establishing the ‘in line’ price is not 
generally as satisfactory for judgment purposes as the citation of cases 
where the price issue has been the subject of a reasoned conclusion. The 
determinations made in the ‘shortened procedure’ cases are the equivalent 
of the determinations made in courts of law where the judgments were 
obtained by default. Their value for the purpose of establishing a 
precedent would appear to be limited.’’ Texaco Seaboard et al., CI61-118 
et al., Examiner’s Decision, September 25, 1962, Mimeo. p. 28. 


¢¢, . . when orders issued in shortened procedure cases are cited, 
care must be exercised not to expand the meaning of these cases as prece- 
dents beyond the specific facts involved therein, for it is clear that these 
eases have not withstood the heat of contest and that they may not be 
adequate to support the grant of authority sought when subjected to the 
fire of controversy.’? P. B. Rutherford, G-10922, Examiner’s Decision, 


September 22, 1959, Mimeo. p. 11, 
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20, 1959 with (1) the applications of a group of other 
producers to sell to South Texas, (2) the application of 
South Texas (G-17050) to transport and resell the gas 
to Texas Illinois, and (3) the application of Texas Illinois 
(G-14829) to purchase from South Texas. On March 26, 
1959 the Public Service Commission of the State of New 
York filed a timely notice of intervention in the consoli- 
dated dockets; on April 27, however, the FPC excluded 
New York. Although New York’s exclusion was subse- 
quently reversed by the D.C. Circuit—New York Commis- 
sion v. F.P.C., 295 F.2d 140 (D.C. Cir. 1961), cert. denied, 
368 U.S. 948—from the date of New York’s improper ex- 
clusion until the date of the D.C. Cireuit’s remand, New 
York was not served with the papers in this proceeding. 
With New York excluded, the FPC proceeded to grant un- 
conditioned certificates to all of the applicants in the Texas 
Illinois, South Texas Natural Gas Gathering project, 22 
FPC 979. The Sunray application, however, was, for a 
rather unique reason, handled differently. At the time 
Sunray made its application, it was urging the position— 
subsequently rejected by the Supreme Court in Sunray 
Mid-Continent v. F.P.C., 364 U.S. 137 (1960)—that it was 
entitled to a certificate limited to the period of its under- 
lying contract. This position had been rejected by the 
FPC in other Sunray dockets and was similarly rejected by 
the Examiner’s 
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decision, issued August 25, 1959, in G-14829 et al. In lieu 
of filing exceptions to the Examiner’s decision, Sunray en- 
tered into a ‘‘new’’ contract with South Texas, identical 
in all respects with the contract involved in G-17051 except 
that it limited the dedication to existing producing horizons. 
Sunray thereupon filed a notice in G-17051 (which New 
York did not receive because it had been wrongly excluded) 
that it was refiling its application with the ‘‘new”’ con- 
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tract, and a revised application was subsequently docketed 
as G-19511. A notice of the application in G-19511 was 
issued December 17, 1959; it made no mention of the pro- 
posed initial price or, for that matter, that any initial price 
issue was involved. A five-minute informal hearing was 
held in G-19511 on January 26, 1960, and on February 9, 
1960 the FPC issued its order granting a certificate to 
Sunray. The order likewise makes no mention of initial 
price. 

Wholly aside from the notice problem, the relatively 
minor volumes involved disqualify the Sunray sale from 
the precedent-setting role the FPC would have it play. 
The estimated first month’s volumes of 116,370 Mef (3,800 
Mef a day) do not indicate a major sale, and actual experi- 
ence has proven even this modest estimate to be over- 
optimistic. Sunray’s Annual Reports (Form 301) show 
total deliveries in 1960 of 877,369 Mef (2,400 Mef a day), 
dropping in 1961 to 597,787 Mef (1,600 Mef a day), less 
than half of the original estimate relied on by the Com- 
mission. 

To sum up, the certificate issued to Sunray in G-19511 
provides no basis for determining a price line in excess of 
14.6¢ because no notice was given that an initial price issue 
was involved, the New York Commission 
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was in effect excluded from the hearing,’ and the applica- 
tion was heard under the abridged procedure, in which no 
substantive determination was intended to be made or 
could legally be made.* Furthermore, while the Sunray 


2Had New York not been wrongfully excluded from G-17051, it would, 
as a party, have received notice of Sunray’s application in G-19511. As a 
procedural matter, Sunray’s amended contract probably should have been 
treated as an amendment to its application in G-17051 rather than docketed 
as a new proceeding. 


$See fn. 1, supra. 
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sale is considerably larger than the Old Ingleside driblet, 
it is, at 1,600 Mef per day, hardly of major proportions 
when compared with such genuine price-setters as CATCO 
(originally estimated at 240,000 Mef per day) and Rayne 
field (100,000 Mef a day).* 
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II. The Commission Erred in Failing to Apply the Price 
Line to Post-September 1960 Contracts. 


As noted, the Commission’s August 30 order finds the 
appropriate in-line price to be 15¢ per Mef for 1958-60. 
The Commission then uses this finding as the basis for 
issuing permanent certificates to all but four producers on 
condition that the initial rate be reduced to 15¢. It de- 
clines to issue similar rate-conditioned permanent certifi- 
cates to these four—Katz Oil Co., C161-627; Jake L. Ha- 
mon, CI61-922; Sun Oil Co., CI61-956; and Texaco Inc., 


CI61-961—on the ground that their contracts were entered 
into after September 28, 1960, the date on which the Com- 


«The consequences of permitting a minor sale like Sunray’s—which gene- 
rated gross revenues of less than $90,000 in 1961—to increase the price 
level in a major producing area by .4¢ per Mef was vividly described by 
Chairman Swindler in a speech delivered before INGAA, September 19, 1961, 
in Houston, Texas: 


**T am fully aware of the great responsibilities of the Commission in the 
field of producer rates, This year the industry will probably sell some- 
thing in the order of 13 trillion cubic feet of gas. A difference of 2 
cent a thousand cubic feet is equal to $130,000,000 a year. <A cent a 
thousand difference in the value of the estimated proven reserves is 
equal to approximately 21% billion dollars, If we calculate on the basis 
of the estimates of recoverable gas in the ground in the United States, 
each cent per thousand is roughly equal to 15 billion dollars. These are 
indeed astronomical figures, even in Texas, so large that in computing 
them I checked several times to be sure I was not running in an extra string 
of zeros, They emphasize that the rate decisions of the Commission 
have an enormous economic impact, and that they must be made with 
the most sober care for fair dealing as between producers and con- 
sumers, I can assure you the Commission does not take this responsi- 


bility lightly.” 
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mission announced in its Statement of General Policy an 
initial price level of 18¢ per Mef for Texas Railroad Dis- 
trict 4. (As shown in footnote 25 of Opinion 362, the 
four producers entered into their contracts within three 
months of the September 1960 Policy Statement.) 


The Commission advances two reasons for its failure to 
treat Kats, et al. in the same manner as it has treated the 
other producers. First, it says that the announcement of 
the Statement of General Policy, per se, may have changed 
the District 4 price line, which, in the absence of the 
Statement, would be 15¢. Second, it observes that it has 
granted unconditioned temporary certificates to a number 
of other producers in District 4 whose contracts were 
dated subsequent to the Policy Statement, and suggests 
that it would not be fair if a rate condition were imposed 
on Katz, et al. while the other producers were permitted 
to collect their contract rates. Neither of these reasons 
constitutes a valid basis, either as a matter of sound 
policy or as a matter of law, for the Commission’s action. 
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A. No Effect May Be Accorded the Statement of General 
Policy. 


The effect, if any, to be accorded to the Statement of 
General policy is, we submit, a question of law which 
should be decided now. Even if the effect were to be re- 
garded as a matter of policy, however, there would be no 
justification for deferring action on this matter, especially 
where, as here, to do so permits the continued collection of 
prices which are, by the Commission’s own standards, out 
of line and which have never received the careful scrutiny 
required by Catco.° Decision of this matter does not re- 

5 That the temporaries are of dubious validity in any event, see Motion of 
New York Commission to Annul Temporary Certificates, filed September 18, 
1962 in Hurley Oil, G-17775. 
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quire further hearing, and in fact further hearings would 
add absolutely nothing to the knowledge which the Com- 
mission already has. 


For our position on the merits of whether the announce- 
ment of the Statement of General Policy can be accorded 
any weight in the determination of an in-line price, we 
rely on and incorporate by reference the excellent dissent- 
ing opinions of Commissioners Morgan and Ross to the 
Commission’s August 30 order in the Skelly dockets and 
to the Fifth Amendment to the Statement of General 
Policy, issued contemporaneously with the Skelly deci- 
sion. 


At the risk of repetition, we would add to those dissents 
only the following: The initial price levels set forth in 
the Statement of General Policy have validity only inso- 
far as they coincide with the standards set forth by the 
Supreme Court in Catco. Phrased somewhat differently 
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but to the identical effect, the price line is the price line, 
regardless of whether it has been discovered by the Com- 
mission either in a decision or in a policy statement, and 
an erroneous finding of price line, whether in a decision 
such as the original Catco case or in a policy statement, is 
null and void and of no effect. Thus, as the Commission 
itself now concedes, the September 28, 1960 announcement 
of an initial price level of 18¢ in District 4 was erroneous 
and has no more effect than the now-reversed Catco and 
Transco-Seaboard decisions. And if, as the Commission 
now contends, the appropriate price line for 1958-60 is 
15¢, then that is the price line which must, as a matter 
of law, be ‘‘held’’ until either (1) the Commission in this 
or in a subsequent proceeding concludes that its determi- 
nation of the price line was erroneous because it did not 
comply with the Supreme Court’s Catco standard or (2) 
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the price line is changed at the conclusion of an area rate 
proceeding designed for that purpose. The Supreme 
Court’s direction to this Commission to hold the line can- 
not be obeyed by adjusting the line upward via the device 
of ‘‘vintaging”’ or otherwise according weight to irrelevant 
considerations. 


B. No Effect May Be Accorded the Issuance of Temporary 
Certificates to Other Producers. 


As a second basis for declining to issue rate-conditioned 
permanent certificates to Katz, et al., the Commission ap- 
pears to rely on ‘‘the fact [of which it takes ‘judicial 
notice’] that at least 21 other temporary certificates ... 
have been issued without price condition for sales in Rail- 
road District No. 4 contracted for since the issuance of 
the policy statement at prices between 15 cents and 18 
cents per Mef.’’ 


9826 


It is doubtful whether the Commission may properly 
take ‘‘judicial’’ notice of these temporaries inasmuch as 
their issuance is not a matter of common knowledge but 
a matter of private knowledge only on the part of the 
Commission, the applicant, and the purchasing pipeline. 
In any event, we would request, pursuant to Section 7(d) 
of the Administrative Procedure Act, 5 U.S.C. § 1006(d), 
and Section 1.26(d) of the Commission’s Rules of Practice 
and Procedure, an opportunity to show that some or all of 
the temporaries relied upon may be legal nullities.* 


Wholly aside from whether the Commission may prop- 
erly take judicial notice of the fact of 21 other temporary 
certificates, however, we contend that the existence of such 
temporaries, even if valid, provides no support for the 


6 See our recently filed motion in Hurley Oil, supra fn. 5, 
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Commission’s action here. This is so for several reasons. 
First, a temporary certificate is granted ex parte without 
notice to parties who might wish to be heard on the pro- 
priety of the price involved. Second, even where granted 
without a condition, such grant on an ex parte basis with- 
out hearing or record can hardly be said to constitute a 
determination that the price contained in the temporary 
is the appropriate price line. Third, from the Commis- 
sion’s own finding that the appropriate price line in Dis- 
trict 4 was 15¢ prior to the Policy Statement and from 
our previous demonstration that neither the Policy State- 
ment nor any other erroneous promulgation can legally 
change the price line, it follows that these temporaries, 
even if validly issued (in the sense that they were designed 
to meet an ‘‘emergency”’ situation and to maintain serv- 
ice to existing markets), were illegal within 
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the meaning of Catco in that they permitted collection of 
an out-of-line price. 


Presumably the Commission’s purpose in citing the ex- 
istence of 21 other temporary certificates was to suggest 
that it would not be fair if a 15¢ condition were required 
of Katz, et al. while the other 21 producers were permitted 
to continue to collect their higher prices. Such an argument, 
however, proves too much and too little. If we assume, as 
we believe the Commission would certainly be willing to 
assume, that all 25 temporary certificates call for the collec- 
tion of prices which may be excessive, and if we further 
assume, as the Commission wants to assume (but we do 
not, see below), that no refunds should be ordered when 
the prices are finally determined to be out of line, then 
it follows that each day’s delay works irreparable injury 
to the consumer and bestows an unjustified windfall on the 
producer. The present situation is that four dockets, 
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which have gone through complete and full hearing, are 
now ready for disposition; as to these four the continued 
injury to the consumer and the continued windfall to the 
producer may be halted. To refuse to take this corrective 
action now because the procedural status of 21 other dockets 
may not permit similar corrective action is tantamount to 
saying that there should be no regulation at all until a 
just and reasonable rate can be fixed for each and every 
producer and for each and every sale. 


Ill. The Commission Erred in Failing to Require Refunds. 


The Commission’s failure to require refunds of amounts 
collected in excess of the price determined to be in-line, 
thereby permitting an 
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unjustified windfall to the producer at the expense of the 
consumer, represents, in our view, the most serious error 
in Opinion 362. 


We gather that the Commission failed to order refunds 
because it doubted its power to do so. Such doubts are 
unfounded; as we shall show, there are at least three 
separate bases on which the Commission may order re- 
funds here. 


First, we submit that no temporary certificate can be 
interpreted to carry with it a guarantee that the recipient 
will be permitted to retain charges which, after hearing, 
are found to be excessive. For one thing, such an interpre- 
tation would be inconsistent with the boiler-plate reserva- 
tion included in every temporary, that the Commission’s 
issuance of the temporary and acceptance of the rate sched- 
ule under which the sale will be made ‘‘are without preju- 
dice to such final disposition of the application for a cer- 
tificate as the record may require.’’ For another, such an 
interpretation would be wholly inconsistent with the sum- 
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mary and ex parte nature of the procedure under which 
temporaries are issued.” 


9829 


The Commission has repeatedly, and very properly, ex- 
ercised its power to order refunds in cases involving ju- 
dicial reversals of excessive initial price authorizations, 
even where the certificate was granted on a permanent 
basis after full hearing. Continental Oil, et al., G-11024, 
et al., Op. 351, January 22, 1962 (Catco on remand); So- 
cony Mobile Oil Co., G-13780, February 9, 1962 (a Transco- 
Seaboard docket on remand); Texaco-Seaboard, et al., G- 
13169, et al., January 10, 1962 and March 7, 1962 (the 
remaining Transco-Seaboard dockets on remand). For 
it now to hold to the contrary in a case involving, in effect, 
its own reversal of excessive initial price authorizations, 
granted ex parte on a temporary basis with no hearing, 
seems to us to be wholly illogical. Indeed, if the Commis- 


sion’s reasoning were well-founded on this score, it might 
better serve the consuming public by issuing unconditioned 
permanent certificates for the Skelly sales at their out-of- 
line contract prices; such action would lay the foundation 
for a Catco-type appeal, followed by a Catco-type re- 
versal, a Catco-type remand, and a Catco-type Commission 
order on remand directing full refunds of excessive amounts. 


7A recent Commission analysis of the summary nature of temporaries is 
pertinent here: 


«¢, .. in issuing temporaries for the benefit of the producer applicants 
the Commission must take account of the fact that consumer interests, 
which will have the statutory protection of a hearing prior to the 
issuance of any permanent certificate, have no similar opportunity for 
participation at this earlier stage. In view of the finding which the 
Commission made in these cases as to the possible effect of the pro- 
ducers’ collecting their full contract price during the term of the tempo- 
rary, it would be extremely dubious whether the Commission could take 
ex parte action subjecting consumer interests to those dangers.’’ Peti- 
tion of FPC for Rehearing En Bane, filed August 1962, in Hunt v. 
F.P.C., 5th Cir. 19065, p. 4 
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To suggest that the Commission is powerless to rectify 
an error committed on temporary certification unless it 
compounds the error on permanent certification is obviously 
absurd; yet this is the conclusion which follows from the 
reasoning in Opinion 362. 

For these reasons, we have consistently taken the posi- 
tion® that every temporary certificate carries with it an 
implicit refund condition 
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which operates to prevent a producer from retaining out- 
of-line prices. If such a condition were not implicit, a 
temporary certificate which permitted collection of out-of- 
line prices would be illegal, for its issuance would be nothing 
more than a back-door attempt to reach the result forbid- 
den by Catco; and it is axiomatic that no Commission order 
should be construed in a way that renders it illegal, par- 
ticularly where, as here, opportunity to appeal from the 
order was, through lack of notice, effectively denied. We 
do not suggest that the Commission could order refunds 
of any amounts; we urge only that the Commission has 
the power to order refunds of excessive amounts. Surely 
no producer can be heard to complain of a refund require- 
ment that permits him during the life of the temporary 
—issued for his benefit—to retain the maximum in-line 
price, which by definition is the maximum price when the 
Commission could have allowed on permanent certifica- 


8 See, for example, answer of New York Commission filed June 24, 1960 in 
K & H. Operating Co., G-18058. 

9 Substantially the same view was expressed by the Commission in an 
analogous situation in which it amended previously issued unconditional cer- 
tificates over producer objections: 

‘¢Nor can our action cause any legal injury to the producers. . . . 
[Imposing rate conditions] does nothing more than apply to them the 
requirements of law that their initial rates must be found fair and 
lawful before they can be certificated. No more can they ask.’’ Coastal 
Transmission Corp. et al., G-18338 et al., 26 FPC 677 at 680 (Novem- 
ber 2, 1961). 
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tion. But for the producer’s claim of economic need, the 
sale would not have commenced until after a public hearing 
and after the determination of the proper price line. In 
equity and good conscience, the producer should not be 
permitted the out-of-line windfall, at the expense 
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of the consumer, because of ‘‘emergency’’ action taken at 
the producer’s behest and for the producer’s benefit. 


Second, if it is assumed that a refund condition is not 
implicit in every temporary, then (1) the FPC should 
have imposed an express refund condition when it issued 
the temporaries here involved, (2) its failure to do so 
was error, and (3) such error should be corrected now. 
There is no doubt that the Commission has power to amend 
its prior erroneous orders: 


‘<The Commission, like a court of equity, has con- 
tinuing inherent power to ‘vacate, alter, or amend’ its 
orders. Wayne United Gas Co. v. Owens-Illinois Glass 
Co., 300 U.S. 131, 136; Zemmern v. United States, 298 
U.S. 167, 168-169. And the Natural Gas Act does not 
leave this matter open to any question. Section 16 
expressly provides that the ‘Commission shall have 
power to prescribe, issue, make, amend and rescind 
such orders * * * as it may find necessary or appropri- 
ate to carry out the provisions of this act. * * *’ 
See Mississippi River Fuel Corp. v. F.P.C., supra, 108 
AppDC 284, 281 F.2d at 926; compare P.U.C. of Con- 
necticut v. F.P.C., 205 F.2d 116, 120 (CA3), and Mon- 
tana-Dakota Utilities Co. v. Northwestern Public Serv- 
ice Co., 341 U.S. 246, 260 (Frankfurter, J., dissent- 
ing).’? Brief for FPC, filed September 10, 1962 in 
Pan American Petroleum Corp. v. F.P.C., D.C. Cir. 
Nos. 16787 et al., p. 35. (Emphasis in original.) 


The concept of ‘‘the Commission’s continuing jurisdic- 
tion over its own orders”’ is developed at length at pages 
35-38 of the brief just cited, but the general rule, taken 
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from Judge Edgerton’s decision in National Rifle Asso- 
ciation v. Young, 134 F.2d 524 at 526 (D.C. Cir. 1943), is 
set forth concisely : 
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‘What errors administrative agencies themselves may 
correct depends ultimately upon the balance of conflict- 
ing considerations. It is always desirable that con- 
troversies be settled quickly and finally, but it is also 
desirable that they be settled correctly.’’ 


The Commission’s brief in the Pan American case also 
notes that there is an exception to an agency’s power to 
amend prior incorrect orders where a ‘“‘legally effective 
certificate’? is involved, C.A.B. v. Delta Air Lines, 367 U.S. 
316 (1961), but the exception does not apply here, first 
because a temporary certificate was involved, and second 
because the certificate without refund conditions was illegal 
under Catco. Less than a year ago, the Commission re- 
jected producer contentions, based on C.A.B. v. Delta Air 
Lines, supra, that it lacked power to impose rate condi- 
tions in previously issued permanent certificates that con- 
tained no such conditions, stating: 
“The short answer to this argument [of the producers] 
is that these certificates never became effective and 
hence under the Act we had and have full power to 
amend or rescind them if the circumstances warrant.’’ 
Coastal Transmission Corp., et al., G-18338, et al., 26 
FPC 677 at 680 (November 2, 1961.) 


Finally, even if the Commission should assume that it 
did not have the right to order refunds under the original 
temporaries or the power to amend the temporaries now 
so that it would have such right, the Commission’s express 
power, under Section 7(e), to attach conditions to a perma- 
nent certificate would cover the present situation. The 
issuance of a temporary, unlike the issuance of a perma- 
nent, does not conclude the proceeding, 
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leaving rate adjustment to a future Section 5 investigation. 
Rather the issuance of a temporary leaves the proceeding 
intact, and in fact contemplates a public hearing on the 
very application which underlies the temporary. 

IV. Due Process Requires that Rehearing Be Granted. 

New York’s instant application for rehearing raises a 
fundamental issue of due process—the right to a fair hear- 
ing. 

In the fall of 1954, a few months after the Supreme 
Court’s Phillips decision, all of Tennessee Gas Transmis- 
sion Company’s District 4 contracts were redetermined 
by reference to the average of the three highest prices then 
being paid in the District; this average resulted in a re- 
determined price of 12.1¢ per Mecf. Thus, had the Com- 
mission at the time of Phillips or shortly thereafter deter- 
mined an in-line price, and had it used the remarkably 
generous standard of the average of the three highest 
prices then being paid, the in-line price would have been 
12.1¢ per Mcf. And regardless of whether the FPC made 
a formal finding, the line in late 1954, as a matter of fact 
and as a matter of law, was no higher than 12.1¢ per Mef. 

How, then, was this 12.1¢ price line transmitted into 
the 15.0¢ found by the Commission in the instant case, and 
the 15.0¢ line transmuted into some as-yet-undetermined 
figure for the period from September 1960 to August 1962 
and into 16.0¢ for September 1962 and after? Did the 
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Commission, in any proceeding prior to Opinion 362, give 
careful scrutiny to the desirability of a line higher than 
12.1¢? And was New York—or anyone else for that mat- 
ter—given adequate notice of the proceedings in which 
the price line was to be adjusted upward? We think not. 

We recognize that the price level may be held to have 
escalated to 14.2¢ or even 14.6¢ as the result of Texas 
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Eastern’s Pemex importation in G-9784. Although no 
notice was given in that docket that one of the issues to 
be decided was the boosting of the initial price level from 
12.1¢ to 14.2¢ and although the issue is nowhere discussed 
in the Commission’s decision authorizing the importation 
(Opinion 296, issued October 9, 1956, 16 FPC 27), New 
York reluctantly accepts the fact—which it did not under- 
stand at the time the G-9784 application was pending— 
that the acquisition of a substantial volume of gas (250,000 
Mef a day) at a new area high has the effect of creating a 
new price line. 


Shortly after Opinion 296, New York realized the neces- 
sity for it to follow a policy of intervening in every cer- 
tificate case involving a new area high. In the past six 
years, it has been our earnest endeavor to intervene in 
every District 4 case involving an out-of-line price, and 
for this purpose we have consistently regarded as out-of- 
line any price in excess of 14.6¢ per Mef. 


We are now told by the Commission in Skelly that we 
apparently missed one or two or three particular sales, and 
that these were the sales which set a new price line. We 
cannot believe, however, that the Commission 
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can really be satisfied, as to these sales which New York 
““missed’’, that there was adequate notice that a new 
price line would be set if no one intervened. We cannot 
believe the FPC would treat the setting of a line as a 
gigantic game of hide-and-seek in which New York’s fail- 
ure to respond to a blind notice of application (which gives 
no hint that an initial price issue is involved) means that 
we are bound to a higher in-line price. Neither can we 
believe that the FPC intends to deprecate its own decision- 
making process by ruling that a matter as important as 
the proper in-line price can be determined in a five-minute 
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uncontested informal hearing in which no one, not even 
the applicant. appears. 


The same reasons which impel the conclusion that a 
rise in the price line from 14.6¢ to 15.0¢ could not have 
occurred through a handful of informal hearings also 
impel the conclusion that a rise to yet a higher level cannot 
be effected by means of the Commission’s Statement of 
General Policy or by ex parte temporary certificates issued 
at prices in excess of 15.0¢. In neither case was New 
York given notice or opportunity for hearing. 


Similarly, the failure to direct refunds of excessive 
amounts already collected under the temporaries constitutes 
ratification of illegal action taken without notice to New 
York and without opportunity for hearing. 


As we understand the Commission’s position in Opinion 
362, at least as late as 1958 the in-line price for District 
4 could not have been in excess of 14.6¢ per Mef. If the 
Commission is now to find a higher price line, we would 
respectfully request that we be advised of the 
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proceedings in which the higher line was set and of the 
action we could or should have taken to protect ourselves 
against the increase. 


Conclusion 


The Public Service Commission of the State of New York 
respectfully requests the Federal Power Commission to 
reconsider its Opinion No. 362 in light of the foregoing 
arguments, and upon reconsideration (1) to find that the 
in-line price in Texas Railroad District 4 is 14.6¢ per 
Mef, and (2) to offer permanent certificates to all of the 
producers involved herein expressly conditioned upon (a) 
each producer’s reducing its initial rate to 14.6¢ per Mef 
and (b) each producer’s refunding to South Texas with 
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7% interest all amounts previously collected pursuant to 
temporary authorization in excess of 14.6¢ per Mef. 


Respectfully submitted, 


Pusric SERVICE CoMMISSION OF 
THE State or New YoRK 


By Kent H. Brown 
Kent H. Brown, Counsel 
55 Elk Street 
Albany 1, New York 
Morton L. Simons 
902 Federal Bar Building 
Washington 6, D. C. 
Barspara M. Sucnhow 
199 Church Street 
New York 7, New York 
Filed: September 28, 1962 
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Disrricr oF CoLUMBIA, SS.: 

Morton L. Simons, being duly sworn, deposes and says 
that he is an attorney for the Public Service Commission 
of the State of New York, that he has prepared and is 
authorized to execute and file the foregoing application, 
and that the facts alleged therein are true and correct to 
the best of his knowledge, information, and belief. 


Morton L. Simons 
Morton L. Simons 


Sworn to and subscribed before me this 28th day of 
September 1962. 
Nypira ARMSTRONG 
[Seat] Nydia Armstrong 
Notary Public 


My commission expires February 14, 1967 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of 


Sxetty Om Company, et al 
Docket Nos. G-18638, e¢ al 


Prapo Or anp Gas Company 
Docket No. CI61-77 


Prapo Or anp Gas Company 
Docket No. C161-79 


Certificate of Public Convenience and Ni 


Comes now Prado Oil and Gas Company (‘‘Prado’’), 
pursuant to Section 19(a) of the Natural Gas Act and 1.34 
of the Commission’s Rules of Practice and Procedure, and 
files this Application for Rehearing and Reconsideration, 
complaining of the Commission’s ‘‘Opinion and Order Is- 
suing Certificates of Public Convenience and Necessity’’ 
issued in the captioned proceeding on August 30, 1962, 
insofar as said order conditions the permanent certificates 
issued Prado in Docket Nos. CI61-77 and CI61-79 so as to 
reduce Prado’s initial contract price of 16.0¢ per Mef to 
15.0¢ per Mef 


Application for Rehearing of Opinion No. 362 and Order Issuing 
ecessity 
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and make Prado’s certificates subject to the results of the 
Commission’s rule-making proceeding in Docket No. R-199. 


2 Designated as Commission Opinion No. 362. 
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PRELIMINARY STATEMENT 


In the subject certificate proceeding under Section 7 of 
the Natural Gas Act, Prado is the Applicant in Docket Nos. 
CI61-77 and CI61-79. Prado’s certificate applications re- 
late to two gas purchase contracts with South Texas Nat- 
ural Gas Gathering Company (“South Texas’’) dated June 
30, 1960, which cover the sale of oil-well (or casinghead) 
gas and gas-well gas from various lands and leases located 
in the Prado Field, Jim Hogg County, Texas. Temporary 
authorization for the proposed sale was issued on August 
17, 1960 and actual deliveries began on October 13, 1960 
(sales of oil-well gas authorized in Docket No. CI61-79) 
and December 12, 1960 (sales of gas-well gas authorized in 
Docket No. CI61-77). 


Under both contracts, Prado has dedicated proven re- 
serves in excess of 70 billion cubic feet underlying approxi- 
mately 19,000 acres. The gas reserves dedicated by Prado 
are ‘‘pipeline quality gas’’ and contain approximately 1035 
BTU per cubic foot. 


The gas is delivered at a central point on South Texas’ 
existing line in the Prado Field. In order to effectuate a 
delivery at this central point, it was necessary for Prado 
to install, construct, equip and maintain extensive field 
gathering lines to con- 
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nect the various wells.* In addition, it was necessary for 
Prado to install a compressor plant in order to deliver the 
oil-casinghead gas at the contract pressure. 


The subject contracts provide for an initial price of 16.0¢ 
per Mef, with fixed escalations of 1.0¢ per Mef every four 


* Prado owns and operates on the acreage dedicated to South Texas 13 gas 
wells and 192 oil wells which produce casinghead gas. 
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years, commencing June 1, 1964.2. These contracts do not 
contain any indefinite pricing provisions such as favored 
nations or price redetermination clauses or any provision 
for upward BTU adjustment. Accordingly, South Texas 
and Transcontinental Gas Pipe Line Corporation ‘‘Trans- 
co’’)* and its customers are assured of stable prices 
throughout the term of the contracts. 


The uncontroverted evidence shows that Prado’s 16.0¢ 
initial contract price will not establish a ‘‘new platean’’ 
for the area and will not ‘‘trigger’’ any existing prices in 
other contracts. The record is replete with evidence of the 
value considerations and advantageous contract terms 
which demonstrate that Prado’s 16.0¢ initial contract price 
is in the present and future public convenience and neces- 
sity. In addition, the record evidence shows 
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that Prado’s proposed 16.0¢ price is ‘‘in line” with uncon- 
tested, permanently certificated prices in the area as well 
as the area prices established by the Commission. In 
short, Prado has fully complied with all statutory criteria, 
has more than satisfied the evidentiary requirements enun- 
ciated in CATCO® and subsequent courts of appeal deci- 
sions and should be granted unconditional certificates of 
public convenience and necessity in Docket Nos. C161-77 
and CI61-79. 


However, the Commission has summarily disregarded 
this uncontroverted evidence and has arbitrarily selected 


*Said contracts also provide for reimbursement of three fourths of any new 
or additional taxes as defined therein. However, there is no present tax 
reimbursement payable under such clauses. 


‘Transco purchases the subject gas from South Texas and resells it in 
interstate commerce. 


* Atlantio Refining Co. v. Pub. Ser. Com., 360 U.8. 378 (1959). 
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certain contract prices in an attempt to support a prede- 
termined ‘‘in-line’’ price of 15.0¢ per Mef. The Commis- 
sion’s action is without legal or factual foundation. Its 
erroneous price condition amounts to regulation by admin- 
istrative fiat. 


SPECIFICATIONS OF ERROR 


This Application for Rehearing and Reconsideration of 
the Commission’s ‘‘Opinion and Order Issuing Certificates 
of Public Convenience and Necessity” issued in the cap- 
tioned proceeding on August 30, 1962 should be granted 
on each and all of the following errors: 
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L 


The Commission erred in failing to apply its area price 
for Texas Railroad Commission District No. 4 to Prado’s 


sales in Docket Nos. CI61-77 and CI61-79. 


As heretofore noted, Prado’s gas purchase contracts with 
South Texas are dated June 30, 1960. However, deliveries 
of gas to South Texas did not begin under temporary au- 
thorization until October 13, 1960 (Docket No. CI61-79) 
and December 12, 1960 (Docket No. CI61-77). During the 
intervening months, the Commission issued its Statement 
of General Policy No. 61-1,° 24 F.P.C. 818 (1960), thereby 
establishing an 18.0¢ per Mef rate for initial service in 
Texas Railroad Commission District No. 4 the district in 
which the Prado Field is located. In so doing, the Com- 
mission stated that it had: 


“_. . considered all of the relevant facts available to 
us. Such consideration included cost information from 
all decided and pending cases, existing and historical 


*Issued September 28, 1960. 


(9846) 


price structures, volumes of production, trends in pro- 
duction, price trends in the various areas over a num- 
ber of years, trends in exploration and development, 
trends in demands, and the available markets for the 
gas.”’? (24 F.P.C. at p. 819.) 


Thus, based on its expertise,” the Commission held the 
‘Gn-line’? 
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price for the subject sales to be 18.0¢ per Mef prior to com- 
mencement of initial deliveries by Prado. On the same 
day that the order complained of herein was issued the 
Commission lowered the area price for initial sales in 
Texas Railroad Commission District No. 4 to 16.0¢ per 
Mef. See Fifth Amendment to Statement of General Policy 
No. 61-1, issued August 30, 1962. This revised area price 


of 16.0¢ per Mef was allegedly based upon the Commission’s 
consideration of the same factors underlying its earlier 
18.0¢ per Mef area price. Regardless of what area price 
is used—16.0¢ per Mcf or 18.0¢ per Mef—Prado’s initial 
price is still in line. 


However, in this ease the Commission has completely 
disregarded its area price and has determined a 15.0¢ per 
Mef ‘‘in-line’’ price based solely upon a carefully selected 
sample of contract prices in the area. The Commission’s 
failure to utilize its area pricing standards in evaluating 
Prado’s certificate applications is patently erroneous. 
Having embarked upon an area pricing policy, it is encum- 
bent upon the Commission to apply such area prices uni- 


*The Third Circuit has recently had occasion to note in J. M. Huber Corp. 
v. FPC, 294 F.2d 568, 570 (3rd Cir., 1961), that the Commission’s Statement 
of General Policy No. 61-1, ‘‘listing approved initial prices for the various 
marketing areas . . . was no haphazard idea of the Commission, but a mature, 
carefully considered and presented plan.’’ 
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formly and without discrimination. As stated by the Court 
in NLRB v. Mall, 119 F.2d 700, 702 (7th Cir., 1941) : 


“Consistency in administrative rulings is essential, for 
to adopt different standards for similar situations is 
to act arbitrarily. Under such circumstances, affirma- 
tive orders violate administrative discretion and be- 
come punitive rather than remedial measures, outside 
of the scope of the Board’s powers.” 


Certainly, the Commission’s consideration of a few selected 
contract 


9847 


prices provides no evidentiary basis for its disregard of 
the area prices, which are based upon the Commission’s 
careful consideration of many factors, including all exist- 
ing contract prices. 


The error inherent in the Commission’s failure to apply 
its area price in this case was recognized by Judge Brown 
in his recent decision in Hunt v. FPC, — F.2d — (5th Cir., 
Nos. 19065, et al, decided July 19, 1962), where he stated 
(Mimeo. p. 20): 


““Any specialized treatment of pending certificate ap- 
plications likewise tends to imperil either the utility or 
the broad legality of the area pricing system envisaged 
im 61-1. By its terms the rates specified in the appen- 
dix ‘are for the purpose of guidance and initial action 
by the Commission’, for use by it ‘in the absence of 
compelling evidence calling for other action’ in pass- 
ing upon ‘proposed initial sales’ and ‘. . . rate changes 
filed under existing contracts which call for a rate 
exceeding the indicated price level . . .”’? (Emphasis 
supplied.) 
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There is no ‘‘compelling evidence” in this case which would 
eall for the Commission to disregard its area prices. Cer- 
tainly the fact that Prado’s contracts were executed three 
months prior to the issuance of Statement of General Pol- 
icy No. 61-1 does not entitle the Commission to disregard 
its area prices. Indeed, it is anomalous for the Commission 
to hold that Prado’s 16.0¢ per Mef price was out of line 
on June 30, 1960, but would have been in line had the sub- 
ject contracts been executed on or after September 28, 1960. 


In any event, if the Commission is to use a cut-off price 
date for the application of its area prices, it should be 
the date 
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upon which deliveries of gas commenced—not the date of 
the particular contract. See American Louisiana Pipe 
Line Co., et al, Docket No. CP62-24, et al, issued April 19, 
1962, 26 F.P.C. —. Prior to the commencement of deliv- 
eries, the gas has not been dedicated to the interstate mar- 
ket and the Commission is without regulatory jurisdiction 
over the producer. See Atlantic Refining Co. v. Pub. Serv. 
Com., supra; FPC v. Panhandle Eastern Pipe Line Co., 337 
US. 493 (1949). Since Prado’s deliveries under the subject 
contracts began on October 13, 1960 and December 12, 1960, 
the Commission’s area price is applicable. 


The Commission’s failure to apply its area price in this 
case was arbitrary and a clear abuse of its administrative 
discretion and constitutes unequal and discriminatory ad- 
ministration of the Natural Gas Act. There is absolutely 
no evidentiary basis for the Commission’s refusal to apply 
its area prices to contracts dated earlier than September 
28, 1960. If a cut-off date is to be used in applying area 
prices, then the Commission erred in using the date of the 
contract instead of the date deliveries commenced. 
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2. 


The Commission erroneously concluded that the ‘‘in- 
line’’ price for Prado’s sales to South Texas was 15.0¢ per 
Mcf and that certification of a price above this rate ts not 
in the public interest and would not serve the public con- 
venience and necessity. (Mimeo. p. 14.) 
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In order to support its 15.0¢ per Mef ‘‘in-line” price 
determination, the Commission goes through a tortuous 
and patently erroneous reasoning process. First, the Com- 
mission recognizes that it has permanently certificated 
many comparable sales in South Texas at prices in excess 
of Prado’s 16.0¢ per Mef initial contract price. These per- 
manent certificates are not subject to administrative or 
judicial review. However, in order to reach its predeter- 
mined 15.0¢ per Mef ‘‘in-line’’ price, the Commission simp- 
ly disregards all permanent certificates at prices equal to 
or greater than the prices involved in Public Service Com- 
mission v. FPC, 295 F.2d 140 (D.C. Cir., 1961), cert. den. 
368 U.S. 948. In that case the only issue and sole basis for 
remand was the Commission’s denial of intervention by 
the New York Public Service Commission. The Court did 
not set aside the prices permanently certificated by the 
Commission, and certainly did not invalidate all certificated 
prices equal to or greater than those involved in the pro- 
ceedings under review. The Commission’s disregard of all 
certificated prices on the basis of Public Service Commis- 
ston v. FPC, supra, although typically bureaucratic, is based 
on neither logic nor the applicable law. 


To support its position, the Commission cites United Gas 
Improvement Co. v. FPC, 283 F.2d 817 (9th Cir., 1960), 
cert. den. 365 U.S. 881, which held that where a substantial 
number of certificated prices are under court or Commis- 
sion review 
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(certainly not the case here), “like” prices in the same area 
ought not to be relied upon in fixing a line except upon 
evidence and findings to the effect that they are ‘‘not sub- 
ject to the same infirmities which are under test in the 
pending proceedings.’ However, the only ‘infirmity’? 
which was under test in Public Service Commission v. FPC, 
supra, was the right of New York’s Public Service Com- 
mission to intervene. Such “infirmity” could not possibly 
have the effect of invalidating all other certificated prices 
in the area. 


The Commission attempts to discount the permanently 
certificated sales to Coastal Transmission Corporation in 
the 16.0¢ to 17.0¢ range for the reasons that (1) Coastal 
was a new company and therefore ‘‘may’’ have paid higher 
prices for its gas, (2) the Eastern Seaboard intervenors 
were excluded from the hearings for reasons which sub- 
sequent court decisions have shown to be invalid, and (3) 
the protest of the Public Service Commission of New York 
to the proposed rates was rejected, the Commission now 
says, on the erroneous assumption that an intervenor had 
the burden to show the price was out of line rather than 
the applicant’s having to show it was in line (Mimeo. p. 
11). Reasons (1) and (3) advanced by the Commission are 
nothing more than pure conjecture and fail to constitute a 
basis for invalidating the Coastal prices. The Commis- 
sion’s objection to the use of the Coastal 
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prices because the Eastern Seaboard intervenors* were 
excluded is likewise invalid, for had the Commission read 


*The Eastern Seaboard intervenors did not appeal the denial of their 
intervention. 


681 


(9851) 


further in United Gas Improvement Co. v. FPC, supra, it 
would have found the following answer: 


“Where such a denial of the right to participate in 
prior proceedings has not been judicially challenged, 
the fact of denial should not preclude the Commission 
from referring to the initial price therein certified in 
the process of fixing a line ina subsequent proceeding. 
This is true because if not judicially challenged a 
Commission order excluding participation by others 
must be taken as correct.” (283 F.2d at p. 825.) 


Nor can the permanently certificated Coastal prices be dis- 
regarded simply because they were at a level equal to or 
higher than prices in other proceedings where various in- 
tervenors successfully challenged the denial of their inter- 
vention by the Commission. The Commission has erro- 
neously construed UGI v. F PC, supra, to preclude consid- 
eration of certificated prices equal to or above the level of 


prices in other proceedings involved in litigation—even if 
that litigation is limted to the denial of interventon. If 
the Commssion is correct, then the ‘in-line’? price 1s estab- 
lished, not on the basis of the evidence of record in a par- 
ticular case, but on the basis of the price level involved in 
a proceeding which some intervenor has chosen to appeal. 
Thus, effective regulatory jurisdiction would be vested 


9852 
in the intervening parties, not the Federal Power Commis- 
sion. Such a result is contrary to the Natural Gas Act and 
patently absurd. 
The Commission’s 15.0¢ per Mef ‘‘in-line”’ price is with- 
out legal or factual foundation. It is not supported by 
*If the Commission’s interpretation is correct, then Prado submits that 


UGI v. FPC, supra, is erroneous. However, we cannot believe that the Ninth 
Circuit would condone such an irrational scheme of regulation. 
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substantial evidence or soundly based findings in the rec- 
ord. See Pure Oil Co. v. FPC, 292 F.2d 350, 352 (7th Cir., 
1961). There is simply no factual or legal basis for the 
price condition which the Commission has imposed on the 
certificates issued to Prado in Docket Nos. CI61-77 and 
CI61-79. Indeed, the undisputed evidence of record shows 
that Prado’s initial contract price of 16.0¢ per Mef is in 
line with permanently certificated prices for comparable 
sales in South Texas and is substantially below prices 
being paid for nonjurisdictional gas in the area. 


3. 


The Commission erred in failing to hold that the value 
considerations and advantageous contract terms in the 
Prado 


9853 
sales justify a 16.0¢ per Mef initial price. 


Assuming arguendo that Prado’s 16.0¢ initial contract 
price was not ‘‘in-line” with and supported by other per- 
manently certificated prices in South Texas, such 16.0¢ 
price is justified by the uncontroverted evidence of the 
following value considerations and contract terms: 


(1) Point of Delivery and Compression—Under the 
subject contracts Prado is obligated to deliver recov- 
erable gas reserves presently estimated in excess of 
70 billion cubic feet at a central point on South Texas’ 
existing line in the Prado Field. Since these reserves 
underlie 19,000 acres and are produced from 205 wells, 


* In Statement of General Policy No. 61-1, the Commission stated that it had 
not set forth the adjustments to its area prices ‘‘which must be made to take 
into account every possible provision of every contract which may affect the 
actual price, such as BTU adjustments, conditions of delivery, ete.’’, and that 
the ‘‘relevance of such adjustments to the basic contract price and the appro- 
priate established price standard must be considered as each filing is made.’? 
(24 F.P.C, at p. 89.) 
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Prado’s obligation to install, construct, equip and 
maintain field gathering lines to connect the various 
wells is particularly valuable to South Texas. More- 
over, it has been necessary for Prado to install a com- 
pressor plant in order to deliver the casinghead gas 
at the contract pressure. Such value considerations 
to the pipeline purchaser were emphasized in a recent 
decision of the Commission issued January 15, 1962 
in Panhandle Eastern Pipe Line Co., et al, Opinion No. 
350, Docket Nos. CP60-103, e¢ al (the Elk City Case), 
27 F.P.C. —, approving a 17.5¢ per Mef initial price 
despite the 15.0¢ area price level. 


(2) Price Stability—Since Prado’s contracts con- 
tain no indefinite pricing clauses and make no provision 
for an adjustment for BTU content in excess of the 
contract minimum, South Texas, Transco and its cus- 
tomers are assured of firm prices over the life of the 
contracts. The Commission emphasized provisions 
in Trunkline Gas Co., Opinion No. 321, 
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21 F.P.C. 704 (1959), where it permanently certificated 
initial prices of 20.0¢ per Mef in Texas Railroad Com- 
mission District No. 3, stating: 


‘We look with favor on such firm contracts which 
serve to relieve the pressure on the rising spiral of 
producer prices caused by the usual provisions for 
escalations and redeterminations found in most con- 
tracts.’”? (21 F.P.C. 719.) 


See also Texas Gas Transmission Corp., et al, Opinion 
No. 327, 22 F.P.C. 378 (1959); People’s Gulf Coast 
Natural Gas Pipe Line Co., et al, Docket Nos. G-19087, 
et al. 
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(3) Need—Transco now serves more than 70 cus- 
tomers who distribute gas received from Transco to 
more than 20 million consumers. Transco must ac- 
quire approximately one-half trillion cubic feet of new 
gas each year in order to maintain a satisfactory in- 
ventory behind existing requirements and to avoid 
financial penalties under its mortgage. 


(4) 150% “Swing’’—Prado’s gas-well gas contract 
covers approximately 75% of its deliveries to South 
Texas. Under such contract, South Texas has the right 
to take on any given day up to 150% of the daily con- 
tract quantity. Such flexibility in takes is particularly 
valuable to a pipeline purchaser during peak periods. 


(5) Economic Feasibility—The acquisition of the 
reserves involved in this proceeding is particularly 
beneficial to Transco and its customers because the 
cost of such gas delivered to Transco’s Station 65 
(22.9¢ per Mcf) is less than the cost of gas in the field 
in South Louisiana (23.05¢ per Mcf).” 


9855 


Further, the price escalations and tax reimbursement 
features of these South Texas contracts are more ad- 
vantageous than the pattern established in Transco’s 
South Louisiana contracts. The additional benefits to 
be derived from these lesser escalations will be real- 
ized in future years. 


(6) BTU Content—The subject contracts provide 
for a minimum of 975 BTU per cubic foot. Since the 


“This cost comparison is predicated upon an average transportation cost 
of 2.9¢ per Mcf for an average volume of 50,000 Mcf per day from South 
Texas. Of course, the unit transportation cost for the greater volume now 
involved would be reduced. Further, in the comparison the cost of moving 
the gas from the fields in South Louisiana to Station 65 is not considered. 


685 


(9855) 


gas delivered by Prado contains approximately 1035 
BTU per cubic foot, the ultimate consumers will re- 
ceive a 6% increase in heating value free of charge. 
Based on Prado’s 70 billion cubic feet of gas reserves 
and a 16.0¢ per Mef initial price, these consumers in 
effect will receive a ‘‘windfall” in excess of $272,000. 
In Opinion No. 350 the Commission allowed a BTU 
adjustment in addition to the area price ranging be- 
tween .75 and 1.50¢ per Mcf (Mimeo. p. 14, fn. 11). 


These additional considerations provide overwhelming, 
uncontroverted evidentiary support for Prado’s 16.0¢ 
initial contract price and conclusively demonstrate why 
the Commission should issue unconditioned permanent cer- 
tificates to Prado in Docket Nos. CI61-77 and CI61-79. 
The Commission’s failure to consider and make allowance 
for these value considerations and advantageous contract 
terms, as it did in Opinion No. 350, compounds the errors 
inherent in its determination of an ‘‘in-line’”’ price and 
constitutes unequal and discriminatory administration of 
the Natural Gas Act. 


4, 


The Commission erred in disregarding the economic and 
financial requirement evidence introduced im the captioned 


9856 
proceeding. 


The Commission held that the economic and financial 
evidence introduced in this case was irrelevant, stating: 


“... we do not think it necessary or appropriate in a 
certificate proceeding to consider evidence of area costs 
or financial requirements, or of individual company 
costs or financial requirements.’’ (Mimeo. p. 13.) 
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The evidence so rejected consisted of studies of industry 
replacement costs predicated on recognized and reliable 
sources reflecting the financial needs of the producing in- 
dustry, the rapidly increasing demand for natural gas 
during the next ten years and the past relation of explora- 
tion and development activity to the supply of natural gas. 
These studies indicated an industry replacement cost of 
25.11¢ per Mcf as compared with Prado’s 16.0¢ per Mef 
initial contract price. 


The rejection of this cost evidence is completely contrary 
to the spirit of the Commission’s Statement of General 


Policy No. 61-1, wherein it is stated: 
“These (area) price levels... are for the purpose of 
guidance and initial action by the Commission and 
their use will not deprive any party of substantive 
rights or fix the ultimate justness of any rate level.... 
‘““Where a proposed price exceeds the indicated rate 


level and is therefore conditioned ... we will, in deter- 
mining whether the higher price is justified, not neces- 
sarily consider only the financial requirements of the 
individual producer proposing the price but will con- 
sider all of the above elements relative to the industry 
generally in the area concerned.”? (24 F.P.C. at pp. 
819-820.) 
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Although cost evidence is not the sine qua non of a cer- 
tificeate proceeding, the economic and financial Tequirement 
evidence rejected in this proceeding was of probative value 
in determining whether Prado’s proposed price was in 
the present and future public convenience and necessity. 
Such evidence provided further justification and support 
for unconditional certification of Prado’s 16.0¢ per Mef 
initial contract prices. It simply shows why 16.0¢ is ‘‘con- 
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sistent with the maintenance of adequate service in the 
public interest’’. (360 U.S. at p. 388.) 


5. 


The Commission erred by misapplying the CATCO deci- 
sion to the facts in this case. 


In CATCO, the Supreme Court merely held that where 
an ‘‘application on its face or on presentation of evidence 
signals the existence of a situation that probably would 
not be in the public interest, a permanent certificate should 
not be issued.’? (Emphasis supplied.) The Court 
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then went on to point out that ‘‘(w)here the proposed price 
is not in keeping with the public interest because it is out 
of line or because its approval might result in a triggering 
of general price rises or an increase in the applicant’s 
existing rates by reason of ‘favored nation’ clauses or 
otherwise,” a situation exists which would justify the 
Commission’s attaching conditions to a certificate. (360 
US. at p. 391.) 


Prado submits that the subject certificate proceeding in 
Docket Nos. CI61-77 and C161-79 do not reveal a situation 
that “probably’’ would not be in the public interest. On 
the contrary, the evidence in this proceeding “signals the 
existence of a situation’’ that is in the present and future 
public convenience and necessity. Since Prado’s 16.0¢ 
price will not establish a ‘‘new plateau’? nor cause an 
increase in any existing rates by ‘‘triggering’’, or other- 
wise, and is ‘“‘in-line’’ with both the Commission’s area rate 
and numerous prices which were permanently certificated 
in Texas Railroad Commission District No. 4 even prior 
to the establishment of area rates, the Commission simply 
has no basis for imposing a price condition upon Prado. 
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6. 


The Commission erred in making Prado’s permanent 
certificate issued in the captioned proceeding subject to the 
results of the rule-making proceeding presently pending in 
Docket No. R-199. 


The Commission conditioned Prado’s certificates so as 
to make the take-or-pay clauses in its contracts with South 
Texas subject to the outcome of the Commission’s rule- 
making proceeding in Docket No. R-199. However, this 
rule-making proceeding has no application to Prado’s con- 
tracts which were executed on June 30, 1960. The Com- 
mission specifically provided in its ‘‘Notice of Proposed 
Rule Making” issued May 22, 1961 that such proceeding 
would apply only to contracts ‘‘executed on or after 1961’’. 
Moreover, the very fact that the Commission has not yet 
acted on its proposal in Docket No. R-199 indicates that 


there are serious questions involved in promulgating a reg- 
ulation which limits the operation of take-or-pay clauses in 
gas purchase contracts. 
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The take-or-pay quantity provisions contained in Prado’s 
contracts with South Texas were an integral part of the 
consideration for Prado’s entering into such contracts and 
were one of the reasons why Prado was willing to agree 
to contracts which contained no indefinite pricing provi- 
sion—such as favored nations and price redetermination 
clauses or upward BTU adjustments—and which obligated 
Prado to install, construct and equip field gathering lines 
in order to deliver the gas at a central point on South 
Texas’ existing line in the Prado Field. In view of the 
many value considerations which South Texas is receiving 
under its contracts with Prado, and the fact that there is 
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no evidence that the take-or-pay provisions in such con- 
tracts will prejudice South Texas, Transco or its customers, 
the imposition of such a condition is completely unsup- 
ported and erroneous. 


CONCLUSION 


Wuererore, Prado respectfully prays: 

(1) That a rehearing be granted with reference to the 
Commission’s ‘‘Opinion and Order Issuing Certificates of 
Public Convenience and Necessity’’ issued in 
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the captioned proceeding on August 30, 1962; 


(2) That on said rehearing the Commission vacate its 
order insofar as said order conditions the permanent cer- 
tificates of public convenience and necessity issued Prado 
in Docket Nos. CI61-77 and CI61-79 so as to reduce Prado’s 


initial contract price of 16.0¢ to 15.0¢ and make Prado’s 
certificates subject to the results of the Commission’s rule- 
making proceedings in Docket No. R-199; and 


(3) That Prado have such other and further relief as 
may appear to the Commission to be just and proper. 


Respectfully submitted, 


J. Evans ATTWELL 

J. Evans Attwell 

Thomas V. McMahan 

Vrxson, Erxrys, WEEMS & SEARLS 

2100 First City National Bank 
Building 

Houston 2, Texas 

Attorneys for 

Prapo Or anp Gas Company 


Dated: September 26th, 1962. 
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Stave or Texas 
County or Harris 


BerorE Mg, the undersigned authority, on this day per- 
sonally appeared J. Evans Attwell, who, being by me first 
duly sworn, on oath deposes and says that he is an attorney 
for Prado Oil and Gas Company in the foregoing Appli- 
cation for Rehearing of Opinion No. 362 and Order Issuing 
Certificates of Public Convenience and Necessity and that 
as such he is authorized to verify and file the same with 
the Federal Power Commission; that he has read it and 
is familiar with the facts thereof and that all averments 
of fact therein contained are true to the best of his knowl- 
edge, information and belief. 


J. Evans ATTWELL 


Sworn to and subscribed before me this 26th day of 


September, A.D., 1962. 


Lovise Wick 
Notary Public in and for 
Harris County, Texas 
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Docketed Oct. 1, 1962 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. G-18,638, e¢ al. 
In the Matter of 
SKeELLy Om Company, et al. 


Long Island Lighting Company and The United Gas 
Improvement Company Petition For Rehearing 
To THE FEDERAL Power CoMMISSION : 


The Long Island Lighting Company (LILCO) and The 
United Gas Improvement Company (UGI) respectfully 


petition for rehearing of the Commission’s Opinion No. 362, 
on the following grounds: 


A. The Commission erred in removing the rate condition 
imposed by the Examiner on the sale by South Texas Nat- 
ural Gas Gathering Company (South Texas) to Trans- 
continental Gas Pipe Line Corporation (Transco), in reli- 
ance upon a cost-of-service study not in the record, and 
without providing for a further reduction in such rate to 
reflect reductions in South Texas’ cost of gas purchases 
following the outcome of the producer certificate proceed- 
ings now consolidated in Amerada Petroleum Company, 
Docket No. C162-1544, et al, 


B. The Commission erred in failing to order refunds of 
the excessive amounts collected by the producer applicants 
in this proceeding during the period in which prices above 
15 cents per Mcf were in effect pursuant to temporary 
authorizations. 
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As the principal basis for its decision approving the 
rates of South Texas, the Commission apparently has used 
the cost-of-service studies submitted by South Texas dur- 
ing February, 1962, following the closing of the record in 
this proceeding. 

However, this study, which reflects a rate of return to 
South Texas of 7.34% has not been tested in any adversary 
proceeding and provides no sound basis for final Commis- 
sion approval of the South Texas rate at this time. For 
example, the study is based upon contract prices for numer- 
ous producer sales now awaiting adjudication in the Ame- 
rada proceedings. Since there is every likelihood that such 
sales will be conditioned at 15 cents or some other price 
lower than that currently being charged, South Texas’ cost 
of purchased gas undoubtedly will be lower, and the 7.34% 
rate of return even higher, unless the South Texas rate is 
properly conditioned. Moreover, the Commission appar- 
ently has passed over the issues of the ‘‘effect of loss of 
affiliated companies on a consolidated tax return” and the 
treatment of deferred taxes on the grounds that whatever 
the appropriate decision of these issues, their effect in this 
proceeding is de minimis. Further, the cost presentation 
appears to be based upon purchase by Transco of only the 
minimum contract quantities, which, in view of Transco’s 
assertions as to the low cost of this gas, appears to be an 
unduly pessimistic premise. We urge below that, in view 
of these uncertainties, Commission approval of South 
Texas’ rate is premature and that it should reinstate the 
condition as to South Texas’ rate which the Examiner had 
found appropriate. 

9962 


In Opinion No. 362, issued herein on August 30, 1962, the 
Commission found, inter alia, that the public interest initial 
price prior to September 28, 1960, for sales in Railroad 
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District No. 4 was no higher than 15 cents per Mef. While 
we do not seek rehearing of this determination, the manner 
in which the Commission has implemented this finding ap- 
pears to provide an inadequate measure of protection to 
the natural gas consumer. The Commission’s failure to 
require the producers, whose prices were found to be exces- 
sive and unlawful, to make refunds for the period in which 
such excessive rates have been collected, provides a ‘‘wind- 
fall to the producers with a consequent squall to the con- 


sumer.’’? 
I 


ARGUMENT 


A. Approval of South Texas’ Rates Must Await a Final 
Determination of That Company’s Costs 


At page 28 of the Presiding Examiner’s Decision herein, 
a condition was imposed which made the effective rate that 
South Texas could charge Transco dependent upon the 


final adjudication of the initial prices which the producer 
applicants herein seek to charge South Texas. We take the 
position that South Texas’ rates should be left open until 
the termination of those pending proceedings which may 
affect South Texas’ costs, and therefore its rates, and that 
of the condition proposed by the Examiner is not warranted 
at this time. 
9963 


Clearly, Commission approval of South Texas’ rates 
should await the decision in the Amerada case. By its 
orders in Opinion No. 362, the Commission severed four 
producer initial price cases (involving post-Policy State- 
ment sales to South Texas) from the instant consolidated 
proceeding and set them for hearing with another group 


+See Atlantic Refining Company v. FPC, U.S. 378 (1959). 
2 Amerada Oil Company, et al., Docket Nos, CI62-1544 et al. 
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of Railroad District 4 initial price cases, many of which 
likewise include sales to South Texas. However, the Com- 
mission’s approval of South Texas’ rates, at p. 21 of its 
opinion, is apparently conditioned only upon the filing of 
an amended rate schedule reflecting the purchased gas cost 
reduction caused by the reduction in the 15 producer con- 
tracts finally disposed of by Opinion No. 362. 


There is, of course, a distinct possibility that the four 
sales to South Texas left undecided by Opinion No. 362, as 
well as many others shown in the South Texas cost-of-serv- 
ice study at full contract prices (p. 3) and also involved 
in the Amerada proceedings, may ultimately be conditioned 
at 15 cents or some other price lower than that currently 
being charged.* In this event, a further reduction in South 
Texas’ purchased gas costs 
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will result and its rates should be subject to the same 
further reduction. 


Moreover, the Commission should note that the South 
Texas cost-of-service study relied upon in Opinion No. 362 
(although not a part of the record) is based upon South 
Texas’ producer contracts at the rates provided for in such 
contracts, and indicates a 7.34% rate of return to South 
Texas. In view of the substantial reduction in the pro- 
ducer rates ordered by Opinion No. 362, as well as the 
possibility of a further reduction as a result of the pending 
Amerada proceeding, it seems clear that this rate of return, 


* Tho issues in the consolidated proceeding wherein these four contracts will 
be adjudicated are ‘‘whether the appropriate price at which they should be 
permanently certificated should be limited by the 15-cent per Mcf price which 
we [the FPC] have found was the in-line price as of September 28, 1960, the 
16-cent per Mcf price [contained in the Fifth Amendment to SGP61-1] ... 
or the 8-cent per Mcf price established on September 28, 1960. (page 15, 
Opinion No. 362) 
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which the Commission appears to condone, because of re- 
duced cost of gas, prove to be much greater than 7.34%. 


Further, South Texas’ cost-of-service study submitted 
in support of its rates includes an amount for Federal In- 
come Tax equal to that which would have been paid had 
South Texas not filed a consolidated tax return. Since a 
test case involving this issue is currently before the Com- 
mission,‘ no decision is reached on this issue in Opinion 
No. 362. However, the Commission’s approval of the rates 
of South Texas has the same effect as if it had decided the 
highly controversial consolidated tax return issue in South 
Texas’ favor. 


A similar treatment is accorded the liberalized deprecia- 
tion tax accounting claimed in the South Texas cost-of- 
service 
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study. While noting that Commission policy as to the 
proper treatment of deferred taxes in rate making will not 
be made until the Alabama-Tennessee case * is decided, the 
Commission nevertheless approves South Texas’ use of 
liberalized depreciation tax accounting. 


In view of these uncertainties sound regulatory policy 
and proper protection of consumer interests precludes final 
determination at this juncture of the proper initial rate to 
be charged by South Texas for its sales to Transco;* the 


“See Examiner’s Decision in Cities Service Gas Company, Docket No. 
G-18,799, issued April 23, 1962. 


* Alabama-Tennessee Natural Gas Company Docket No. G-5471 et al. 


*To be sure, the Commission may always initiate a §5(a) investigation 
against South Texas if its rates appear to be based upon an excessive rate of 
return or upon invalidated purchased gas costs. The conditional approval of 
South Texas’ rates, with provision for refunds, which we suggest, however, 
would avoid the necessity of such a procedure and would also provide continuing 
rate protection to the consumer, not merely the prospective protection available 
under § 5(a). 
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Commission order should therefore make convenient allow- 
ance for a possible future resolution of South Texas’ rate 
by including the rate condition E originally prescribed by 
the Presiding Examiner. 
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B. The Commission Should Require the Producers to Make 
Refunds of ‘‘Out-of-Line” Prices to South Texas 


Opinion No. 362 holds that the in-line price in Texas 
Railroad District 4 prior to September 28, 1960, was 15.0 
cents per Mef at 14.95 psia. We support this ruling as 
being consistent with the record herein and applicable 
Commission precedent. However, apart from the above 
discussion we request the Commission to reconsider its 
Opinion No. 362 insofar as that decision fails to recognize 
the Commission’s duty and authority to apply the “in- 
line’’ price to the volumes of gas already delivered to South 
Texas at prices above 15.0 cents. 


1. The Commission Has a Duty to Order Refunds Where 
“Out-of-Line”’ Prices Have Been Collected Prior to 
Final Adjudication of the Initial Price Issue. 


In its regulation of producer initial prices under Section 
7 of the Act, the Commission has been repeatedly cautioned 
by the courts to limit its inquiry to a determination of the 
‘¢in-line” price.’ Where proposed prices are found to be 
out of line, use of the Commission’s conditioning power is 
essential to afford full protection to the public interest. 


The purpose of this approach to initial price adjudica- 
tion is clear. Since a rate adjudication under §5 of the 
Act may not administratively be possible for a substantial 


7™See CATCO, supra note 1; United Gas Improvement Company v. FPC, 283 
F.2d $17 (9th Cir. 1960), cert. denied, 365 U.S. 879 (1961); United Gas Im- 
provement Company v. FPC, 290 F.2d 133 (Sth Cir. 1960), cert. dented, 368 
U.S. 823 (1961). 
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period of time, protection of the consuming public against 
excessive natural gas prices can only be provided by price 
conditions which “‘hold the line’? pending the §5 deter- 
mination. 
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In Opinion No. 362, the Commission’s factual finding that 
15 cents per Mcf was the public convenience and necessity 
price for pre-Policy Statement sales in Texas Railroad 
District No. 4 is clearly supported by the judicially- 
approved ‘‘in-line’’ evidence. However, the Commission’s 
implementation of this finding fails effectively to ‘‘hold 
the line’’; because the Commission has failed to apply this 
price to gas delivered under temporary certificates during 
1959 and the three succeeding years but merely orders such 
price to be effective as of late 1962. By denying the con- 
sumer the right to the refund of the amounts paid in 
excess of 15 cents during this period of nearly four years, 
the Commission has in large part denied the consumer the 
very price protection contemplated by the CATCO “hold 
the line’’ rationale. 


2. The Commission Has the Requisite Statutory Authority 
to Order Refunds of Out-of-Line Prices, Under the Cir- 
cumstances Here Present. 


Section 7(e) of the Natural Gas Act provides, in perti- 
nent part, that: 


. .. the Commission shall have the power to attach to 
the issuance of the certificate and to the exercise of 
the rights granted thereunder such reasonable terms 
and conditions as the public convenience and necessity 
may require... 


This statutory provision constitutes ample authority for 
the ordering of refunds from these producer applicants. 
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Fifteen of the producer contracts remaining at issue in 
this proceeding provide prices in excess of 15.0 cents per 
Mef.* 
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These prices have been in effect for varying periods, more 
than three years in some cases,® pursuant to temporary 
authorization. The apparent view of the Commission that 
it lacks power to grant refunds in this instance is ex- 
pressed at page 15 of Opinion No. 362. There, the Com- 
mission seems to imply that, since the validity of the 
unconditioned temporary certificates issued in these pro- 
ceedings has never been challenged on appeal, its power 
to order refunds no longer exists. 


This suggestion that the failure of the consumer interests 
to challenge the temporary authorizations which author- 
ized excessive prices in the instant case, has deprived the 
Commission of its power to order refunds here, overlooks 
the point that here the orders originally authorizing the 
prices now shown to be excessive by Opinion No. 362 were 
unpublished letter orders issuing temporary authority to 
the respective producers. Notice to the public of the in- 
stant sales was not given until after the expiration of the 
time in which such letter orders could be challenged.” The 
alleged procedural distinction is thus no distinction at all; 
here there was no judicial review, because there was no 
opportunity for judicial review. The interested parties 
were given no notice of the prices which the 


*See p. 27, Opinion No. 362. 


*E.g., a temporary authorization was issued in July 1959 to Tenneco Cor- 
poration, Docket No. G-18765 and in October 1959 to Skelly Oil Company 
Glen A. Martin, et al., and Coastal States Producing Company. 


Many of the instant temporary certificates were issued on on before 
October 19, 1959. See note 11, supra. The Commission order setting such cases 
for hearing issued November 19, 1959. 
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Commission had authorized, much less notice that such 
ex parte temporary authorization would preclude recovery 
of refunds if the prices thus authorized proved to be exces- 
sive. Accordingly, it cannot be contended seriously that 
the Commission’s power to order full refunds here has 
been foreclosed by the consumer interests’ failure to seek 
review of the Commission’s temporary authorizations. 
Indeed, a closer comparison of this case with the CATCO 
decision clearly justifies the granting of refunds herein. In 
the CATCO case, where full refunds were ordered, the 
original Commission order which permitted the prices later 
proved to be excessive to go into effect was issued following 
a full adversary hearing under Section 7. The consumer 
interests in CATCO thus had notice and were able to par- 
ticipate in the Commission’s deliberations leading up to 
the issuance of the producer’s certificates and had oppor- 
tunity to protect themselves by seeking, pursuant to Sec- 
tion 19(b) of the Act, judicial review of the order authoriz- 
ing the excessive prices. When the Commission’s errors in 
permanently certificating the out-of-line prices in CATCO 
were bared upon appeal to the Supreme Court, the Com- 
mission upon remand ordered full refunds of the excessive 
rates collected; to do otherwise would have given the pro- 
ducer applicants the benefit of ‘‘procedural delay’’.* 


In the present case, however, the consumer had no notice 
of the applications for temporary certificates and had not 
the 
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least opportunity to influence the terms upon which the 
Commission permitted these producer sales to commence. 


Seo Continental Oil Company, et al., Docket No. G-11024, et al., Opinion 
No. 351 issued January 22, 1962, 
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Under these circumstances, where the public could not have 
participated in, or sought review of, the decision-making 
process leading to the ‘‘temporary” authorizations, it 
would seem clear that the Commission is under a greater 
duty to the consumer and should give even closer scrutiny 
to the price sought to be charged than in a case wherein 
interested consumer groups have reasonable opportunity 
to show why the price is or is not in the public interest. 


The very function of the temporary certificates issued 
to the producers was to permit the initiation of sales with- 
out the delay that would be required to provide notice and 
hearing procedures so that consumer interests could be rep- 
resented. However, it seems clear that the prompt issuance 
of temporary certificates to accommodate producer inter- 
ests should not now operate as a bar to effective consumer 
price protection. To hold that the Commission, having 
granted temporary certificates that afford ‘‘emergency re- 
lief for the benefit of the producer’’,* under one provision 
of Section 7(¢) of the Act, is thereby effectively foreclosed 
from implementing the public convenience and necessity 
standard under another provision of this same Section 7 
would be an incongruous, inconsistent and completely un- 
tenable construction of the statute. 
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3. The Terms of the Temporary Authorizations Appear 
to Provide Refund Protection 


Even assuming, arguendo, that the mere ex parte issu- 
ance of a letter order granting the instant producers’ tem- 
porary certificates was sufficient notice to the consumer 
interests, we submit that the terms of the letter orders 
contain nothing which would have warranted a judicial 


* Sce Respondent’s Petition for Rehearing En Banc in H. L. Hunt, et al. 
v. FPC (5th Cir. No. 19065), pp. 2-5. 
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challenge by consumer interest. On the contrary, the tenor 
of the letter orders issued in the instant dockets appears 
to promise the consumer the complete protection which 
Opinion No. 362 has failed to provide. 


In the letter order issuing a temporary certificate to 
Skelly Oil Company at Docket No. G-18638, for instance, 
the Commission stated in part as follows: 


This acceptance for filing shall not be construed as con- 
stituting approval of any rate, charge, classification 
... nor shall such acceptance be deemed as recognition 
of any claimed contractual right or obligation asso- 
ciated therewith; and such acceptance is without prej- 
udice to any findings or orders which may be made 
im the final disposition of this proceeding .. 2* [Em- 
phasis supplied] 


From the foregoing quotation, it is obvious that the Com- 
mission did not guarantee the producer any specific rate 
for gas sold under temporary authority. Conversely, the 
above provision certainly does not appear to foreclose the 
consumer’s right of price protection during the term of 
the temporary 
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certificates, i.e., his right to prove that the rate charged 
under the temporary certificates was not in the public con- 
venience and necessity and to secure refunds in that event. 
Unless modified, such certificates will thus have become 
de facto licenses for the collection of excessive and unlaw- 
ful rates. We submit that the consumer had no reason 


* This provision is typical of the terms upon which temporary certificates 
were issued to each of the producers herein. 
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to believe that refunds of excessive prices would be un- 
available.** 


In summary, there is no reason to allow producers to 
retain excessive revenues generated under temporary au- 
thorizations which (1) were issued without notice and 
opportunity for protest by consumers and (2) in any event, 
appeared to provide adequate price protection. Accord- 
ingly, the Commission should exercise its unquestioned 
authority to order full refunds as a reasonable 
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condition to permanent authorization of the producer sales 
herein.** 


Wuererore, the Long Island Lighting Company and The 
United Gas Improvement Company respectfully request 


“ Assuming, arguendo, that the Commission concludes it is without power to 
order refunds in this proceeding, an alternative remedy is available which could 
place the consumer in the position he would have occupied if the excessive rates 
had not been charged. The Commission could consider the amount collected 
above 18 cents per Mcf by the producers herein as an advance payment for 
gas which should be credited against any future payments which may become 
due. For instance, if during the years 1959-1962, a producer sold gas under 
temporary authority at 18 cents per Mcf, as compared with the 15 cents price 
found to be in the public interest, the 3 cent difference, plus interest, could be 
applied as a discount against the 15 cent price applicable to future sales under 
the same contract. This same 3 cent per Mcf deduction could be made against 
any subsequent escalated price as well until the entire amount of excess dollars 
had been charged off. 


* Cf. Sunray Mid-Continent Ow Co. v. FPC, 270 F.2d 404 (10th Cir. 1959) 
where the court held that a condition in a temporary certificate requiring the 
producer to agree to refund any amounts collected in excess of what ultimately 
was determined to be the just and reasonable rate of another producer-operator, 
was unreasonable. This decision hardly constitutes a bar to imposition of 
reasonable refund conditions in the permanent certificates to be issued herein 
since it does not hold that producers are entitled to retain revenues proved to 
bo excessive and unlawful. 
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the Commission to grant rehearing of its order issued 
herein on August 30, 1962. 


Respectfully submitted, 


By: Joun E. Hoxrrzrncer, JR. 
John E. Holtzinger, Jr. 


Lone Istanp Licutinc Company 
David K. Kadane 
Bertram D. Moll 
Edward M. Barrett 
250 Old Country Road 
Mineola, New York 


Tue Unirep Gas IMproveMENT CoMPaNy 


Morgan, Lewis & Bocxrvus 
J. David Mann, Jr. 
John E. Holtzinger, Jr. 
J. Frederick Moring 
1120 Connecticut Avenue, N.W. 
Washington 6, D. C. 


October 1, 1962 
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Docketed Oct. 26, 1962 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: oseph C. Swidler, Chairman; 
Howard Morgan, Charles R. Ross, and Harold C. Wood- 
ward. 
Docket Nos. 
Skelly Oil Company G-18638 
Glen A. Martin, e¢ al. G-18639 
Coastal States Producing Company G-18645 
W. R. Ransome, Trustee G-18684 
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Docket Nos. 


Tenneco Corporation G-18765 
South Texas Natural Gas Gathering Company G-18907 
Transcontinental Gas Pipe Line Corporation G-18920 
George H. Coates, Operator, et al. G-18938 
Coastal States Gas Producing Company, Operator 

and Southern Coast Corporation G-19016 
Carrl Oil and Hawn Bros. G-19146 
H. L. Brown G-19175 
Continental Oil Company CI60-71 
Slick Oil Corporation CI60-206 
Sunray-Mid-Continent Oil Company CI60-428 
Woods Exploration and Producing Company C160-600 
Mokeen Oil Company, et al. CI60-789 
Tex-Star Oil & Gas Corp., et al. CI61-43 
Prado Oil and Gas Company CI61-77 
Prado Oil and Gas Company CI61-79 
Coastal States Gas Producing Company CI61-123 
George H. Cates, et al. CI61-158 
W. E. Bakke, et al. CI61-258 
Coastal States Gas Producing Company CI61-471 
Coastal States Gas Producing Company CI61-472 
George H. Coates, et al. CI60-510 
Russell Maguire, e¢ al. CI61-530 
Coastal States Gas Producing Company CI61-539 
Coastal States Gas Producing Company CI61-566 
Katy Oil Company, Operator C1I67-627 
Morgan Mineral Corporation CI61-648 
Jake L. Hamon CI61-922 
Jake L. Hamon CI61-930 


Docket Nos. 


Sun Oil Company CI61-956 
Texaco Inc. CI61-961 


Order Granting Rehearing 
(Issued October 26, 1962) 


Numerous parties to the above-styled proceedings filed, 
pursuant to Section 19 (a) of the Natural Gas Act and Sub- 
section 1.34 of the Commission’s Rules of Practice and 
Procedure, Applications for Rehearing of the Commis- 
sion’s Opinion No. 362, which issued certificates of public 
convenience and necessity on August 30, 1962, to the appli- 
cants designated in the above-captioned proceedings. The 
applications for rehearing generally raise the issue con- 
cerning the propriety of the price level at which the Com- 
mission issued certificates in its Opinion No. 362. Rehear- 
ing is also sought relative to additional specific issues raised 
in certain applications. 
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The Commission Finds: 


In order to afford further time for consideration of these 
matters it is appropriate and proper in the administration 
of the Natural Gas Act that rehearing be granted in these 
matters for the purpose specified herein. 


The following parties filed applications for rehearing: 
Party Docket No. Date filed 


Texaco Inc. CI61-961 September 26, 1962 
Continental Oil Company CI60-71 September 28, 1962 
Sunray DX Oil Company CI60-428 September 28, 1962 
Public Service Commission of G-18638, September 28, 1962 
the State of New York et al, 
Prado Oil CI61-77, September 28, 1962 
CI61-79 
Morgan Minerals CI61-648 October 1, 1962 
Mokeen Oil Company CI60-789 October 1, 1962 
Tenneco Corporation G-18765 October 1, 1962 
Jake L. Hamon CI61-922 October 1, 1962 
Long Island Lighting Company and C1I61-930 
The United Gas Improvement Company  G-18638, October 1, 1962 
(Joint Application) et al. 
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The Commission orders: 


The rehearing sought by the parties in their applications 
is granted for the limited purpose of further considering 
the issues raised therein. 


By the Commission. 
J. H. Gurawe 


Joseph H. Gutride 
Secretary 
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LAW OFFICES OF 
ROSS, MARSH & FOSTER 

725 FIFTEENTH STREET 
WASHINGTON 5, D. C. 


November 9, 1962 
The Honorable Joseph H. Gutride 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Re: Skelly Oil Company, et al. 
Docket Nos. G-18638, et al. 
Dear Mr. Gutride: 


By order issued October 26, 1962, the Commission 
granted the numerous applications for rehearing in the 
above consolidated proceeding. 


Only the application for rehearing filed by Long Island 
Lighting Company and United Gas Improvement Company 
raised any issue concerning the Certificate of Public Con- 
venience and Necessity which had been issued to South 
Texas Natural Gas Gathering Company at Docket G-18907. 
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Under Section 1.34(d) of the Rules of Practice and Pro- 
cedure, South Texas Natural Gas Gathering Company has 
fifteen days after issuance of the order to file a response 
to the application for rehearing. 


Counsel for South Texas and counsel for U. G. I. and 
Long Island Lighting are taking steps which might lead to 
settlement of the issues which have been raised concerning 
South Texas in the application for rehearing. Therefore, 
it is requested that an extension of time until November 
30, 1962, be granted to South Texas for filing its response 
pursuant to Section 1.34(d). 


The undersigned is authorized to state that Long Island 
Lighting and U. G. I. concur in the extension requested. 


Very truly yours, 


Braprorp Ross 
Bradford Ross 


ec: Mr. J. David Mann, Jr. 
Docketed November 9, 1962 
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Docketed December 18, 1962 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Opinion No. 362-A 


Oprnion AND ORDER ON REHEARING MopIFYING 
OPrInion AND ORDER 


Issued: December 18, 1962 DC 51 DC 52 
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[Caption] 
10009 
Swmwter, Chairman: 


Applications for rehearing were filed to our opinion and 
order issued August 30, 1962 in the above-entitled proceed- 
ings by both producers and parties representing the inter- 
ests of consumers.? On October 26, 1962, we granted rehear- 
ing in order to afford further time for consideration of the 
issues raised. In accordance with Section 1.34(d) of our 
Rules, on November 20, 1962, South Texas Natural Gas 
Gathering Company filed a response to the joint petition 
for rehearing of Long Island Lighting Company and The 
United States Gas Improvement Company (UGI). While 
a number of the important issues are argued in the appli- 
eations for rehearing, it would be repetitious to discuss 


again those that have been covered by the opinion. These 
include particularly some of the considerations in fixing 
the price line, the kind of evidence to be used in determin- 
ing whether an initial price is in the public convenience 
and necessity, and the matter of refunds. 


Several of the producers argue that in judging whether 
their proposed initial prices are “in line”, we erred in 
making this determination as of the date of their contracts 
rather than the date of initial delivery. In the case of these 
producers the contracts were made before the issuance of 
our Statement of General Policy No. 61-1 on September 
28, 1960, 24 FPC 818, but deliveries did not commence until 
afterwards. We used the date of contract because we are of 


3 Texaco Inc., Prado Oil and Gas Company, Continental Oil Company, Sunray 
DX Oil Company, Jake L. Hamon, Morgan Minerals Corporation, Mokeen Oil 
Company, Tenneco Corporation, New York Public Service Commission and Long 
Island Lighting Company, and The United Gas Improvement Co. 
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the opinion that the execution of the contract is the sig- 
nificant act on the part of buyer and seller in determining 
the price.* The existence of high-priced contracts would 
have a general price raising effect even before deliveries 
were commenced. While, of course, we have no jurisdic- 
tion over a contract that never materializes in an interstate 
sale, it is a matter of discretion in the exercise of our reg- 
ulatory function to require that the gas sold be sold under 
contracts that were in line as of the time they were executed. 
This concept is supported by United Gas Co. v. Mobile Gas 
Corp., 350 U.S. 332 where the Court recognizes that ‘‘rates 
are established initially by the natural gas companies by 
contract or otherwise.’’ To conclude, the present or future 
public convenience and necessity require that, under the 
circumstances here, the contract prices must be in line as 
of the time the contracts were executed. 
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Furthermore, it is often impracticable to compare dates 
of delivery because the date of delivery is ordinarily not 
known to us until after a certificate is issued, unless deliv- 
eries have commenced under a temporary authorization. 
In the absence of such an authorization, we ordinarily 
grant permission to commence deliveries when it is con- 
venient to the buyer and seller. This is to allow time for 
any construction that may be required before deliveries can 
commence. Therefore, a comparison of the in-line price 
on the date of delivery with the in-line price on the dates 
of deliveries under other contracts frequently cannot be 
made. 


In this connection Jake L. Hamon contends that his con- 
tract in Docket No. CI61-930, while dated September 25, 


*Continental Oil Co., et al., 27 FPC 96, 100; see also The Ohio Oi Co. 
— FPC —, Docket No. G-15385, March 21, 1962. 
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1960, before the Policy Statement, was really executed 
December 1, 1960, the same date as two letter amendments. 
While the course of regulation should not depend on such 
technicalities as the parol evidence rule, Hamon has done 
nothing, beyond an assertion in his application for rehear- 
ing, to show the alleged date of execution. The application 
for a certificate, filed December 19, 1960, repeats the Sep- 
tember 25, 1960 date of contract; a paragraph in the con- 
tract permits termination if a certificate is not issued by 
December 31, 1960, an entirely unreasonable provision for 
a contract executed December 1, 1960, because of notice 
requirements. 


Several producers also argue that we erred in putting a 
condition in the certificates issued to the producers to the 
effect that the take-or-pay requirement in each contract is 
subject to the provisions of our final order in the rule- 
making proceeding in Docket No. R-199. In order to avoid 
any indefiniteness, as suggested by the producers, we shall 
provide as we did in Panhandle Eastern Pipe Line Com- 
pany, — FPC — Opinion No. 350, Docket Nos. CP60-103, 
et al., January 15, 1962, that while we shall condition our 
allowance of the proposed take-or-pay conditions in the 
instant proceeding so as to make them subject to our deter- 
mination in the rule making proceeding,’ in no event shall 
we require these producers to accept provisions for less 
than 80 percent of the annual contract quantities. 


Prado Oil and Gas Company argues that assuming its 
16.0 cent initial contract price was not ‘‘in line”, the price 
is justified by various special considerations. As our opin- 
ion notes, while under the case law the in-line price will 
normally be the price at which certificates should be issued 


*For this purpose we believe it is immaterial that the rule making proposal 
in its present form would be applicable only to contracts made in 1961 and 
later. 


“Opinion No. 362, mimeo. p. 13. 
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in the public interest and necessity pending ultimate deter- 
mination of the just and reasonable price, there may be 
special considerations where the just and reasonable price 
will be higher or lower than the in-line price. Prado says 
that it has built a gathering system and compressor station 
to facilitate its deliveries to El Paso. However, the record 
shows that most of the deliveries by others at 14.5, 14.6, 
and 14.8 cents are field rather than wellhead sales. Fur- 
thermore, Prado’s testimony shows that 85 percent of its 
gas comes from but thirteen gas wells, while it is the small 
remainder that is produced from 192 oil wells. Thus the 
record indicates that any extensive gathering system ap- 
plies to only a small portion of the 
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gas that is recovered in connection with oil. The com- 
pressor facilities necessary to make the casinghead gas 
deliverable under the contract would be the responsibility 


of the seller to bring the gas up to pipeline quality. Fur- 
thermore, Prado’s delivery pressure requirements for gas 
well gas are not as stringent as the majority of other con- 
tracts in the 14.5 to 15 cent price range.® 


In addition Prado points to the fact that its contracts 
contain no indefinite pricing clauses, but it may be observed 
that almost all of the contracts below 15 cents contain only 
periodic escalations. Prado also states that the gas deliv- 
ered by it contains approximately 1035 Btu’s per cubic 
foot, while its contracts provide for a minimum of only 975 
Btu’s per cubic foot, so that, Prado argues, the ultimate 
consumers will receive an increase in heating value free of 
charge. It is true Prado’s contracts do not contain a pro- 
vision for an upward price adjustment for Btu content, but 

* Prado is permitted to deliver gas as low as 250 Ibs. psia. when as many as 
four or one third of its gas wells are unable to deliver gas against line 
pressure, 
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neither do other contracts below the 15-cent level* which 
were listed in the staff’s basic exhibit as to comparative 
prices (Exhibit 24). Furthermore, we may note that 
Prado’s contracts do not provide for a downward adjust- 
ment until the content falls below 975 Btu’s per eubic foot 
while almost all other contracts for the years 1958 through 
1960 in Texas Railroad District No. 4 provide for a down- 
ward adjustment when the Btu content falls below 1000 
Btu’s per cubic foot. Therefore, we are of the opinion that 
Prado has not shown that it should be permitted an individ- 
ual addition to its price in excess of the ‘‘line’’ found in 
our opinion. 


Continental Oil Company objects to our taking notice of 
certificates for sales in District 4 at prices ranging down 
to six cents per Mef without 
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opportunity to show the contrary. Onur notice here of our 
prior orders was not a part of the decisional process in 
determining the line but merely part of our explanation of 
the scope of the staff exhibit, which treated sales at prices 
of 14 cents and above. Therefore further evidence on this 
matter would not affect the basis of our decision.” 


* The contracts are filed as rate schedules and were involved in the following 
certificate dockets: Sunray Mid-Continent Oil Co., Docket No. G-19511, now 
Sunray DX Oil Co., Rate Sch, No. 185; Renwar Oil Corp., Docket No. G-15518, 
formerly Rate Sch. No, 11, now Tenneco Oil Co., Rate Sch. No. 7; Phillips 
Petroleum Co., Docket No. G-15809, Rate Sch. No. 322; Cities Service Co., 
Docket No. G-16204, Rate Sch. No. 30; W. L. Moody III, Docket No. G-18758, 
Rate Sch. No. 1; Seas Oil Corp., Docket No. G-19019, Rate Sch. No. 1; Ten 
nessee Gas Transmission Co., Docket No. G-19182, Rate Schedules F-55 and 
F-56. The rate schedules all contain specific provisions for dehydration while 
this is not required in Prado’s rate schedules (Nos. 1 and 2). 


7 We have taken official notice of our own orders or reports filed with us in 
other proceedings. Continental Oil Co., 15 FPC 641; Wisconsin v. FP.C., 201 
F. 2d 183 (CADC), certiorari denied, 345 U.S. 934. 
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In its application for rehearing the New York Public 
Service Commission (PSC) criticizes the basis employed 
in establishing the price line contending that the price line 
should be 14.6 cents rather than 15 cents. In the first place 
PSC notes that we have not identified the temporary cer- 
tificates at the 14.6 cent, 14.8 cent and 15.0 cent levels that 
have subsequently been made permanent in other proceed- 
ings. These are listed as under temporary certificate in 
Exhibit 24 and are set forth in Appendix A hereto. 


PSC contends that as to the two contracts at 14.8 cents * 
which are listed as permanent in Opinion No. 362, the stated 
price is 14.613 cents per Mcf. It is true that the base price 
is 14.613 cents, but we used 14.8 cents so as to include the 
base price plus tax reimbursements in making comparisons. 
United Gas Improvement Co. v. F.P.C., 283 F. 2d 817 
(CAQ9) certiorari denied 365 U.S. 881. 


PSC’s principal contention with respect to our determi- 


nation of the price line is that we were relying on the two 
sales at 14.8 cents (or 14.613 cents as PSC would have it) 
and one sale at 15.0 cents® and that it was not a party in 
these proceedings because the routine notice * did not alert 
it to the significance of the price. In our opinion the notice 
was 


*The 14.8 cent prices were contained in contracts of Renwar Oil Corp., 
Docket No. G-15518 and Phillips Petroleum Co., Docket No. G-15809. 


* Sunray Mid-Continent Oil Co., Docket No. G-19511. 


* Originally as PSC points out, the Sunray proceeding as Docket No. G-17051 
at the 15-cent price had been consolidated with Tezas Illinots Natural Gas 
Pipeline Company, et al., Docket No. G-14829, from which PSC had been 
excluded and which was remanded in P.S.C. v. F.P.C., 295 F. 2a 140 (CADC). 
The notice in Docket No. G-19511 which was published in the Federal Register 
sets forth that Sunray had filed an application for a certificate and that it 
Proposes to sell natural gas in interstate commerce to South Texas for resale 
under a gas sales contract dated July 1, 1959. 
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sufficient to alert PSC, as in fact it has been alerted by a 
similar notice with respect to a filing where it did inter- 
vene.” 


In any event, PSC takes a too narrow view of our deter- 
mination of a price line. In determining the line we were 
not relying merely on three contracts. We saw that there 
were a number of contracts involving substantial volumes 
of gas from 14 to 18 cents under permanent certificate. We 
saw that most of those above 15 cents were subject to liti- 
gation while most of those below 15 cents were not subject 
to litigation. We also gave a more limited degree of con- 
sideration to the pattern of untainted sales prior to 1958 
and to the price range of contracts made during 1958-1960 
resulting in temporary certificates including in particular 
those subsequently made permanent at that price. Fifteen 
cents, in our judgment, represented a reasonable limit on 


prices arrived at in contracts dated during 1958, 1959, and 
1960, not subject to litigation. 


PSC objects to our deferring action on the applications 
of four producers whose contracts were dated after Sep- 
tember 28, 1960, when our Policy Statement was issued. As 
explained in our opinion we are deferring action so that 
all parties will have opportunity to show the effect of the 
15-cent price established here, the 16-cent ceiling adopted 
for future contracts or the 18-cent price established on 
September 28, 1960. This is not a final order with respect 
to these producers, and our action at this time is an appro- 
priate procedural step in view of the absences of evidence 
on the effect if any, of the Commission’s adoption of the 
September 28, 1960 ceiling prices on the pricing picture. 


“Bee the notice in the first CATCO case, Continental Oi Co., 17 FPC 574, 
732, 880; 21 FR. 7783. 
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PSC finally argues along with Long Island Lighting 
Company and The United Gas Improvement Company that 
we should have required refunds by the producers as a 
result of our determination of the 15-cent in-line price. The 
essence of our conclusion on this point is that it would be 
inequitable to require the producers to make refunds where 
they were issued temporary certificates in general language 
without specific provision for 
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refunds.* They undertook service thereby binding them- 
selves to deliver gas until relieved by us under a certificate 
that did not require nor suggest a refund. The situation 
was different in the CATCO case.* There was no tempo- 
rary certificate and the permanent certificate was the sub- 
ject of a timely petition for review. Moreover, service 
there had not begun until after judicial proceedings had 
been initiated,** so that the rates were challenged before 


any revenues were collected. 


™ Typical language in the temporary certificates provides in part: 

“‘This acceptance for filing shall not be construed as constituting approval 
of any rate, charge, classification, or any rule, regulation or practice affecting 
such rate or service contained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or obligation associated 
therewith; and such acceptance is without prejudice to any findings or orders 
which may be made in the final disposition of this proceeding or any other 
findings or orders which have been or may hereafter be made by the Commis- 
sion in any proceeding now pending or hereafter instituted by or against your 
company.’’ 

* . ° * ° 

‘¢This constitutes all requisite temporary authorization to commence the sale 
of gas, but such authorization and acceptance of the rate schedule are without 
prejudice to such final disposition of the certificate application as the record 
may require and, furthermore, once service is commenced under this authoriza- 
tion it may not be discontinued without permission of the Commission issued 
pursuant to the provisions of the Natural Gas Act.’’ 


3 Continental Oi Company, et al., 27 FPC 96. 


% The final order challenged was issued June 24, 1957 (17 FPC 880), the 
petition for review was filed October 7, 1957, but deliveries didn’t commence 
until July of 1958. 
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A refund has been required when the permanently cer- 
tificated rate is less than the temporary one, but in such a 
ease specific language advising the parties of the risk 
they took if they accepted the temporary certificate has 
uniformly been used. Since in the present proceeding there 
is no such provision in the temporary certificates, to pro- 
ceed now and order the producers to make refunds would 
not be equitable regardless of any ultimate right we may 
have to order such refunds. 
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The Long Island Lighting Company and The United Gas 
Improvement Company contend that the costs of South 
Texas may be reduced as a result of a decision on the four 
sales severed from these proceedings as well as other sales 
involved in the Amerada proceedings*® and as a result of 
decisions on the effects of a consolidated federal income tax 
return and liberalized depreciation tax accounting. There- 
fore, they argue that the certificate issued to South Texas 
should be conditioned to require a further reduction and 
refunds as contemplated by the examiner. We agree that 
this suggestion of the interveners in part has merit. We 
shall therefore require that South Texas file rate changes 
to reflect any change in purchased gas cost effected by the 
Amerada proceeding. However, we shall not require South 
Texas to make refunds, for in accordance with our Opinion 
No. 362 herein the producers would not be required to make 
refunds. This condition would not work an injury on South 

_Texas because it would not affect the return, but would 
merely pass along savings on producer sales made to it. 
However, the later determination of the federal income 
tax question would appear to create an indefinite condition 


3 Amerada Oil Company, et al., Docket Nos. C162-1544, et al. 


* Specifically, Cities Service Co., Docket No. G-18799, and Alabama-Ten- 
nessee Natural Gas Co., Docket No. G-5471, et al. 
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that would be inequitable to South Texas. In view of the 
fact that the tax question is comparatively minor in effect, 
we will not condition South Texas’ certificate to give effect 
to decisions in other cases which may not be decided with 
finality for some time. Furthermore, it would not be in 
the public interest to leave the present proceeding open 
pending the decision of these questions which are of no 
great moment here. 


Long Island Lighting and UGI make the further point 
that reduction in the producer rates may lead to a higher 
rate of return for South Texas than its contemplated 7.34 
percent. In the first place, as pointed out by South Texas, 
the 7.34 percent return will not be earned by it under its 
proposed rates. Further, it is entirely speculative as to 
what return will be earned under a different price struc- 
ture. In any case this is not a rate case. We do not think 
that the earnings contemplated by South Texas are so 
disproportionate as to be inconsistent with the public con- 
venience and necessity. 


In its response South Texas objects to Long Island 
Lighting and UGI requesting the examiner’s refund con- 
dition which is dependent upon a cost filing to be made by 
South Texas. South Texas says that it has made this cost 
filing and no further cost filing should be required. The 
cost filing made by South Texas on February 1, 1962, was 
apparently made in response to our prior order of Novem- 
ber 22, 1960, in Texaco Inc., 24 FPC 979, on which we 
granted rehearing. We have utilized this cost filing in 
determining whether to grant a certificate to South Texas 
and whether to condition that 
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certificate. No further cost filing, if that was intended by 
Long Island Lighting and UGI is necessary, and the filing 
of February 1, 1962, will be admitted into evidence. 
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It has been brought to our attention that by amendment 
filed July 30, 1962, to the application in Docket No. C160-206 
Midhurst Oil Corporation has become the successor to 
Slick Oil Corporation. We shall accordingly provide that 
Midhurst be substituted for Slick in our Opinion and Order 
No. 362. 


The Commission further finds: 


(1) The assignments of error and grounds for rehearing 
set forth in the applications for rehearing filed herein pre- 
sent no facts or principles of law which were not consid- 
ered by the Commission when it issued its Opinion No. 
362, or which having now been considered warrant any 
change or modification of such opinion except as specified 
below. 


(2) The request of Jake L. Hamon in Docket No. CI61- 
930 for severance should be denied. 


The Commission orders: 


(A) The applications for rehearing filed in the above- 
entitled proceedings by the applicants for rehearing listed 
in footnote 1 above are hereby denied except as specified 
below. 


(B) The request of Jake L. Hamon for severance of 
Docket No. CI61-930 is hereby denied. 


(C) The following provision shall be added to paragraph 
(H) of our previous order. “Upon the issuance of such 
final order the producers accepting the certificates herein 
issued shall file within 30 days amended rate schedules in 
conformity therewith, acceptable to the Commission; pro- 
vided, however, that the producers shall not be required 
to file take-or-pay provisions for less than 80 percent of 
the annual contract quantities.”’ 
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(D) Paragraph (D) of our order is hereby amended to 
require that South Texas within 60 days after issuance of 
our final orders in Amerada Petroleum Corporation, et al., 
Docket No. C162-1544, shall file a rate for service to Trans- 
co that shall reflect any decrease in purchased gas costs 
effected by Docket No. CI62-1544; such change shall be 
effective coincidentally with the effective date of the Ame- 
rada rate change. At the time of making such rate filing 
South Texas shall also file a computation showing the deri- 
vation of such rate changes, which shall be computed as of 
the date of issuance of the final order in Docket No. CI62- 
1544 using the rates ordered therein. Such rate filing shall 
be subject to approval by the Commission. 
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(E) The cost filings made by South Texas on February 
1, 1962, and by the Joint Venture on February 12, 1962, are 
hereby admitted into evidence. 


(F) Midhurst Oil Corporation is hereby substituted for 
Slick Oil Corporation in Docket No. CI60-206. 


By the Commission. Commissioner Ross dissenting in 
part to the extent that this order is inconsistent with his 
dissenting opinion. Commissioner Morgan not participat- 
ing. 

J. H. Gurrme 
Joseph H. Gutride 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., Charles R. Ross, and 
Harold C. Woodward. 


Fifth Amendment To Statement of General Policy No. 61-1 
(Issued August 30, 1962) 


The Commission’s Statement of General Policy No. 61-1 
issued September 28, 1960, announced a price level of 18¢ 
per Mef for initial sales in Texas District No. 4 (at 14.65 
psia). The Statement of Policy specified that the price 
levels announced therein were to be ‘‘adjusted from time 
to time as such facts as may come before us compel such 
adjustments.’? The price level previously announced for 
Southern Louisiana was in fact adjusted by the Fourth 
Amendment to the Statement of General Policy on October 
31, 1961. 


The Commission in its opinion in the Skelly case issued 
this date has had occasion to re-examine the question of the 
in-line price in Texas District No. 4 immediately prior to 
September 28, 1960, in light of the subsequent court deci- 
sions dealing with the initial pricing question in producer 
certificate cases. 


We have also reviewed the sales in District No. 4 subse- 
quent to September 28, 1960. We have carefully re-exam- 
ined the appropriate level of initial ceilings in this district 
in light of present conditions in the area giving due consid- 
eration to the applicable court decisions and the factors 
set forth in our original statement of policy.? 


2 We there stated that these ‘‘included cost information from all decided and 
pending cases, existing and historical price structures, volumes of production, 
price trends in the various areas over a number of years, trends in exploration 
and development, trends in demands, and the available markets for the gas.’’ 
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Just as was the case in our revision of the ceiling price 
in South Louisiana, our guiding purpose here is to arrive 
at a revised price which will enable the Commission to hold 
the line on new sales in this area at a level consistent 
with the public interest and, at the same time, to enable 
producers to obtain authorizations which provide them a 
reasonable basis for proceeding with their operations and 
furnishing needed supplies of gas. We conclude that, 
effective this date, the ceiling price level for initial sales 
in Texas District No. 4, inclusive of state taxes, shall be 
16 cents per Mef (at 14.65 psia). 


By the Commission. Commissioners Morgan and Ross 
dissenting and filed separate statements. 


J. H. Gutripe 
Joseph H. Gutride 
Secretary 


Ross, Commissioner, dissenting: 


Setting or changing an interim guide line price without 
the benefit of notice, hearing and record but guided by the 
Commission’s expertise, represents one of the most solemn 
obligations any administrative body can perform. See my 
dissent in Skelly Oil Company, et al., Docket Nos. G-18638, 
et al. 


Justice Frankfurter in his dissent in F'.P.C. v. Hope Nat- 
ural Gas Company, 320 U.S. 684, page 626, discusses the 
role of the Commission’s expertise in natural gas regula- 
tion, as follows: 


‘‘Hither the fixing of natural gas rates must be left 
to the unguided discretion of the Commission so long 
as the rates it fixes do not reveal a glaringly bad 
prophecy of the ability of a regulated utility to con- 
tinue its service in the future. Or the Commission’s 
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rate orders must be founded on due consideration of 
all the elements of the public interest which the pro- 
duction and distribution of natural gas involve just 
because it is natural gas. These elements are reflected 
in the Natural Gas Act, if that Act be applied as an 
entirety. ... 


“Tt will not do to say that it must all be left to the 
skill of experts. Expertise is a rational process and 
a rational process implies expressed reasons for judg- 
ment.’’ 


The majority, in its expertise, states that 16¢ is the 
proper ceiling price level for sales in Texas R.R. District 
No. 4. The Skelly case, itself, reveals the prior 18¢ level 
as an example of a ‘‘glaringly bad prophecy” of a proper 
rate set by ‘‘the unguided discretion of the Commission.’’ 
Is this new rate any better? What are the expressed rea- 
sons for this judgment? The majority, as one of the fac- 
tors bearing on the ultimate price, state that they have 
reviewed the sales in District No. 4 subsequent to Septem- 
ber 28, 1960. Thus, as I pointed out in my dissent, an 
improper price, in and of itself, becomes justification in a 
reappraisal of the appropriateness of the price upon chal- 
lenge. This is circular reasoning if I ever saw any. This 
will be the principal defense adopted in the new proceeding 
ordered in Skelly. 


The evil inherent in adopting an interim guide line price 
is the failure to get a standard upon which the Commission 
measured the price. It is all well and good to set forth 
a number of factors such as ‘‘cost information from de- 
cided and pending cases, existing and historical price 
structures, volumes of production, trends in production. 
.--” but the important matter is what is used in practice. 
Or, in the language of CATCO, what is in-lineness? Be- 
cause of the possibility that interim guide line prices will 
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remain in effect for substantial periods of time, changed 
only by decree and without notice, hearing and record, and 
because such prices, particularly in new certificate cases 
have a tendency to become floors rather than the “maxi- 
mum acceptable rates’’,? it is essential for the preservation 
of the administrative process to set forth the standards 
used. 


It is easy to say what in-lineness does not mean. It cer- 
tainly shouldn’t mean comparing the highest heretofore 
certificated prices in the area, see Panhandle Eastern Pipe 
Line Co., et al., Docket Nos. CP60-103, et al., nor should it 
mean a price higher than the majority of the prices, see 
Continental Oil Co., et al., Docket Nos. G-11024, et al. In 
fact, one may not compare the proposed price with those 
that are at all clouded or suspect.? 


I have great doubt, too, whether in-lineness should be 
based only on new sales. First, prices under the old con- 
tracts represent informed industry judgment as to the level 
of prices which are acceptable to them. Second, the bulk 
of the gas is supplied under old contracts. Third, it is not 
necessarily true that the bulk of the costs were incurred in 
the year of certification. Fourth, I have not as yet seen 
any factual evidence to indicate that the current costs of 
finding and developing gas are significantly higher than 
in 1960. 


Nor should in-lineness be based upon sales made by an 
affiliate to its parent pipeline. Nor should in-lineness be 
based upon sales made to a new pipeline desperate for 
sources of gas, or to a pipeline, which has allowed its supply 
to become unreasonably low. In-lineness should also not 


2 Statement of General Policy No, 61-1, p. 2. 


* United Gas Improvement Co, v. F.P.C., 283 F. 2d 817, cert. den. 365 U.S. 
881. 
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be measured by prices that a pipeline might pay to keep 
another pipeline out of a field so it may monopolize the 
area. Nor should in-lineness mean prices based upon the 
desire or need of a pipeline for auxiliary products such as 
butane, propane or helium. Nor should in-lineness mean 
prices paid by a pipeline who has a monopoly in its service 
area or a pipeline which affiliates have gas purchase adjust- 
ment clauses. Certainly, in-lineness should not be based 
upon prices paid by a pipeline engaged in the production 
business in the area to other independents. 


Looking at in-lineness from another standpoint, it should 
not be based upon a distress sale by a producer to a pipe- 
line when the pipeline can force an unconscionably low 
price on said producer. Also, sales by a producer of low 
volumes or sales from wells with poor deliverability should 
not be a measure. In fact, any case where the elements of 
fair play are not present should not be used to measure 
in-lineness. Thus, where any or all of the above enumer- 


ated factors are present, it is incumbent upon this Com- 
mission to gage their impact, and properly to discount 
their effects. 


It is apparent, therefore, that proper in-lineness means 
the prices that prudent utility pipeline companies, acting 
in effect as agents for natural gas distribution companies 
which compete in a true energy market, would pay to 
financially responsible and informed producers in attempt- 
ing to gain for the distribution companies the benefits they 
could obtain for themselves if they were able to bargain 
directly with those producers. Such prices will, of course, 
vary from time to time depending upon economic conditions 
both in the field and in the end market. The ultimate deter- 
mination of an in-line price certainly should not be among 
the highest untainted heretofore certificated prices, for the 
reasons advanced in detail above, but rather should be 
based on the bulk line average of existing prices, since these 
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are the only ones which reflect the economic conditions in 
the field, the end market, and the specific conditions appli- 
cable to the pipeline intermediary. 


On the basis of the evidence presented here, and partic- 
ularly in view of the lack thereof, and on the basis of evi- 
dence presented in the Skelly case, J would therefore find 
the proper in-line price for District No. 4 as 15¢. 


Cxares R. Ross 
Charles R. Ross, Commissioner 


Morcay, Commissioner, dissenting: 


The Supreme Court, in the Hope case, declared that 
“the fixing of just and reasonable prices was the heart of 
the new regulatory system”’ encompassed by the Natural 
Gas Act. 


The Court also observed that: 


“In passing on such applications for certificates of 
convenience and necessity the Commission was told by 
§ 7(c), as originally enacted, that it was ‘the intention 
of Congress that natural gas should be sold in inter- 
state commerce for resale for ultimate consumption 
_.. at the lowest possible reasonable rate consistent 
‘with the maintenance of adequate service in the public 
interest.’ ”? (Underscoring supplied.) 


Fifteen years later, in the now-famous CATCO case,” the 
Court not only found it necessary to repeat both admoni- 
tions but, with respect to its reference to the ‘‘lowest pos- 
sible reasonable rate’’, offered the following comments in 
the form of a footnote: 


1 Federal Power Commission, et al. v. Hope Natural Gas Co., 320 U.S. 591 
at 611 (1944). 


Atlantic Refining Co., et al. v. Public Service Commission of New York, 
et al., 360 U.S. 378 at 388 (1959). 
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“‘The 1942 amendments to §7, 56 Stat. 83, were not 
intended to change this declaration of purpose. See 
Hearings, House Interstate and Foreign Commerce 
Committee, on H.R. 5249, 77th Cong., Ist Sess. 18-19; 
H.R. Rep. No. 1290, 77th Cong., 1st Sess.; S. Rep. No. 
948, 77th Cong., 2d Sess.”’ 


In CATCO the court placed a continuing responsibility 
on us, in certificating procedures, to prevent ‘‘out of line” 
prices and to ‘‘hold the line awaiting adjudication of a just 
and reasonable rate.” 


Under the terms of our Statement of General Policy No. 
61-1,° we have been attempting to carry out our responsi- 
bilities through the device of so-called area prices—a cur- 
rently fashionable synonym for what used to be called 
‘‘fair field prices.’? As the majority has noted, the State- 
ment of Policy contemplates another continuing responsi- 
bility on our part: to adjust the various area price levels 
“from time to time as such facts as may come before us 
compel such adjustments.’’ * 


Here we are faced with the necessity to act under the 
quoted portion of our own policy statement. Needless to 
say, whatever action we take must also satisfy both the 
purpose of the Natural Gas Act and the mandates of the 
Supreme Court. 


I maintain that the majority’s action herein falls sig- 
nificantly short of satisfying either. 


The action of the majority is, of course, an attempt to 
earry out the Commission’s responsibility to adjust prices 
‘from time to time as such facts as may come before us 
compel such adjustments.’’ What are those facts? They 


* Issued September 28, 1960, 24 FPC 818. 
“24 FPC at 820. 


are the facts exposed in the record and in the Commission’s 
files during the course of the Skelly case.* Those facts 
demonstrated incontrovertibly that an in-line ceiling price 
in Texas Railroad District 4 prior to issuance of the Policy 
Statement could be no higher than 15¢, rather than the 
18¢ promulgated by the then members of the Commission 
in their Policy Statement. That demonstration in Skelly 
compelled us—unanimously—to reduce prices contained in 
contracts executed in District 4 prior to September 28, 
1960 (the effective date of the Policy Statement) to a maxi- 
mum of 15¢ per Mef. Unfortunately, because of errors for 
which the present Commissioners are in no wise respon- 
sible, this reduction was not made retroactive. 


Exposure of those same facts now compels us to adjust 
the interim area ceiling price in Railroad District 4 as con- 
templated by the Policy Statement. But here we are not 
unanimous. The majority, after agreeing that 15¢ was 
the proper in-line maximum price in Texas Railroad Dis- 
trict 4 up to 11:59 pm., September 27, 1960, now has 
decided that as of 12:01 a.m., September 28, 1960, the in- 
line price was—and is—16¢ per Mcf. Explanation for this 
one-cent escalation, representing a 6-2/3% increase in the 
“4n-line’’ price of gas, is notable by its complete absence. 


Does establishment of a 16¢ ceiling price comply with the 
Supreme Court’s instruction to “hold the line awaiting 
adjudication of a just and reasonable rate’? 


Is this ‘‘the lowest possible reasonable rate consistent 
with the maintenance of adequate service in the public 
interest,” as required by ‘‘applicable court decisions’’? 


*Opinion No. Skelly Oil Company, Docket Nos. G-18638, et al., 
FPC - Skelly is a most important case in the brief and turbulent history 
of area pricing, concerning which I shall have a great deal more to say ina 
dissent to the decision in that case which, at this date, is still to be written. 
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The majority claims to have given ‘‘due consideration”’ 
not only to ‘‘applicable court decisions” but to other fac- 
tors, including: 


‘‘. .. cost information from all decided and pending 
cases, existing and historical price structures, volumes 
of production, trends in production, price trends in the 
various areas over a number of years, trends in ex- 
ploration and development, trends in demands, and 
the available markets for the gas.”’ 


I participated fully in all Commission discussions of 
Skelly and related matters, including the Commission meet- 
ing at which we took affirmative action on this case. I do 
not recall any discussion or consideration of this matter as 
extensive as that inferred by the majority’s claim. I cer- 
tainly recall no demonstration that 16¢ is ‘‘the lowest pos- 
sible reasonable rate.’? On the contrary, the few work- 
papers considered by us demonstrated to my satisfaction 
that 16¢ is a higher price than is necessary to meet the 
standards of reasonableness and adequacy erected by the 
Court. 


J maintain that the facts exposed in Skelly, viewed in the 
light of the Natural Gas Act, CATCO, and the prohibitions 
laid down by the Ninth Circuit* against our using ‘‘sus- 
pect” and “tainted’’ prices, compel us to adopt an interim 
area price for Railroad District No. 4 no higher than 15¢ 
per Mef. 


Skelly demonstrated not only that any price higher than 
15¢ per Mef was ‘‘out of line” prior to September 28, 1960, 
but that the Commission itself was ‘‘out of line’’ when it 
established an 18¢ price to take effect on that date. Here 
we have rightly eliminated that wrongful price, but the 
majority declines to “hold the line awaiting adjudication of 


* United Gas Improvement Co. v. FTC, 283 F.2d 817, cert. den. 365 U.S. 881. 
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a just and reasonable rate’’ and insists on a price higher 
than 15¢ for the period after September 28, 1960. 


I am not averse to establishing a price other than 15¢— 
either higher or lower—if it is first shown to be ‘‘the lowest 
possible reasonable rate consistent with the maintenance 
of adequate service in the public interest.’? No such show- 
ing—indeed, no showing of any kind—has been made in 
behalf of a price of 16¢. I therefore dissent. 


Howarp Morcan 
Howard Morgan, Commissioner 


BRIEF FOR SOUTH TEXAS NATURAL GAS GATHERING 
COMPANY, INTERVENOR 


IN THE | 


United States Court of Appeals 


For tHe Disrricr or Cotumpia Circuit 


No. 17,628 


Tus Uxrrep Gas Iuprovementr Company, and 
LoxG Isuanp Licgurine Comvany, Petitioners, 


Vv. 
Fepernan Power Comaission, Respondent, 


Skenty Om Compaxy, Sux Om Company. Peano On & Gas 
Company. Grorce H. Coares, Coxntixentan Oi Com- 
pany, Suxnay DN Om Company and PiiLapeLritta 
Exvectrric Company, luterceyors. 


On Petitions to Review Orders of the 
Federal Power Commission 


Bradford Ross, 
Lewis Carroll, 
Ross, Mansi & Foster 
725-15th Street, NW, 
1 ~ Washington 5. D.C. 
JUL 1963 Altorneys for South 
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QUESTIONS PRESENTED 


There is no question presented in this proceeding con- 
cerning the issuance of the certificate of public convenience 


and necessity to South Texas Natural Gas Gathering Com- 
pany, an intervenor in No. 17,628. 


BRIEF 
FOR 
SOUTH TEXAS NATURAL GAS GATHERING COMPANY 


There is no question presented concerning the issuance 
of the certificate of public convenience and necessity to 
South Texas Natural Gas Gathering Company, an inter- 
venor in this proceeding. South Texas is involved only 
indirectly in the contentions in Section III of Petitioners’ 
Joint Brief (pp. 35-36) and will briefly respond to that 
Section . 


Petitioners complain that the Commission has not con- 
ditioned the certificate to South Texas so as to require 
that it ‘‘pass along’’ refunds from producers which would 
result if Petitioners’ contentions here prevail and the Com- 
mission orders refunds. The Commission in Ordering 
Paragraphs (D) of Opinion No. 362 and Opinion No. 362-A 
conditioned the certificate to South Texas, requiring that 
it pass along the reduction in its average cost of purchased 
gas effected by the order. South Texas has accepted the 
certificate issued to it as conditioned. 


South Texas would also agree voluntarily to pass along 
refunds, if any result from this review proceeding, on the 
condition that Petitioners and other customers of Trans- 
continental Gas Pipe Line Corporation agree that such 
refunds will be immediately and completely passed along 
by them to the ultimate consumers so that Petitioners and 
other customers of Transcontinental would not receive a 
windfall as a result of South Texas’ action. 


Respectfully submitted, 


Bradford Ross, 
Lewis Carroll, 
Ross, Marsa & Foster 
725-15th Street, N.W. 
Washington 5, D. C. 
Attorneys for South 
Texas Natural Gas 
Gathering Company 
July 8, 1963 
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QUESTIONS PRESENTED 


This proceeding involves the applicability of area prices estab- 
lished by the Federal 'Power Commission to certificate applications 


covering sales of natural gas from South Texas. Therefore, it presents 


the Court with a sequel to the Supreme Court's recent decision in State 


of Wisconsin v. Federal Power Commission, U.S. » issued May 20, 
1963. In the orders under review the Commission disregarded the appli- 
cable area price prescribed by its Statement of General Policy No. 61-1, 
as amended, and conditioned the certificates upon a lower initial price. 
The Commission's price condition was based solely upon its selection of 
certain certificated sales in the area to establish an "in-line" price. 
The Commission expressly declined to consider any other evidence. The 
Commission also conditioned the certificates upon the final outcome of 
a pending rule-making proceeding. 
The questions presented are: 
Whether the Commission may disregard its prescribed area price in 
permanently certificating sales of natural gas by independent pro- 
ducers; 
Whether the price condition imposed on the certificates issued by 
the Commission in these proceedings is a proper exercise of its 
administrative discretion under the Natural Gas Act, supported by 
soundly based findings in the record; 
Whether the Commission may condition the permanent certificates 
issued in this proceeding so as to make the take-or-pay clause in 
each of the producer contracts contingent upon a future final 


order which the Commission may issue in a pending rule-making pro- 
ceeding. 
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In the 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 
(Formerly CA5 No. 20335) 


PRADO OIL AND GAS COMPANY, 
Petitioner, 
v. 


FEDERAL POWER COMMISSION, 


Respondent. 


ON PETITION TO REVIEW ORDERS OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review and set aside orders 


issued by the Federal Power Commission insofar as the 
| 
permanent certificates of public convenience and necessity 
| 
issued to Petitioner were conditioned on a reduction) of 


the initial base price in its contracts with South Texas 


Natural Gas Gathering Company from 16¢ per Mcf to 15¢ 


per Mcf and on the final order which the Commission may 


| 
subsequently issue in a pending rule-making proceeding. 


This Court has jurisdiction to review such orders 
under the provisions of Section 19(b) of the Natural Gas 
Act, 52 Stat. 831 (1938), as amended, 15 U.S.C. § 717r(b) 
(1958). The primary order under review was issued by the 
Commission on August 30, 1962 (R. 9723-9760). Petitioner 
filed an application for rehearing on September 28, 1962 
(R. 9841-9867). ‘An order granting rehearing was issued 
October 26, 1962.(R. 9993-9995), but subsequently, by 
order issued December 18, 1962, the Commission denied 
rehearing except for specified modifications of its prior 
order (R. 10,007-10,018). 

Petitioner filed its petition for review in the Court 
of Appeals for the Fifth Circuit on February 15, 1963. 


Because the New York Public Service Commission had pre- 


viously petitioned for review of the same order in this 
V/ 
Court, the Commission filed a Suggestion for Transfer in 


1/ Public Service Commission of the State of New York v. 
Federal Power! Commission, No. 17582, petition filed 
February 1, 1963. In its appeal New York seeks to set 
aside the Commission's refusal to award retroactive 
refunds for sales of gas by Petitioner and other pro- 
ducers at their initial contract prices pursuant to 
unconditional temporary certificates issued by the 
Commission. Although the refund question will be moot 
if Petitioner's appeal is successful, its motion for 
leave to intervene in New York's case is pending be- 
fore this Court. 


| 
accordance with 28 U.S.C., § 2112(a). By order dated May 
15, 1963, the Fifth Circuit Court of Appeals ordered 


Petitioner's appeal transferred to this Court. 


STATEMENT OF THE CASE 


Factual Background 
Petitioner, Prado O11 and Gas Company, is a small 


| 

independent oil and gas producer, whose principal opera- 
2/ | 

tions are in the South Texas area. On June 30, 1960, 


| 
Prado entered into two gas sales contracts with South 
| 


Texas Natural Gas Gathering Company covering the sale 
| 
of oil-well (casinghead) gas and gas-well gas from various 


lands and leases located in the Prado Field in Jim Hoge 


BY | 
County, Texas (R. 231-232). South Texas delivers the gas 


to Transcontinental Gas Pipe Line Corporation for trans- 
portation and ultimate distribution in the northeastern 
states. 


Under both contracts Prado has dedicated rover 


2/ At the time the record was made in this case Petitdoner's 
only oil and gas production was from the leases covered 
by the subject contracts (R. 233). 


| 
3/ Jim Hogg County is located within Texas Railroad Com- 
mission District No. 4. 
| 


reserves in excess of 70 billion cubic feet underlying 
approximately 19,000 acres (R. Zone The gas re- 
serves dedicated by Prado are pipeline-quality gas and 
contain approximately 1035 BIU per cubic foot (R. 236). 
The gas is delivered at a central point on the existing 
pipeline of South Texas in the Prado Field (R. 236). 

In order to effectuate delivery at this central point, 
it was necessary for Prado to install, equip and main- 
tain extensive field gathering lines to connect the 
various wells (R. 236). Under Prado's gas-well gas 
contract, the pipeline purchaser is permitted to vary 
its takes of gas from as low as 75% to as high as 150% 
of the daily contract quantity (R. 5813-5817). 

The subject contracts provide for an initial price 
of 16¢ per Mcf with fixed escalations of 1¢ per Mcf 
every four years, commencing June 1, 1964 (R. 233). 

The contracts provide for reimbursement of three-fourths 


of new or additional taxes as defined therein. However, 


4/ Of the total provenreserves, approximately 50 
billion cubic feet are attributable to the gas- 
well gas reserves and approximately 20 billion 
cubic feet are attributable to the oil-well gas 
reserves (R. 231, 233). 


at present there is no tax reimbursement (R. 233). 
The contracts do not contain indefinite pricing ae 
| 
visions, such as favored nation or price redetermination 
| 
| 
| 
(R. 234, 249-250). 


clauses, or any provision for upward BIU adjustment 


Proceedings before the Commission 

Pursuant to Section 7 of the Natural Gas Act, 
15 U.S.C., § 717f, Prado filed the contracts with South 
Texas as the basis for its certificate applications in 
FPC Docket Nos. CI61-77 and Gas (R. 231). Tempo- 
rary authorization for the proposed sales was issued on 
August 17, 1960, in accordance with Section 157.28 of 
the Commission's Regulations under the Natural Gas Act 
(R. 235). However, actual deliveries did not begin until 
October 13, 1960 (sales of oil-well gas, authorized in 
Docket No. CI61-79), and December 12, 1960 (sales of 
gas-well gas, authorized in Docket No. CI61-77) (R., 235). 


During the interim between the issuance of venporary 


5/ On the basis of the 16¢ per Mcf initial contract 
price and the present 7% Texas production tax, Prado 
would receive a net of only 14.88¢ per Mcf for a 
gas prior to the payment of royalties. 

6/ Saidcontracts were also filed as Prado's FPC Gas Rate 
Schedules Nos. 1 and 2. 


authorization to Prado and the commencement of actual 


deliveries, the Commission issued its Statement of General 


14k 
Policy No. 61-1, 24 F.P.C. 818 (1960), thereby estab- 


lishing an 18¢ per Mcf area price for initial sales from 
Texas Railroad Commission District No. 4 -- the District 
in which the Prado Field is located. 

Prado's certificate applications were subsequently 
consolidated for hearing with similar applications filed 
by other producers in the area and by two natural gas 
pipeline pee 2 Hearings were held from May 15 to 
June 26, 1961 (R. 1-1202). The Examiner's decision was 
issued on January 25, 1962 (R. 9474-9503). The Examiner 
approved Prado's initial contract prices and granted un- 
conditional permanent certificates of public convenience 
and necessity in Docket Nos. CI61-77 and CI61-79. The 
Examiner rejected arguments by various intervenor groups 


in favor of a price condition, stating inter alia (R. 9496- 


QUOT ): 


7T/ Issued September 28, 1960, 18 CFR 2.56. 


8/ This consolidated proceeding was entitled Skelly 011 
Company et al, Docket Nos. G-18638 et al. 


“The Staff's Exhibits 24, 24-A, 24-B and 24-C 
are stated (Staff Br. p. 40) to afford 'evidence 
of an'existing price level in the 16-17 cent price 
range.' More importantly, the evidence herein | 
shows all the proposed initial prices to be at | 
or under the Commission's area price, hence the | 
independent producer price issue appears to re-| 
quire only minimal discussion. 


"The Commission's area price standards were 
promulgated after due consideration of numerous | 
factors (24 F.P.C. 819; Sec. 2.56, Rules of 
Practice) and the Statement of General Policy | 
61-1 provides (24 F.P.c. 881), in pertinent part: 


. These standards will serve as 4 
guide to us and to interested parties in | 
determining whether proposed initial rates | 

should be certificated without price condi- 
mie Kae gel 


We 


Since Prado agreed with the Examiner's conclusion, it 


filed no exceptions to his decision. However, exceptions 


were filed by other parties (R. 9564-9641, 9648-9688). 


On August 30, 1962, the Commission issued its Opinion 

No. 362 granting Prado permanent certificates of public 
convenience and necessity conditioned on a Raenerioniin 
its initial contract price from 16¢ per Mef to 15¢ per 
Mef (R. 9723-9760). The Commission simultaneously issued 
the Fifth Amendment to its Statement of General Policy 

No. 61-1 reducing the area price for initial sales in 

| 


9/ 27 Fed. Reg. 8918 (1962). 
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Texas Railroad Commission District No. 4 from 18¢ per 
Mef to 16¢ per Mcf. In granting permanent certificates 
to Prado, the Commission disregarded its area prices 
because they are "guidelines to future Commission action" 
and could not “effect an automatic approval of proposed 
rates, particularly where the contracts were entered 

into before the Policy Statement" (R. 9734). The Com- 
mission justified its 15¢ price condition by an "in-line" 
price determination for Texas Railroad Commission Dis- 
trict No. 4 based on certain contracts selected from a 
comprehensive compilation of contracts in the area dated 


10/ 
1955 and later, presented in evidence by its Staff 


(R. 9732-9741). The Commission did not consider any 


other evidence and expressly held that "evidence of area 
costs or financial requirements or of individual company 


costs or financial requirements" are not necessary or 


10/ The Commission stated (R. 9735): 


"The most important evidence available for 
determining the price line is a study prepared 
by our Staff (Exhibit 24) showing the pro- 
visions of contracts in District No. 4 dated 
1955 and later." 


Paradoxically, as noted by the Examiner the Staff 


concluded from the same exhibit that the "in-line" 
price level was in the 16-17¢ price range (R. 9496). 


a 


appropriate in a certificate proceeding (R. 9740). 


| 
Commission also conditioned the certificates issued to 
11/ 
Prado so that the take-or-pay requirements in its con- 


tracts would be subject to the results of whatever final 
order was issued in the rule-making proceeding in Docket 
No. R-199 (R. 9744). 

In its Opinion No. 362-A, issued December 18, 1962, 


the Commission denied Prado's application for rehearing 


but modified the condition with respect to the rule-making 
12/ 
proceeding in Docket No. R-199 so as to provide that in 
| 
no event would Prado be required to accept a modification 


of the quantity provision in its contracts providing for 
less than 80% of the annual contract quantity (R. 10,010, 


10,016). 
| 
| 
11/ Contractual provisions which obligate the pipeline 
purchaser to take or pay for a minimum volume of) 
gas on an annual basis. In the event the pipeline 
pays for gas not taken it can make up the deficiency 
in future years. 
The proceeding in Docket No. R-199 was unilaterally 
established by the Commission by notice issued May 
22, 1961, without provision for hearing, and in-! 
volves the formulation of general standards to be 
required with respect to take-or-pay provisions in 
producer sales contracts. 
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STATUTES INVOLVED 
The relevant portions of the Natural Gas Act are set 


out in Appendix B, infra. 


STATEMENT OF POINTS 
The Commission erred in conditioning the certificates of 
public convenience and necessity issued to Prado on a 
reduction of the initial price in its contracts with South 


Texas from 16¢ per Mcf to 15¢ per Mcf. 


The Commission erred in conditioning the permanent 
certificates issued to Prado on an initial price below 


the applicable area price prescribed by Statement of 


General Policy No. 61-1, as amended, 


The Commission erroneously interpreted the Supreme 


Court's CATCO decision [Atlantic Refining Company v. 


Pub.Serv.Com., 360 U.S. 378 (1959)]. 


The Commission erred in determining that the "in-line" 


price applicable to Prado's sale was 15¢ per Mef. 


The Commission's 15¢ per Mcf “in-line” price is not 
supported by substantial evidence or soundly based 


findings in the record and is subject to the following 


fundamental errors: 


(a) The Commission erroneously disregarded the ap- 
plicable area price for initial sales from Texas 
Railroad Commission District No. 4 set forth in 


Statement of General Policy No. 61-1, as amended. 


The Commission erred in making its "in-line" 
price determination as of the date of Prado's 
contracts. | 

| 
The Commission erroneously excluded permanently 
certificated contracts under which substantial 
volumes of gas are currently moving in interstate 
commerce. 


The Commission erred in refusing to consider evidence 

other than that related to a determination of the "in- 
line" price and in holding that evidence of costs or 
financial requirements are not necessary or appropriate 


| 
in a certificate proceeding. 


The Commission erred in making the permanent certificates 


issued to Prado subject to the results of the rule-making 


proceeding pending in Docket No. R-199. 


SUMMARY OF ARGUMENT 


A. 


On June 30, 1960, Prado entered into two gas sales con- 


tracts at an initial price of 16¢ per Mcf. Prior to the 
commencement of' deliveries under such contracts the Com- 
mission issued its Statement of General Policy No. 61-1 
and established area prices. The price applicable to 
Prado's contracts was 18¢ per Mcf for initial sales from 
Texas Railroad Commission District No. 4. Subsequent to 
the issuance of its Policy Statement the Commission used 
the area prices set forth therein as the basis for the 
issuance of temporary and permanent certificates and the 
approval of pending rate increases. In this case, the 
Commission disregarded the applicable area price and con- 
ditioned Prado's permanent certificates on a reduction in 
its initial contract price from 16¢ to 15¢ per Mcf. Si- 
multaneously, by the issuance of the Fifth Amendment to 
its Statement of General Policy No. 61-1 the Commission 
reduced the area price to 16¢ per Mcf. There is no factual 
or legal justification for the Commission's disregard of 
its applicable area price. As a result, the certificate 


condition reducing Prado's initial contract price below 


the applicable area price -- whether 18¢ or 16¢ per Mcf -- 


is discriminatory and arbitrary and an abuse of administra 
| 


tive discretion. 


B. 

The Commission's price condition is predicated solely 
upon its determination of a 15¢ per Mcf "in-line" price 
from certain selected contracts. In determining this 15¢ 
per Mcf “in-line” price the Commission disregarded the ap- 
plicable area price, which was based upon conaterssen of 
many factors, including all contract prices in the area. 
Prado submits that these area prices are at least prima 
facie evidence of the “in-line" price which ereated la 
presumption that was not overcome in this case by evidence 
not available to the Commission at the time it issued its 
Policy Statement or by evidence of compelling circumstances. 


The fact that the Commission's Policy Statement was issued 


approximately three months after the date Prado's contracts 


were executed does not resolve the inconsistency between 


the 15¢ price condition and the new 16¢ area price estab- 


lished simultaneously. | 


Further, in determining its 15¢ "in-line" price, the 


Commission expressly refused to consider permanently 


-13- | 


certificated prices not subject to litigation under which a 
substantial volume of gas presently moves in interstate 
commerce. The Commission's refusal to consider these 
permanently certificated sales covering estimated monthly 
deliveries of 2,500,000 Mef is without legal or factual 


foundation and contrary to the teachings of United Gas 


Improvement Co. v. Federal Power Com'n., 283 F.2d 819 


(9th Cir., 1960), cert. den. 365 U.S. 879. 


All of the sales made in Texas Railroad Commission 
District No. 4 since 1955 at prices of 14¢ per Mcf and 
above are shown on the bar graph attached hereto as Ap- 
pendix A. This bar graph shows the number of permanent 
and temporary certificates issued at each price level and 
also reflects whéther such certificates are subject to 
litigation. Prado submits that this bar graph clearly 
shows that the "in-line" price for sales from Texas Rail- 
road Commission District No. 4 covering a substantial vol- 
ume of gas presently moving in interstate commerce is at 
least 16¢ per Mcf. 

Assuming arguendo that Prado's 16¢ per Mef initial 


" then the Commission erred 


contract price is “out-of-line, 
in refusing to consider the record evidence of cost and 


financial requirements to determine whether such 16¢ 


=e 


price is in the present or future public convenienc 


necessity. 


Cc. 


The Commission conditioned the permanent certifi- 
eates issued to Prado so as to make the take-or-pay clause 
| 
in each of its contracts contingent upon a future final 
order which may be issued in the pending rule-making pro- 


ceeding in Docket No. R-199. The Commission's action is 


nothing more than an obvious attempt to use its condition- 


ing powers under Section 7(e) of the Natural Gas Act to 


give retroactive effect to its final order ina rule- 
| 
making proceeding where its powers are prospective only. 


The Commission's condition also violates the express 
terms of the Notice instituting such rule-making proceed- 


ing which limits it to contracts "executed on or after 


1961." 


| 
Further, the Commission's condition is factually de- 


fective because it renders the certificates issued to 
Prado so speculative, vague, indefinite and uncertain as 
to deprive Prado of the right to know the terms under 
which it is required to sell gas or to make an appeal 


based thereon. Finally, such condition is not supported 
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by evidence or soundly based findings in the record and 


r Section 


therefore is beyond the Commission's power unde 


7(e) of the Natural Gas Act. 


ARGUMENT 


THE COMMISSION'S REDUCTION OF PRADO'S INITIAL 


CONTRACT PRICE BELOW THE APPLICABLE AREA PRICE 


IS DISCRIMINATORY AND ARBITRARY AND AN ABUSE 


OF ITS ADMINISTRATIVE DISCRETION. 


| 
| 
| 
Statement of General Policy No. 61-1, as Amende 
On September 28, 1960, the Commission, for the first 


time enunciated "policies which must be followed in order 


to regulate the rates of independent producers of natural 


t 


gas in a sane, sensible and effective manner." See Opin- 


ion No. 338, issued September 28, 1960, in Phillips Petro- 
leum Company, 24 F.P.C. 537, 542 (1960). The Commission 
adopted area pricing and by its Statement of General 


Policy No. 61-1, 24 F.P.c. 818 (1960), prescribed area 


prices for twenty-three producing areas throughout the 


nation. In promuigating its area prices, the Commission 


emphasized that it had considered many factors, stating 
(24 F.P.C. at 819): | 
| 
"In arriving at the price levels for the various 
areas set forth in the appendix to this statement, 
we have considered ail of the relevant facts avail- 
able to us. Such consideration included cost in- 
formation from all decided and pending cases, 


existing and historical price structures, volumes 
of production, trends in production, price trends 
in the various areas over a number of years, trends 
in exploration and development, trends in demands 
and the available markets for the gas." 


The Commission stated that it would use these area prices 
to (24 F.P.c. at 818): 


Mn serve as a guide to us and to interested parties 


in determining whether proposed initial rates should 
be certificated without a price condition and whether 
proposed rate changes should be accepted or sus- 
pended." 

Further, the Commission noted that the burden would be 

on any party attacking such area prices and that they 

"would be required to present evidence as to the in- 


dustry generally in the area concerned, as well as the 


traditionai evidence relating to the individual producer 


involved." See State of Wisconsin v. Federal Power 


Commission, 112 App. D.C. 369, 303 F. 2d 380 (D.C. Cir., 
1961), wherein the practical ramifications of the Com- 


mission's area pricing policy are cogently articulated. 


13/ 
Based on its expervise, the Commission held that 


the appropriate “in-line” price for Texas Railroad Com- 


mission District No. 4, which encompasses the Prado field, 


was 18¢ per Mcf. Therefore, less than three months after 
| 
Prado's contracts with South Texas were executed and prior 


to the commencement of deliveries thereunder, the Com- 
i4/ 


mission had determined that the “in-line” price for 
| 
13/ In J. M. Huber Corp. Federal Power Commission, 


294 F.2d 568 (3rd ae : LOGIE the court described 
the policy statement as follows (294 F.2d at 570): 


"This statement was no haphazard idea of the 
Commission, but a mature, carefully considered 
and presented plan. * = * The statement is ex- 

pressiy and properly premised upon the expertise 
of the Commission. | 


In Sohio Petroleum Company v. Federal Power Commission, 
2968 F.2d 465 (10th Cir., 1961), the court stated | 
(298 F.2d at 467): 
"The extensive study of the Commission taken 
before the issuance of Statement 61-1 negatives 
any aspect of arbitrariness." 
In United Gas Improvement Co. v. Federal Power Com'n., 
287 F.2d 159 (10th Cir., 1961) and Sohio Petroleum 
Company v. Federal Power Commission, supra, the area 


prices set forth in Statement of General eee No. 
61-1 were equated with "in-line" prices. 


initial sales from that area was i8¢ per Mcf. 

This 18¢ per Mcf area price remained in effect 
for almost two years. However, concurrently with its 
Opinion No. 362 in this proceeding, the Commission 
lowered the area price for initial sales in Texas Rail- 
road Commission District No. 4 to 16¢ per Mcf. See 
Fifth Amendment to Statement of General Policy No. 61-i, 
issued August 30, 1962 The Commission stated that in 
reaching this revised area price of 16¢ per Mcf it had 
“carefully reexamined the appropriate level of initial 
ceilings in this district in light of present condi- 
tions in the area, giving due consideration to the 
applicable court decisions and the factors se* forth 
in our original statement of policy." 

Prado does not chailenge the power of the Commis- 
sion thus to change the area price for initial saies 


in Texas Railroad Commission District No. 4. As stated 


by the court in Sonio Petroieum Company v. Federal Power 


Commission, 298 F.2d 465, 467 (10th Cir., 1961): 


"The purpose of establishing an in line price 
is of course the stability accorded producer, 
buyer ard the public in balance with the 
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respective interest of each. Permanence is 
dependent upon the maintenance of such balance 
and the duty to guard, review, and, if necessary, 
change the in line price rests with the Commis- 
sion. We have no dobut that the Commission can, 
as here, summarily initiate such_change by a 
Statement of Policy properly premised upon ac- 
cepted standards. Its action is ultimately 
subject to review and, pending such review, 

the Commission has the duty to safeguard the 
rights of interested parties as to minimize 

the possibility of discrimination in its 
summary action." (Emphasis supplied. ) 


However, Prado does challenge the arbitrary and dis- 
eriminatory action of the Commission in conditioning 


its permanent certificates in this case at a price level 


below either the 18¢ or 16¢ area price for initial sales 


in Texas Railroad Commission District No. 4. 


Arbitrary and Discriminatory Disregard of Area Prices 
In determining whether Prado's 16¢ initial contract 
price was consistent with the public convenience and neces- 
sity, the Commission disregarded its area price for Texas 
Railroad Commission District No. 4, stating (R. 9734): 
"However, as the language of the Policy Statement 
makes clear, the area ceilings are guidelines to 
future Commission action. Our Policy Statement 
cannot effect an automatic approval of proposed 
rates, particularly where the contracts were entered 
into before the Policy Statement." 
There is absolutely no factual or legal foundation to sup- 
port the Commission's disregard of its applicable area 
price. Indeed, its statement that area prices are only 
"guidelines" is inconsistent with its prior use of such 
area prices as the sole justification for issuing con- 
ditioned certificates. 


15/ 
In Opinion No. 339, the Commission was confronted 


15/  Trunkline Gas Company et al, 24 F.P.C. 1020 (1960). 
It is important to note that Opinion No. 339 was 
issued subsequent to the decision of the Ninth Circuit 
in United Gas Improvement Company v. Federal Power 
Com'n., 283 F.2d 817 (9th Cir., 1960), cert. den. 
365 U.S. 879. 


| 
with proposed initial contract prices of 22.0¢ per Mef 


plus tax reimbursement of 2.05¢ per Mcf and a comprehen- 


sive record, including field price, cost, etc., evidence. 
| 


After describing the evidence, the Commission summarily 
concluded that the producers should be granted permanent 
certificates conditioned upon an initial contract brice 
of 21.5¢ per Mcf plus tax reimbursement in accordance 
with the First Amendment to Statement of General Policy 
No. 61-1, issued October 25, 1960. The Commission stated 
(24 F.P.C. at 1038): | 
"Obviously, under the provisions of the Pomme 
sion's Policy Statement, as amended, the producers 


are entitled to no more | than 21.5¢ per Mef, at 15.025 


psia, exclusive of tax." 


16/ 
Likewise, in Opinion No. 350, the Commission used its 
Policy Statement to condition permanent certificates on 


a reduction in the proposed 17¢ per Mef contract price to 


the 15¢ per Mcf area price, stating: 


16/ Panhandle Eastern Pipe Line Co. et al, 
(1962 ) 


"The initial price level for new service 
established by Policy Statement No. 61-1 is 17 
cents per Mcf in the Panhandle area and 15 cents 
in "Other" Oklahoma. The ceiling for increased 
rates in the same areas is 11 cents. In explaining 
our use of the Policy Statement price levels, we 
therein stated that: 


"Por the present, and in the absence of 
compelling evidence calling for other action 
by us, proposed initial sales of natural gas 
by independent producers which include rates 
higher than those indicated in * * * this state- 
ment shall be denied a certificate or certifi- 
eated only upon the condition that lower rates 
be filed, and all rate changes filed under ex- 
isting contracts which call for a rate exceed- 
ing the indicated price level * * * shall be 
suspended. 


"The Policy Statement further shows that it is 
the Commission's intention to determine the justifica- 
tion of proposed prices in excess of the indicated 
levels in area proceedings, wherein all elements 
relevant to the industry generally in the area con- 
cerned will be considered, and the price determined 
will be an'area price and not necessarily a price 
applicable solely to the party proposing the higher 
price 


" .. There is no compelling evidence in this pro- 


ceeding to: justify an initial wellhead price in ex- 
cess of the area ceiling. We shall, therefore, 
condition the certificates for sales in "Other" 
Oklahomg At an initial wellhead price of 15 cents 
per Mcf> 


"8MWith respect to those sales of en route 
gas to be made in the Panhandle area, i.e., 
from Woodward County, we shall allow the 
proposed initial price of 17 cents per 
Mef, which is in line with the Policy 
Statement ceiling for new service in that 
area." 


In J. M. Huber Corporation v. Federal Power Com- 
mission; 294 F.2d 568 (3rd Cir., 1961), the petitioner 
sought review of a Commission order conditioning a tem 
porary certificate upon elimination of an upward BIU ad- 
justment clause in accordance with the Policy Statement. 
The court sustained the Commission's use of its Statement 


| 
of General Policy as the basis for the condition, stat- 


ing (294 F.2d at 569-570): : 
"In the case at bar, the conditioning of Huber’ s 
temporary certificate by eliminating the Btu adjust - 
ment clause from its contract with Michigan Wisconsin 
was in accord with the latest declared policy of the 
Commission. Following the admonition of the Supreme 
Court in Catco (Atlantic Refining Co. v. Public Ser- 
vice Commission, 1959, 360 U.S. 378, 391, 79 S.Ct. 
1246, 1255, 3 L.Ed. 24 1312 that: '* * * the in- 
ordinate delay presently existing in the processing 
of § 5 proceedings requires a most careful scrutiny 
and responsible meacvton to initial price proposals 
of producers under § 7,' the Commission, on September 
28, 1960, issued its Policy, Statement No. 61-1, llist- 
ing approved initial prices for the various market- 
ing areas. 


"The statement is expressly and properly premised 
upon the expertise of the Commission. The elimina- 
tion of the Btu adjustment from the price as allowed 
under the temporary certificate was merely the neces- 

sary follow through on the by then established price 
policy for the particular field. We are required 
to accept this statement if it is reasonably sup- 
ported in the record. Texas Gas Transmission Cor- 
poration v. Sheil Oil Co., 1959, 363 U.S. 263, 268, 
80 S.Ct. 1122, 4 L.Ed. 24 1208. Prima facie, it 
provides an adequate foundation for the price = 


proves: SS eS 
dition imposed. ‘Emphasis supplied) 


However, in Pure Oil Company v. Federal Power Commis- 


sion, 292 F.2d 350 (7th Cir., 1961), the court held that 


the Commission's Policy Statement was not sufficient 
justification for the elimination of an upward BTU ad- 


justment from a temporary certificate. Subsequently, 


in Sohio Petroleum Company v. Federal Power Commission, 
298 F.2d 465 (10th Cir., 1961), the court was con- 


fronted with these two conflicting views as to whether 
the Commission's Policy Statement was a proper founda- 
tion for the imposition of certificate conditions. 

The court concurred with the Third Circuit's viewpoint, 


stating (298 F.2d at 467): 


"There:is, as in United Gas Improvement Co. 
v. Federai Power Commission, 10th Cir., 287 F.2d 
159, 162, 'an impelling reason to regard the 
price proposal in the case at bar as suspect.’ 
As a result of the Commission's action in con- 
ditioning Sohio's certificate that producer may 
be compelled to sell gas from the same field and, 
indeed, the same well to the same buyer at dif- 
ferent prices. Other producers are similarly 
faced with different approved prices for the same 


gas. Realism requires the recognition of existing 
discrimination and it remains only to determine if 
such discrimination is unlawful in view of the general 
right and power of the Commission to determine price 
levels in the public interest. Under identical ¢ir- 
cumstances, the Seventh Circuit has held that the Com- 
mission had no authority to impose a reduction of the 
initial sales price as a condition to the granting of 
temporary authority of sale. Pure Oil Company v. 
Federal Power Commission, 7 Cir., 292 F.2d 350, 353. 
That court did not consider the promulgation of the 
Statement of General Policy No. 61-1, as that state- 
ment affected the Laverne Field, as justification for 
the initial rate there proposed, that is 17¢ per|Mef. 
The Third Circuit, also considering the identical 
problem, adopted a somewhat different view as to the 
effect of the Statement of General Policy. In J. M. 
Huber Corp. v. Federal Power Commission, 294 F.2d 568, 
570-571, Judge McLaughlin indicated that the Statement 
was a proper premise for the establishment of an 
initial rate, was 'properly premised upon the ex- 
pertise of the Commission,' and noted that the 'Com- 
mission has the continuing duty to keep abreast of 
all phases of the gas industry with which it is con- 
cerned.' We agree with Judge McLaughlin's views." 

| 


More recently, in California Oil Company v. Federal Power 
Commission, F.2d (10th Cir., No. 7148, issued 


March 28, 1963), the court pointed out that the Commis- 
. | 
sion's Policy Statement reflected its determination to 
| 
establish initial rates on an area basis, stating: 


"Moreover, the Commission's refusal to apply the 
Panhandle principle to this case is in keeping with 
the spirit of its Statement of General Policy No. 61-1, 
the validity of which is not questioned here. In 


that statement the Commission on its own motion Bnd 
'based_on our experience gained after six years of 


regulation of independent producers ' determined that 
initial rates should be established on an area basis 


(24 F.P.C. at page 818)." (Emphasis supplied.) 
| 
| 
= 


See also American Liberty Oil Co. v. Federal Power Com'n., 


301 F.2d 15 (5th Cir., 1962). 


The foregoing cases make it abundantly clear that the 
Commission has utilized its area price standards as the 
basis for price conditions in both permanent and temporary 
certificates. The Commission has also used its area prices 
to approve many pending rate increase proposals under Section 
4(e) of the Natural Gas Act. Cf. Perry E. Larson et al, 
G-15352 et al, order issued April 11, 1961, 25 F.P.C. ___ 
Prince Marine Drilling & Exploration Co., G-13508 et al, 
order issued April 28, 1961, 25 F.P.C. 880; Humble Oil & 
Refining Co., G-8925, order issued July 7, 1961, 26 F.P.C. 


3; General Crude Oil Co., G-11070, order issued July 10, 


1961, 26 F.P.C. 3 etc. In its General Crude order, the 


Commission stated: 


"The increased rate (for sales from Texas 
Railroad Commission District No. 3) is less 
than the applicable area price level as set 
forth in Policy Statement 61-1 and in con- 
formity witn said Statement, and, for the rea- 
sons therein stated, this proceeding should be 
terminated and the applicant's obligation to 
refund should be discharged." 


The Commission:s failure to utilize the applicable 


area price for Texas Railroad Commission District No. 4 


in evaluating Prado's certificate applications is patently 
| 
erroneous. It is whoily inconsistent and improper for 


the Commission to utilize its area prices in conditioning 
| 


certificate applications filed by other producers while 


reducing Prado’s initial contract price below the area 


price level solely on the basis of evidentiary standards 
previously used in individual certificate proceedings. 
| 
Such action by the Commission constitutes unequal and | 
| 
| 


discriminatory enforcement of the Natural Gas Act and | 
is a patent abuse of administration discretion. where 
a statute is unequaily administered among those subject 
to it, 2 party discriminatea against may have relief £0 


the extent of the discrimination. See Vom Baur, Federal 


Administrative Law, p. 414 (Callagnan ® Co. {i942))}. 


Having embarked upon an area pricing policy, it is ens 
| 


cumbent upon the Commission to apply such area prices | 
| 


uniformly and without discrimination. As stated by the 
court in National Labor Relations Board v. Mail, 119 F.2d 
700, 702 (7th Car., 1941}: 


an 


Consistency in administrative rulings is essential, 

for to adopt different standards for similar situa- 

tions is to act arbitrarily. Under such circumstances, 
| 
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affirmative orders violate administrative discretion 
and become punitive rather than remedial measures, 
outside of the scope of the Board's powers." 

The error inherent in the Commission's failure to 


apply its area price to Prado's certificate applications 


in this case was recently recognized in Hunt v. Federal 


Power Commission, 306 F.2d 334, 344 (5th Cir., 1962), 


where, in speaking of Statement of General Policy No. 
61-1, the court stated (306 F.2d, at 344, fn. 18): 


"Any specialized treatment of pending certificate 
applications likewise tends to imperil either the 
utility, or the broad legality, of the area pricing 


system envisaged in 61-1. By its terms the rates 
specified in the appendix ‘are for the purpose of 


guidance and initial action by the Commission' for 
use by it 'in the absence of compelling evidence 
calling for other action' in passing upon ‘proposed 
initial sales' and '* * * rate changes filed under 
existing contracts which call for a rate exceeding 
the indicated price level ... .'" (Emphasis 
supplied. ) 
There is no “compelling evidence" in this case which would 
call for the Commission to disregard its area prices. 
Certainly the Commission's determination of an "in-line" 
price on the basis of a few selected contract prices 
cannot override its area price for Texas Railroad Com- 
mission District No. 4, which was based upon the Commis- 


sion's careful consideration of many factors, including 


all existing contract prices. 
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Nor does the fact that Prado's contracts were ex- 


ecuted three months prior to the issuance of Statement 


of General Policy No. 61-1 entitle the Commission to! 


disregard its area prices. In each of the cases pre- 
viously discussed, the Commission used its area price 


to justify issuance of conditional certificates despite 
| 
the fact that the producer contract was dated prior to 


| 
the issuance of the Policy Statement. Any doubt as to 
the Commission's application of its area prices to pro- 
ducer certificate cases involving contracts dated prior 


to the Policy Statement was removed by the recent deci- 


sion in The Atlantic Refining Company v. Federal Power 
Commission, F.2d (D.C. Cir., No. 17166) decided 


March 21, 1963, where this Court sustained a Commission 


order granting a permanent certificate conditioned upon 


| 
a reduction in the initial contract price from 18.5¢ |per 


Mef to 16.5¢ per Mcf, stating: 
"The Commission has theretofore experimented with 
other guides to the determination of a ‘just and 
reasonable' return for the producer of natural gas. 
Currently it is using so-called area pricing, under 
which an initial rate base for a producing area jis 
indicated by regulation, together with provision 
for increased rates. While the order in suit relates 


to a period prior to the promulgationof the area 
pricing policy by the Commission, in effect thig 
approach appears to have been used here in deter- 


mining the proper initial rate under Section os 
(Emphasis supplied. ) 
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Further, Prado did: not commence actual deliveries of gas 
until several months after the adoption of area pricing 
on September 28, 1960. Prior to the commencement of 
actual deliveries,: Prado's gas had not been dedicated to 
the interstate market and the Commission's regulatory 
jurisdiction had not attached. See Atlantic Refining 
Company v. Pub. Serv. Com., Supra; Federal Power 


Commission v. Panhandle Eastern Pipe Line Company, 337 


U.S. 493 (1949); Sunray Mid-Continent O11 Company v. 


Federal Power Commission, 270 F.2d 404 (10th Cir., 1959). 
When the Commission's jurisdiction did attach to Prado's 
sales of gas with the commencement of deliveries on October 
13 and December 12, 1962, area pricing was in effect. 

In summary, the Commission's failure to apply its 
area price for initial sales in Texas Railroad Commission 
District No. 4 to Prado's certificate applications in 
this proceeding was patently erroneous and a flagrant 
abuse of administrative discretion, If the Commission 
is to adopt a means of regulating the prices of independent 
producers, it must. do so uniformly and without discrimina- 
tion. The discrimination in this case is self-evident 
and beyond the pale of administrative discretion, The 


Commission's disregard of its area price for initial sales 


ASE 


from Texas Railroad Commission District No. 4 -- whether 


at 18¢ or 16¢ -- renders its Statement of General Policy 


No. 61-1 a mere nullity. The prescribed area prices are 

the heart of the Policy Statement. Without them it is 

meaningless. Just as these area prices provide ceilings 
| 


for certification in the absence of compelling evidence 


| 
justifying a higher price, they likewise provide a floor 


for the producer in the absence of compelling evidende 
| 
to support a lower price. As noted by the court in Sohio 


Petroleum Company v. Federal Power Commission, supra 
(298 F.2d at 468): 


"If the issuance by the Commission of its Statement 
of General Policy No. 61-1 has significance for |the 
Laverne Field it lies in the rate of 17¢ per Mcf. 
The Statement absent this figure is meaningless and 
temporary certification absent this figure is not 
premised on the expertise of the Commission as | 
evidenced by the Statement. 


"Te Statement announces the maximum rate for gas 
from the Laverne area which is acceptable to the 
Commission for temporary certification without gon- 
sideration of particular circumstances which, as 
here, would make unconditional certification at/such 
rate discriminatory. The rate aiso has significance 
to the producer as a floor price." 


THE COMMISSION'S 15¢ PER MCF PRICE CONDITION 
IS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE OR 


SOUNDLY BASED FINDINGS IN THE RECORD. 


The CATCO Case 


Whatever legal pathway is here followed in evaluating 


the 15¢ per Mcf price condition imposed on the certificates 


issued to Prado, it inevitably leads to the Supreme Court's 
17/ 
CATCO decision. In CATCO the Court reversed Commission 


certification of sales of natural gas from South Louisiana 
because the record evidence was inadequate to support the 
initial price. The Court did not attempt to prescribe 


the standard of proof which must be satisfied to support 
18/ 
unconditional certification, but set forth the following 


17/ Atlantic Refining Company v. Pub. Serv. Com. of New 
York, supra. In Opinion No. 362 the Commission 


stated (R.9733): 


"As in other cases our principal guide to the 
determination of a proper initial price for the 
producers is the Supreme Court's Opinion in the 
CATCO case." 


18/ In Public Service Com'n. of New York v. Federal Power 
Com'n., 109 App.D.C. 292, 287 F.2d 146 (D.C. Cir., 
1960), cert. den. 365 U.S. 880, this Court stated: 


"The Catco decision does not prescribe the stand- 


ard of proof which must be satisfied to support 
unconditional certification." 
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criteria for determining whether the Commission might ‘in 
the exercise of its discretion attach price conditions 


(360 U.S. at 391): 

"». Where the proposed price is not in keeping | 
with the public interest because it is out of line 
or because its approval might result in a trigger- 
ing of general price rises or an increase in the | 
applicant's existing rates by reason of 'favored| 
nation' clauses or otherwise, the Commission in 
the exercise of its discretion might attach such | 
conditions as it believes necessary. 


In United Gas Improvement Co. v. Federal Power Com'n., 


283 F.2d 817 (9th Cir., 1960), cert. den. 365 U.S. 879, 


the court interpreted the CATCO criteria as follows 
(283 F.2d at 821): 


"In the case before us the certificates were ordered 
to be issued in permanent form and without price 
conditions. In the light of CATCO this was warranted 
in so far as prices are concerned only if the Com- 
mission found on substantial evidence (1) that the 
proposed initial rates were not ‘out of line’ as} 
the Supreme Court used those words, or that if ‘out 
of line' the public convenience and necessity of | 
certifying at those rates had been established, and 
(2) that their approval would not result in a 'trig- 
gering' of general price tises or increase of the 
applicants' existing rates. 


| 
This interpretation of CATCO has been echoed by the syb- 
sequent court of appeals decisions. United Gas Improve- 
ment Co. v. Federal Power Com'n., 287 F.2d 159 (10th Cir., 


1961); United Gas Improvement Co. v. Federal Power Com'n., 


290 F.2d 133 (5th Cir., 1961), cert. den. 368 U.S. 823. 
| 
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In this case the uncontroverted evidence demonstrates 
that Prado's certificate applications satisfied the CATCO 


criteria in the following respects: 


(1) Triggering -- Prado's initial 16¢ per Mcf con- 
tract price will not have any "triggering" 
effect whatsoever (R. 62, 215, 226, 263, 270, 
278, 302, 405, 903-905, 1522). 


Price Stability -- Prado's contracts provide 
South Texas, Transcontinental and the ultimate 
consumers with price stability because they do 
not contain indefinite pricing provisions such 
as favored nation or price redetermination 
clauses or any provision for upward BIU adjust- 
ment (R. 234, 249-250). 


No New Price Plateau -- Unlike the situation 

in CATCO and those which confronted the various 
courts of appeal, Prado's 16¢ per Mcf initial 
contract price will not create any new price 
plateau for the area (R. 1494-1518). 


Impact upon Consumers -- Prado's proposed 16¢ 
per Mef initial contract price will not have 
an adverse financial impact on the ultimate 
consumers since there will be no increase in 
Transcontinental's “existing rates" because 
of such initial price (R. 158). 
Therefore, in light of CATCO, the validity of the Commis- 
sion's 15¢ per Mef price condition in this case is de- 
pendent upon a determination of whether Prado's 16¢ per 
Mef initial contract price is "in line" with other cer- 


tificated prices! in the area or, if "out of line", whether 


the evidence establishes that such price is in the public 


convenience and necessity. Prado submits that the 


-36- 


Commission erred in determining that the “in-line” price 


applicable to its sales to South Texas was 15¢ per Met 

As discussed below, the rationale underlying the Commis- 
| 

sion's "in-line" price is permeated with serious errors 


and inconsistencies. It cannot be reconciled with the 


Commission's area price determinations and is predicated 


upon the Commission's erroneous exclusion of permanently 
| 

certificated contracts under which substantial volumes 

of gas are currently moving in interstate commerce. As- 


suming arguendo that Prado's 16¢ per Mcf initial contract 
price was not “in-line,” then the Commission erred in its 
exclusion of all cost and financial evidence. | 


2. The Commission's Area Price Is Prima Facie Evidence 


of the "In-line" Price 


| 
The area prices set forth in Statement of General 


Policy No. 61-1, as amended, reflect the secu 
| 


efforts to comply with the mandate of the CATCO case. 
J. M. Huber Corporation v. Federal Power Commission, supra. 


Ze | 


As stated in its Opinion No. 350: 


"In an effort to find appropriate means for 
bringing about effective regulation of independent 
producers of natural gas, and to thus carry out the 

| 


20/ Panhandle Eastern Pipe Line Company v. Federal Power 
Commission, 27 F.P.C. ___ (1962). 


asia 


mandate of the United States Supreme Court in the 
Phillips (Phillips Petroleum Co. v. Wisconsin, 347 


U.S. 674) and CATCO (Atlantic Refining Co. v. Pub- 
lic Service Commission, 360 U.S. 378) cases, the 
Commission has adopted a policy of area pricing. 

In the Statement of General Policy No. 61-1, issued 
September 28, 1960, and subsequently amended, the 
Commission established area price standards to be 
applied in determining the acceptability of initial 
price proposals as well as increased rate filings by 
producers. ,It was our opinion then, and is our 
opinion now, that these standards are an effective 
aid in applying the provisions of the Natural Gas 
Act to independent producers on ‘a simple, clear 
and administratively feasible basis,' and in a 
manner ‘fair to all whose interests are affected 

by Commission regulation.'" 


In determining its area prices the Commission considered 
many factors, including “existing and historical price 
structures" and "price trends in various areas over a 


number of years" (24 F.P.c. at 819). These area prices 


are equivalent to "in-line" prices determined from all 


contracts in an area and supported by other evidentiary 
criteria such as costs of production, trends in explora- 
tion, etc. 


Therefore, in United Gas Improvement Co. v. Federal 


Power Com'n., supra, the Commission submitted a copy of 


its Statement of General Policy No. 61-1 "to show a Com- 


mission policy ‘to hold the line! on initial prices that 


commence with CATCO." (287 F.2d at 162). Likewise, in 


Sohio Petroleum Company v. Federal Power Commission, supra, 
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| 
the court equated the Commission's area prices with "in- 
line" prices, stating (298 F.2d at 467): 


. But the Commission had both the right and duty 
to re-examine and determine the reasonableness of the 
in line price to assure that such price continually 
served the public interest. The extensive study, of 
the Commission taken before the issuance of State- 
ment 61-1 negatives any aspect of arbitrariness. 

| 
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"The purpose of establishing an in line price 
is of course the stability accorded producer, buyer, 
and the public in balance with the respective inter- 
est of each. Permanence is dependent upon maintenance 
of such balance and the duty to guard, review and, 
if necessary, change the in line price rests with 
the Commission." (Emphasis supplied) 


In F.P.C. v. Transcontinental Gas Corp., 365 U.S. 1, 23 


(1961), at fn. 18, the Supreme Court commented on the 
Policy Statement as follows: 


| 
"The Commission has recently set field prices for 
sales for resale in the area where this gas was 
bought at 18 cents per Mcef. See 25 Fed.Reg. 9578. 
The sales price to Con.Ed. in this direct sale was 
1-1/4¢ per Mef. over the line at which the Commis- 
sion is trying to hold field prices. Any reading 
of the Commission's opinion which does not keep 
this fact in mind is, we believe, bound to be 
incomplete." {Emphasis supplied) 


In California O11 Company v. Federai Power Commission, 


F.2d (10th Cir., No. 7148, issued March 28, 1963), 


the court sustained Commission certification conditioned 


upon a reduction in price from 18.5¢ per Mcf to 15.384¢ 
| 
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per Mcef, stating: 
"Tn addition, the Examiner had before him the area 
prices fixed by the Commission in its Statement of 
General Policy No. 61-1, 24 F.P.c. 818, showing the 
‘in line' price for gas in Colorado at 15¢ per Mef 
at 15.025 psia and in Wyoming at 15.384¢ per Mcf. 
No price was fixed for the sale of gas in Utah by 
this policy statement." (Emphasis supplied.) 
Certainly, if not determinative of the "in-line" 

price for each area, then the area prices set forth in 

Statement of General Policy No. 61-1, as amended, are 

at least prima facie evidence of the "in-line" price 

which cannot be overcome except by evidence that was not 

available to the Commission at the time it issued it 


Policy Statement or by evidence of "compelling circum- 


stances" which was not before the Commission. As noted 


by the court in J. M. Huber Corporation v. Federal Power 


Commission, supra (294 F.2d at 570): 


"We are required to accept this statement if it is 
reasonably supported in the record. Texas Trans- 
mission Corporation v. Shell Oil Company, 1959, 
363 U.S. 263, 268, 80 S.ct. 1122, 4 L.ed. 2d 1208. 
Prima facie it provides an adequate foundation for 
the price condition imposed.” 


If the area price|is prima facie evidence to support a 
downward price condition, it is likewise prima facie 
evidence to support an initial contract price equal to 


or below the area price. 


The Commission attempts to avoid the inconsistency 
between its 15¢ per Mcf price condition and its new 16¢ 


area price by claiming that its "in-line" price deter- 
| 


mination was made as of the date the contracts were ex- 
| 


ecuted i.e. June 30, 1960 in the case of Prado's contracts. 


Thus, to justify its determination of the "in-line" price 
as of the date of Prado's contracts the Commission peace 
that "the execution of the contract is the significant 
act on the part of the buyer and seller in determining 
the price" (R. 10,009). The Commission then reaches the 


completely unsupported conclusion that the "existence 


of high-priced contracts would have a general price- 


raising effect even before deliveries were commenced" 


(R. 10,009). This conclusion represents nothing more 
than the rankest form of speculation and conjecture. 


Certainly, such unsupported, self-serving conclusory 


statements by the Commission do not provide a rational 
explanation of why the "in-line" price applicabie to 
Prado's contracts executed on June 30, 1960, should be 
15¢ per Mcf while less than three months later the "an 
line" price should have escalated to 16.0¢ per Mcf. 
The Commission also seeks to explain the glaring 


inconsistency between its 15¢ "in-line" price and its 


= 


16¢ area price by asserting that "it is a matter of dis- 
cretion in the exercise of our regulatory function to 
require that the gas sold be sold under contracts that 
were in line as of the time they were executed" (R. 10,009). 
This purported exercise of administrative discretion with- 
out evidentiary or soundly based findings in the record 

is completely meaningless. It results in regulation by 
administrative fiat. Therefore, the Commission's conclu- 
sion that its use of the date of the contract is "required 
by the present or future public convenience and necessity" 
is without legal or factual foundation and not an appro- 


priate exercise of the Commission's conditioning power 


under Section 7(e) of the Natural Gas Act. See Pure Oil 


Company v. Federal Power Commission, supra. 

Further, as previously noted, actual deliveries under 

21/ 

Prado's contracts did not commence for several months 
after the adoption of area pricing on September 28, 1960. 
This is the important economic and regulatory date because 
until Prado actually commenced deliveries the Commission's 
jurisdiction did not attach. Atlantic Refining Company 
v. Public Serv. Com'n., supra; Sunray Mid-Continent O11 
Company v. Federal Power Com'n., supra. The Commission 


seeks to explain its failure to use the date deliveries 


21/ Prado commenced deliveries on October 13 and December 
12, 1962 (R. 235) es 


commenced on the ground that it is "often impracticable" 
to determine a price line based on date of delivery be- 


cause such date is ordinarily not known until after a 
certificate is issued" (R. 10,010). However, in any 

producer certificate case, the Commission's statutory 
duty is to determine whether the proposed initial con- 


tract price "is or will be required by the present or 
future public convenience and necessity" at the time the 


certificate is issued. Federal Communications Commission 


v. Pottsville Broadcasting Company, 390 U.S. 134 (1940); 
Fly v. Heitmeyer, 309 U.S. 146 (1940); Easton Publishing 


Company v. Federal Communications Commission, 185 F.24 


987 (D.C. Cir., 1950). As stated by this Court in the 
| 


Easton Publishing Company case: 


"The ratio decidendi of the Pottsville and Heitmeyer 
decisions in the Supreme Court is that the Commis- 
sion, the body charged by Congress with the duty 

of applying the statutory criterion of public con- 
venience, interest or necessity, is so charged at 
all times, including the time of further proceedings 
after remand by a court ... . The Court's remand 
must, in view of the reasoning of the Supreme Court, 
be read in the light of the Commission's duty to 


award applications for construction permits in 


satisfaction of public convenience, interest or 
necessity at the time of the award.” (Emphasis 
ea 


Prado submits that the Commission was under the same 


| 

| 
statutory duty to make its determination of public 

| 
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convenience and necessity in this case as of the time 
of the issuance of Opinion No. 362. However, if such 
determination is to be made retroactively, then the earliest 


cut-off date that can reasonably be supported is the date 


on which deliveries commenced pursuant to temporary author- 
22/ 
ization and Commission jurisdiction attached. There 


simply is no rational explanation for the Commission's 
16¢ per Mef area price for initial sales from Texas Rail- 
road Commission District No. 4 and the 15¢ per Mcf price 


condition imposed in this case. 


3. Errors Underlying the Commission's 15¢ per Mcf "In- 


line’ Price 
The Commission's 15¢ per Mcf "in-line price is pre- 
dicated on its analysis of the 146 contracts set forth 


in Exhibit No. 24 (R. 9735). This exhibit, which was 
23/ 
presented by the Commission Staff, is a study of con- 


tract prices 14¢ and above in Texas Railroad Commission 


22/ Of course, if deliveries had not commenced, Prado 
would have been free to reject the certificates 
proffered by Opinion No. 362 and enter into new 
contracts. Then the Commission would have to make 
its "in-line" determination as of the date of these 
new contracts. 


The Commission Staff found that Exhibit 24 provided 
“evidence of ‘an existing price level in the 16-17¢ 
price range that satisfies the requirements of UGT 
v. FPC (9th Cir.)" (Staff Brief p. 40). 


yy. 


| 
District No. 4 dated 1955 and later (R. 1494-1518). Page 


one of Exhibit 24 is a bar graph showing the number of 


permanent and temporary certificates issued at each price 


level and also whether such certificates are subject to 
| 


litigation. This bar graph shows that of the permanent 


certificates not subject to litigation 8 fall within the 


14-14.5¢ per Mef price range, 6 fall within the 14.6-15¢ 


per Mcf price range, 15 such certificates were issued! at 
| 
an initial price of 16¢ per Mcf, 10 at an initial price 


of 16.5¢ per Mcf and 5 at 17¢ per Mef. Prado submits 


that, as reflected on this bar graph, the "in-line" price 


for sales from Texas Railroad Commission District No. 4, 
"under which a substantial amount of natural gas presently 
moves in interstate commerce," is at least 16¢ per Met. 
For the convenience of the Court, this bar graph is at- 


i 
tached as Appendix A. 


In order to support its 15¢ per Mcf "in-line" price 
| 


determination, the Commission goes through a tortuous | 


and patently erroneous reasoning process. First, base 
on the 146 contracts shown on Exhibit 24, the Commission 
prepares a tabulation limited to contracts dated during 
1958, 1959, 1960 (R. 9736). From this tabulation, the 


Commission reaches the mathematically incorrect conclusion 
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that "the great majority of sales (including almost all 
not procedurally defective) were less than 15¢" (R. 9738). 
However, the Commission's tabulation shows that 67 certifi- 
cates were issued at prices of 16¢ per Mcf or above, whereas 
66 certificates were issued at 15.5¢ per Mcf or less. 

In any event, the keystone of the Commission's 15¢ 
per Mcf "in-line" price is its failure to consider 30 
permanently certificated sales to Coastal Transmission 
Corporation covering estimated monthly deliveries of 
2,500,000 Mcf. As shown in Exhibit 24, these sales were 
permanently certificated, after hearing, at initial prices 
of 16¢, 16.5¢ and 17¢ per Mcf and are not subject to fur- 

24/ 

ther administrative or judicial review (R. 1505-1509). 
The Commission attempts to discount these permanently 
certificated sales to Coastal Transmission in the 16-17¢ 
range for the reasons that (1) Coastal was a new company 
and therefore "may" have paid higher prices for its gas, 
(2) the Eastern Seaboard intervenors were excluded from 
the hearings for reasons which subsequent court decisions 


have shown to be invalid, and (3) the protest of the Public 


e4/ These contracts to Coastal were executed during 1956 
and 1957. They represent "a substantial amount of 
natural gas" presently moving in interstate commerce 
from Texas Railroad Commission District No. 4. See 
283 F.2d at 824. 
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Service Commission of New York to the proposed rates was 
| 
rejected, the Commission now says, on the erroneous agsump- 
| 
tion that an intervenor had the burden to show the price 


was out of line rather than the applicants' having to show 


it was in line (R. 9738). Reasons (1) and (3) advanced 


by the Commission are nothing more than pure conjecture 
| 
and certainly cannot constitute a basis for impugning the 


valid, outstanding permanent certificates underlying the 


sales to Coastal. The Commission's objection to the use 


of these permanently certificated sales because the Bastern 


25/ 


Seaboard intervenors were excluded is likewise invalid 
| 


for had the Commission read United Gas Improvement Company 


v. Federal Power Com'n., supra, it would have found the 
following answer (283 F.2d at 825): 


"Where such a denial of the right to participate | 

in prior proceedings has not been judicially | 

challenged, the fact of denial should not pre- 

clude the Commission from referring to the initial 
price therein certified in the process of fixing 

a line in a subsequent proceeding. This is true 

because if not judicially challenged a Commission 

order excluding participation by others must be | 

taken as correct." 


| 
Nor can the permanently certificated sales to Coastal 
be disregarded simply because they were at a level equal 


25/ The Eastern Seaboard intervenors did not appeal the 
denial of their intervention. 
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to or higher than prices in other proceedings where various 
intervenors successfully challenged the denial of their 
intervention by the Commission. The Commission cites 


Pub. Serv. Com. v. Federal Power Com'n., 295 F.2d 140 


(D.C. Cir., 1961), cert. den. 368 U.S. 948, where the 


only issue and sole basis for remand was the Commission's 
denial of intervention by the New York Public Service 
Commission (R. 9737). The court did not set aside the 
prices permanently certificated by the Commission and 
certainly did not invalidate all certificated prices equal 
to or greater than those involved in the proceedings under 
review. The Commission's attempt to disregard the certifi- 
cated sales to Coastal on the basis of Pub. Serv. Com'n. 
v. Federal Power'Com'n., supra, although typically bureau- 
cratic, is based'on neither logic nor the applicable law. 
The Commission has simply erroneously construed the Ninth 
Circuit's opinion in United Gas Improvement Company v. 
Federal Power Com'n., supra, to preclude consideration 

of all certificated prices equal to or above the level of 
prices in other proceedings involved in litigation -- 

even if that litigation is limited to the denial of inter- 
vention. If the Commission is correct, then the "in-line" 


price is established, not on the basis of the evidence 
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of record in a particular case, but on the basis of the 
| 
price level involved in a proceeding which some third 
26/ | 
party has chosen to appeal. Thus, effective regulatory 


jurisdiction would be vested in intervening parties, not 
| 
the Federal Power Commission. Such a result is contrary 
27/ | 
to the Natural Gas Act and patently absurd. 


| 
The Commission also attempts to justify its refusal 


to consider the permanently certificated sales to Coastal 
because "the record does not show that the Coastal 1956- 


1957 sales were not subject to the same infirmities as 


those in the present proceeding" (R. 9738). However, 


Commission decisions which have become final and are no 
longer subject to administrative or judicial review are 
conclusively presumed to be supported by substantial 


evidence and cannot be collaterally attacked by any party, 


26/ If the Commission's interpretation is correct, Prado 
submits that the Ninth Circuit decision in United Gas 
Improvement Company v. Federal Power Com'n., supra, 
is erroneous. However, we cannot believe that the 
court would condone such an irrational scheme of regu- 
lation. 

For example, as shown on the bar graph attached x 
Appendix A, certificates with 14¢ per Mcf initial | 

prices were involved in litigation. Under the rationale 
used by the Commission, all prices above 14¢ per Mcf 
should be excluded from an "in-line" determination. 
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much less the Commission responsible for such decisions. 
Further, in United Gas Improvement Company v. Federal 
Power Com'n., supra, the Ninth Circuit expressly rejected 
an argument by the Public Service Commission of New York 
that in determining an "in-line" price the Commission 
could not rely on other certificated sales which had not 
been previously scrutinized. The court stated (283 F.2d 
at 824): 

"Assuming the criteria employed by the Commission 

to be otherwise acceptable, we hold that the con- 

sideration for comparative purposes of producer 

prices not previously scrutinized does not evidence 
an abuse of discretion.” 

The Commission's refusal to consider the permanently 
certificated sales to Coastal is without legal or factual 
foundation. Accordingly, its 15¢ per Mcf "in-line" price 
is fatally defective. Indeed, the uncontroverted sub- 
stantial evidence of record clearly demonstrates that, 


based on permanently certificated sales from Texas Rail- 


road Commission District No. 4 not subject to litiga- 


tion, the appropriate "in-line" price is at least 16¢ 


per Mcf. 


The Commission Erred in Refusing to Consider Evidence 
_ of Costs or Financial Requirements 


Having determined a 15¢ "in-line" price on the basis 
| 
of certain selected contracts, the Commission refused to 


consider any evidence of costs or financial requirements, 


stating (R. 9740): | 


"... However, we do not think it necessary or | 


appropriate in a certificate proceeding to con- | 
sider evidence of area costs or financial require- 
ments, or of individual company costs or financial 
requirements. Any such approach is of limited 
utility and leads to complicated, Long— -drawn- out 
proceedings detrimental to the public.' 


The evidence so rejected consisted of studies of industry 
replacement costs in the South Texas area, predicated on 
recognized and reliable sources reflecting the financial 
needs of the producing industry, the rapidly Reresetcs 
demand for natural gas during the next ten years and the 
past relation of exploration and development activities 
to the supply of natural gas in the area (R. 1264-1297, 
1305-1326). These studies indicated that on an industry 
basis in South Texas the cost of finding and producing 
new reserves to replace those now being produced is tn 
excess of 22¢ per Mcf as compared with Prado's 16¢ ace 
Mcf initial contract price. This evidence of area costs 


| 
and financial requirements was adopted by Prado and the 
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other applicants in this proceeding. 


Assuming arguendo that Prado's 16¢ initial contract 


price was not in line with other certificated prices in 
the area, then it was encumbent upon the Commission to 
determine whether the financial and cost evidence of record 
showed such price to be in the present or future public 
convenience and necessity. The Commission's rejection 
of this cost and financial evidence is completely contrary 
to the rationale of Statement of General Policy No. 61-1 
which provides that (24 F.P.C. at 820): 
"Where a proposed price exceeds the indicated rate 
level and is therefore conditioned ... we will, in 
determining whether the higher price is justified, 
not necessarily consider only the financial require- 
ments of the individual producer proposing the price 
but will consider all of the above elements relative 
to the industry generally in the area concerned." 
Further, in CATCO, the Supreme Court indicated that cost 
evidence is relevant to a determination of whether a pro- 
posed price is in the public convenience and necessity 
since it wondered why the applicants had not presented 
evidence of "relative production costs" for other areas 


28/ 
(360 U.S. at 392-393). In its Opinion No. 335 the 


28/ El Paso Natural Gas Co., 23 F.P.C. 369 (1960). 
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| 
Commission recognized that in light of CATCO cost evidence 


was admissible and relevant in a certificate proceeding, 
wherein it stated (23 F.P.C. at 375, fn. 14): 


"14/7 Although the Catco case clearly indicated chat 
the price proposed in a producer certificate 
case need not be shown to be 'just and reason- 
able! under the rate requirements of Sections 
4 and 5 of the Act, it is equally clear from 
the Court's opinion that if the circumstances 
warrant, cost evidence might or should appro- 
priately be adduced in justification of the) 
proposed price. 360 U.S., at pp. 392-393. Tr 
(Emphasis supplied) 

| 
The Commission also rejects the cost and financial 

evidence of record because it would complicate and prolong 

the proceedings. However, considerations of administrative 
convenience cannot be used to deny the admissibility of rele- 
vant evidence or the right of a certificate applicant) to 


| 
adduce evidence to show why his proposed price is in the 


present or future public convenience and necessity. 


If the Commission's position is sustained, then we 
| 
| 


have traveled the full circle. The Supreme Court's CATCO 


decision and the subsequent decisions by various courts of 


29/ 
appeal reversed Commission certification of sales of 


29/ See United Gas Improvement Co. v. Federal Power Com'n., 
290 F.2d 133 (5th Cir., 1961); United Gas Improvement 


Co. v. Federal Power Com'n., SS F.2d 159 (10th Cir., 
1961); Public Service Commission of New York v. Federal 


Power Com'n., 287 F.2d 146 (D.C. Cir., 1960);° United Gas 


Improvement Co. v. Federal Power Comin., 283 F. Ze 2d 817. 
(9th Cir., 1960). 
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natural gas because the record evidence was inadequate 

to support the proposed initial price. The tenor of those 
decisions is that the proposed prices were not in line 
and therefore the Commission's sole reliance on other 
certificated sales in the same area was not sufficient. 
Yet, under the Commission's ruling in this case, the only 
evidence which it considered were the prices provided in 
selected contracts from which it found a 15¢ "in-line" 
price, Prado submits that if the Commission's 15¢ "in- 
line" price is correct, its exclusion of any cost or 
financial evidence was erroneous. 

Although cost and financial evidence is not the sine 
qua non of a certificate proceeding, the evidence rejected 
in this proceeding was of probative value in determining 
whether Prado's proposed 16¢ per Mcf was in the present 
or future public convenience and necessity. If it is as- 
sumed that Prado's 16¢ per Mcf price was "out of line," 
then such evidence provides the necessary further justi- 


fication in support of unconditional certification. It 


simply shows why 16¢ per Mcf is "consistent with the main- 


tenance of adequate service in the public interest." (360 


U.S. at 388.) 


THE COMMISSION ERRED IN CONDITIONING PRADO'S 
CERTIFICATES ON A FUTURE FINAL ORDER TO BE 
ISSUED IN THE RULE-MAKING PROCEEDING PENDING 


| 
IN DOCKET NO. R-199. | 


By Notice issued May 22, 1961, in Docket No. R-199, 


the Commission unilaterally instituted a rule-making © 


proceeding to consider an amendment to its Regulations 
| 
to provide for standardized take-or-pay provisions in 
30/ 
producer gas sales contracts. Since this was a males 


making proceeding, no provision was made for the taking 
of evidence or for any hearings with respect to the : 
Seen center er or-pay requirements proposed by tne 
ao Bo Further, the Commission recognized that 
under the Natural Gas Act its rule-making powers are | 
prospective in nature and therefore expressly pronicee 
that the proposed amendment would apply only to contracts 
"executed on or after 1961." 

In Opinion No. 362 the Commission summarily condi- 


tioned the certificates issued to Prado so as to make 


30/ 18 CFR 154.93 
31/ The Notice did provide for interested parties to 


submit their "data, views and comments in writing 
concerning the amendment proposed therein. 
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the take-or-pay clause in each of its 1960 contracts 


"subject to the results of the rule-making proceeding 


pending in Docket No. R-199" (R. 9744). Since there 
was no evidence of record to support this condition, 


the Commission did not make any findings to justify its 
32/ 


action. 

The Commission's condition is nothing more than an 
unlawful attempt to give retroactive effect to a final 
order which may be issued at some future date in the 
rule-making proceeding pending in Docket No. R-199. 
Prado's contracts with South Texas are dated June 30, 
1960, and deliveries thereunder commenced on October 13 
and December 12, 1960 (R. 235). As recognized by the 
Notice instituting Docket No. R-199, that proceeding 


applies only to contracts "executed on or after 1961." 


32/ No issue concerning the take-or pay clauses in 
Prado's contracts was ever raised at any time during 
the hearings. For the first time in its brief the 
Commission Staff recommended that "all of the pro- 
ducer sales be conditioned to limit the take-or-pay 
requirement to 80% of the contract quantity and that 
the daily contract quantity be limited to one Mcf 
for every 8,000 Mcf of originally dedicated reserves" 
(R. 9743). The Examiner did not accept the Staff's 
recommendation (R. 9743). The Commission did not 
adopt its Staff's recommendation but sua sponte con- 
ditioned Prado's certificates on its final order in 
Docket No. R-199, as of the effective date of that 
order (R. 9754). 
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In Opinion No. 362-A, the Commission sought to pment 
this express limitation, stating that "it is immaterial 
that the rule-making proposal in its present form would 
be applicable only to contracts made in 1961 and Later" 
33/ 
(R. 10010). Prado assumes that the Commission neces- 
sarily meant that the rule-making proposal in Docket No. 
R-199 in a different form would be applicable to its | 
June 30, 1960 contracts. However, the fact that a miles 
making proposal in a different form will be applicable 
to Prado's contract simply increases the indefiniteness 


and obscurity of the Commission's condition. The funda- 


| 
mental infirmity remains -- the Commission has used its 


conditioning powers under Section 7(e) of the Natural 
Gas Act in an unlawful attempt to give retroactive effect 


to a final order which may be issued at some indefinite 


date in the future in Docket No. R-199. 


| 


The Commission's summary imposition of a condition 
subjecting the take-or-pay clauses in Prado's contracts 


to the outcome of a pending rule-making proceeding is 


33/ It is anomalous that the Commission should disregard 
the date of Prado's contracts insofar as the applic- 
ability of the rule-making proposal in Docket No. 
R-199 is concerned and at the same time unequivocally 
insist that any "in-line" determination must be made 
as of the date such contracts were executed. 
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nothing more than an obvious attempt to do under the 
guise of a certificate condition that which it is forbid- 
den to do directly. Such condition is not supported by 
soundly based findings in the record and therefore is 
beyond the Commission's power under Section 7(e) of the 
Natural Gas Act. Pure Oil Co. v. Federal Power Com'n., 
supra. Further, the Commission's condition is fatally 
defective because it renders the certificates issued to 
Prado so speculative, vague, indefinite and uncertain 
as to deprive Prado of the right to know the terms on 
which it is required to sell gas or to make an appeal 
based thereon. Sunray Mid-Continent O11 Company v. 


Federal Power Com'n., supra; Sun 0il Company v. Federal 


Power Commission, 304 F.2d 290 (5th Cir., 1962). On 


rehearing, in its iOpinion No. 362-A, the Commission al- 
legedly avoided war indefiniteness" by modifying its 
original condition to provide that "in no event shall we 
require these producers to accept provisions for less 
than 80% of the annual contract quantity" (R. 10010). 
However, the Commission's purported remedy only serves 

to spotlight the defect of indefiniteness and uncertainty. 
Indeed, the very fact that the Commission has not yet 


finally acted on its rule-making proposal in Docket No. 
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| 
R-199 for more than two years indicates that there are 
serious questions involved in promulgating a regulation 

| 
which would limit the operation of take-or-pay clauses 


even if applied only to future gas purchase contracts. 


CONCLUSION 


As noted at the outset, this appeal is particularly 
significant because it involves a question of the appli- 
cability of the Commission's area pricing policy recently 


sustained by the Supreme Court in State of Wisconsin v. 


Federal Power Commission, U.S. » decided May 20, 


1963. In this case the Commission has arbitrarily dis- 
regarded the applicable area price prescribed by Statement 
of General Policy No. 61-1 and conditioned Prado's permanent 
certificates upon a lower initial price. The Commission's 
action is a prime example of administrative inconsistency 
engendered by unequal and discriminatory enforcement of 
the Natural Gas Act. If its area prices are to mean any- 
thing, then the Commission cannot pick and choose those 
proceedings where such area prices will apply and those 
proceedings which will be decided on an individual basis. 
Ancillary to this primary erroris the Commission's 
patently erroneous determination of a 15¢ "in-line" price 
based on certain selected contracts. The Commission's 
disregard of permanently certificated sales that are not 
subject to litigation and under which a substantial volume 


of gas presently moves in interstate commerce renders its 
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i 
"in-line" price determination fatally defective. Like- 
wise, the Commission's imposition of a condition making 
Prado's certificates contingent upon a future order which 
may be issued in a pending rule-making proceeding 1s a 


clearly unlawful attempt to give retroactive effect to 
| 
its prospective rule-making powers. 


WHEREFORE, for each and all of the foregoing reasons, 
Petitioner, Prado Oil and Gas Company, oes SENT 
that the Commission's Opinion Nos. 362 and 362-A, and ac- 
companying orders, be set aside insofar as the permanent 
certificates issued by said opinions are conditioned upon 
a reduction of Prado's initial contract price from 16¢ 
per Mcf to 15¢ per Mcf and on the results of the rule- 
making proceeding in Docket No. R-199, and that Prato be 


granted such other and further relief to which it may be 


entitled. 


Respectfully submitted, 


W. D. Deakins 


J. Evans Attwell 
Vinson, Elkins, Weems & Searls 
2100 First City National Bank 
Building 
Houston 2, Texas 
Attorneys for 
Prado O11 and Gas Company 
| 
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APPENDIX B 


Natural Gas Act 


The pertinent provisions of the Natural Gas Act of 


June 21, 1938, ¢. 556, 52 Stat. 821; as amended, 15 U.S.C. 


§§ 717-717w, are as follows: 


Section 7. (¢) No natural-gas company or person 
which will be a natural-gas company upon completion 
of any proposed construction or extension shall en- 
gage in the transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any 
facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is 
in force with respect to such natural-gas company 
a certificate of public convenience and necessity 
issued by the Commission authorizing such acts or 
operations: Provided, however, That if any such 
natural-gas company or predecessor in interest was 
bona fide engaged in transportation or sale of 
natural gas, subject to the jurisdiction of the Com- 
mission, on the effective date of this amendatory 
Act, over the route or routes or within the area for 
which application is made and has no operated since 
that time, the Commission shall issue such certifi- 
cate without requiring further proof that public 
convenience and necessity will be served by such 
operation, and without further proceedings, if ap- 
plication for such certificate is made to the Com- 
mission within ninety days after the effective date 
of this amendatory Act. Pending the determination of 
any such application, the continuance of such opera- 
tion shall be lawful. 


In all other cases the Commission shall set 
the matter for hearing and shall give such reasonable 
notice of the hearing thereon to all interested per- 
sons as in its judgment may be necessary under rules 
and regulations to be prescribed by the Commission; 


and the application shall be decided in accordance 
with the procedure provided in subsection (e) of 
this section and such certificate shall be issued 
or denied accordingly: Provided, however, That |the 
Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate ser- 
vice or to serve particular customers, without notice 
or hearing, pending the determination of an applica- 
tion for a certificate, and may by regulation ex- 
empt from the requirements of this section temporary 
acts or operations for which the issuance of a jcertifi- 
cate will not be required in the public interest. 

| 


[52 Stat. 825 (1938), as amended, 56 Stat. 83 (1942); 


15 U.S.C. § 717f£(¢)] (Footnote omitted). | 


xe * 


(e) Except in the cases governed by the pro- 
visos contained in subsection (c) of this section, 
a certificate shall be issued to any qualified | 
applicant therefor, authorizing the whole or any 
part of the operation, sale, service, construction, 
extension, or acquisition covered by the applida- 
tion, if it is found that the applicant is able and 
willing properly to do the acts and to perform ‘the 
service proposed and to conform to the provisions of 
the Act and the requirements, rules, and regulations 
of the Commission thereunder, and that the proposed 
service, sale, operation, construction, extension, 
or acquisition, to the extent authorized by the 
certificate, is or will be required by the present 
or future public convenience and necessity; other- 
wise such application shall be denied. The Commission 
shall have the power to attach to the issuance of 
the certificate and to the exercise of the rights 
granted thereunder such reasonable terms and condi- 
tions as the public convenience and necessity may 
require. 


[56 Stat. 84 (1942); 15 U.S.c. § 717F{e)] 
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In the 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


LIES 9 
No. 37585 


PRADO OIL AND GAS COMPANY 
Petitioner 


Vv. 


FEDERAL POWER COMMISSION 


Respondent 


ON PETITION TO REVIEW ORDERS OF 
THE FEDERAL POWER COMMISSION 


REPLY BRIEF FOR PETITIONER 


Petitioner, Prado O11 and Gas Company, submits the 
following reply to the briefs filed by the Federal Power 


Commission and the New York Public Service Commission. 


The briefs filed by the Commission and New York are 
concerned primarily with circumventing the applicable area 


price established by Statement_of General Policy No. 61-1 


and justifying the Commission's 15.0¢ per Mcf "in-line" price 
| 


determination. Since many of the arguments advanced are 
| 
completely answered in the initial brief filed by Prado, the 


Court is referred to the appropriate sections of such brief 


to avoid repetition. This reply is limited toa short dis- 
| 
cussion of the following fundamental errors underlying the 
briefs filed by the Commission and New York: : 
| 
(1) The spurious argument that the parties would be de- 
prived of due process unless the Commission disre- 
garded its applicable area price; 
(2) The erroneous and inconsistent attempts to justify 
the Commission's failure to consider the permanently 
certificated Coastal sales in determining Ene "in- 
line" price; 


The erroneous assertion that consideration of cost 
evidence would convert every certificate case into 
a long, drawn-out rate proceeding; and 


The attempts of the Commission and New York to pre- 
vent judicial review of the unsupported certificate 
condition relating to the take-or-pay PEN in 
Prado's contracts. 


These fundamental errors will be discussed seriatim. 
| 
| 


STATEMENT OF GENERAL POLICY NO. 61-1 


The errors inherent in the Commission's disregard of 
its applicable area price are detailed in Prado's initial 
brief (Br. pp. 17-33, 37-40). Just as the area prices pre- 
seribed by Statement of General Policy No. 61-1, as amended, 
provide ceilings for certification in the absence of compel- 
ling evidence justifying a higher price, they likewise pro- 
vide a floor for the producer in the absence of compelling 
evidence to support a lower price. If not determinative of 


the "in-line" price, then such area prices are at least prima 


facie evidence of the "in-line" price. They create a pre- 


sumption which cannot be overcome except by compelling evi- 
dence that was not available to the Commission at the time 
it issued its Policy Statement. 

The Commission and New York point out that the area 
prices were issued without notice or hearing. Therefore, 
they argue that it would constitute a deprivation of due 
process for the Commission to consider the applicable area 
price in determining whether Prado's 16¢ per Mcf initial 
contract price was consistent with the public convenience 


and necessity. 


Prado does not contend that the area prices established 


by Statement of General Policy No. 61-1 bind the Commission 


to automatically approve those prices after hearing. | Instead, 


it is Prado's position that, as in many prior certificate 
eases, the Commission's area price is presumptively the public 
interest price for certification. This presumption can be re- 


butted only by compelling evidence. A producer applicant has 


the burden of justifying an initial contract price in excess of 


the area price; likewise, the burden is on any other party to 


adduce compelling evidence to justify a lower price. - This is 

the position taken by the Commission in its Policy Statement. 
Thus, neither the producers nor the consumers are deprived of 

| 

their right to a hearing with respect to a permanent certificate. 
Their substantive rights are prejudiced only to the extent that 
they fail to adduce such compelling evidence to rebut the pre- 
sumption created by the applicable area price. Clearly, this 
is not a denial of due process, but, as stated by the Commission, 
it is simply an administrative standard to "aid in effectively 
applying the provisions of the Act to independent producers on 

a simple, clear and administratively feasible basis and ina 


manner fair to all whose interests are affected by Commission 


regulation." (24 F.P.c. at 819.) 


ye 


Therefore, Prado submits that the question before the 
Court in this case is whether there was compelling evidence 
of record which justified the Commission's disregard of its 
applicable area price -- be it 18¢ or 16¢ per Mcf -- and the 
imposition of a 15¢ per Mcf price condition in the certifi- 
cates issued to Prado. Neither New York nor the other inter- 
venors presented evidence. The Commission Staff presented 
evidence of other contract prices in the area and found the 
"sn-line" price level to be in the 16-17¢ price range (R. 9496). 
The Commission selected certain contracts from its Staff's 
tabulation as providing "compelling" evidence to justify dis- 
regard of its area price and the imposition of a 15¢ price 
condition in the certificates issued to Prado. However, the 
Commission's position is completely untenable because its 


area prices were determined from all contracts in the area 


and supported by other evidentiary criteria such as cost of 


production, trends! in exploration, ete. In other words, the 
Commission's area prices include a consideration of the very 
evidence which the Commission now alleges constitutes com- 
pelling evidence to justify a lower price. The fallacy in 
such an illogical argument is self-evident. 


The Commission also argues that it was justified in 
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disregarding its area prices in this case because Prado's 


contracts were dated approximately three months prior |to the 


promulgation of its Statement of General Policy on September 


28, 1960. Of course, there is absolutely no justification 


for using September 28, 1960 as an arbitrary cut-off date as to 
| 
the applicability of the Commission's area prices. To support 


| 
its position the Commission cites this Court's recent decision 


in Atlantic Refining Co. v. FPC, App. DC , 316 F.2d 617 


(DC Cir., 1963). The Commission's reliance on the Atlantic 


| 
case is somewhat anomalous, for the Court pointed out: 


"While the order in suit relates to a period prior to the 
promulgation of the area pricing policy by the Commission, 


in effect this approach appears to have been used here in 


determini the proper initial rate under Section 7. 
(Emphasis a oso 


Therefore, regardless of whether the Commission should have 
| 
made its "in-line" price determination as of the date of Prado's 


1/ | 2/ 
contracts or the date deliveries commenced under such contracts, 
it is clear that the Commission was obliged to consider its 


applicable area price. 


1/ June 30, 1960. 


2/ October 13 and December le, 1960. 


"IN-LINE" PRICE DETERMINATION 


The crux of the Commission's 15¢ per Mcf "in-line" 
price determination was the elimination of 28 permanently 
certificated sales to Coastal Transmission Corporation 
covering estimated monthly deliveries of approximately 
2,000,000 Mcf. These sales were permanently certificated, 
after hearing, at initial prices of 16.0¢, 16.5¢ and 17.0¢ 
per Mcf and are not subject to further administrative or 
judicial review. The Commission and New York impliedly 
concede in their briefs that if these Coastal sales are 
considered, the "in-line" price will justify Prado's 16¢ 
per Mcf initial contract price. 

Although the Commission and New York have a common 
objective -- to sustain the Commission's elimination of 
the Coastal sales -- the rationale each follows to reach 
this result is contradictory. The Commission recognizes 
the Coastal sales, but states that "substantial volumes of 
gas were thereafter sold at lower prices" (Br. p. 17). 
Then, without any evidentiary support whatsoever, it 


reaches the completely illogical conclusion that because 


the Coastal sales did not "have a continued impact on the 


selling price in later years" they should be eliminated 


in making an "in-line" price determination in this case 


| 
(Br. p. 17). In other words, the Commission argues that 


it was justified in disregarding the Coastal sales simply 


because there were subsequent sales in the area at lower 
prices. The existence of such lower price sales is en- 
tirely irrelevant because there were also subsequent leailes 
at prices equal to and higher than those involved in the 
Coastal sales. : 

New York takes the opposite approach. It argues that 
the Commission was justified in disregarding the Coastal 
sales because they "triggered the ensuing price expldsion 
in the Texas Gulf Coast area" (Br. p. 11). However, the 
Commission points out that "the sales to Coastal did not 
result in a general catapult to a 16-17 cent price level" 


| 
(Br. p. 20). The evidence of record supports the Com- 


mission's statement. It reflects that contracts were sub- 


sequently made and certificated at prices below, equal to, 


and above those involved in the Coastal sales. 


Both the Commission and New York argue also that the 
permanently certificated Coastal sales should be disre- 


garded because they were at the same price level as sales 


ape 


involved in litigation. The Commission alleges that "the 
producers did not meet their burden of showing that these 
sales were not subject to the same infirmities as sales at 
the same prices now in litigation (Br. p. 19). To support 
their arguments the Commission and New York cite United 

Gas Improvement Co. v. Federal Power Com'n., 283 F.2d 817 
(9th Cir., 1960, cert.den. 365 U.S. 879). As pointed out 


in Prado's initial brief (pp. 49-50), the producers had no 


such "burden" because the Coastal sales were permanently 


certificated by final Commission orders no longer subject 
to administrative or judicial review. Therefore, they 

are conclusively presumed to be supported by substantial 
evidence and cannot be collaterally attacked. In any event, 
the Ninth Circuit rejected this very same argument, stat- 
ing (283 F.2d 1824): 


"NGI and New York further contend, however, that 
if the prices paid by other pipeline companies may be 
resorted to for comparative purposes, such comparison 
must at least be limited to prices which have been 
authorized only after the Commission's careful scrutiny 
according to Catco standards. It is argued that until 
it is demonstrated that such other prices have them- 
selves been justified in certificate proceedings or 
tested in rate proceedings 'they are absolutely mean- 
ingless as a touchstone.' 


"The Commission points out that in utilizing price 


comparisons for the purpose of drawing a ‘line’ the 
Commission has limited itself to a consideration of 
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certificated prices. It nevertheless concedes that 
these certificated prices for the most part have never 
been subject to Commission scrutiny. But, the: Com- 
mission argues in effect, such a limitation is;neither 
expressed nor implied in the Catco decision, and to 
impose such a limitation would render the whole technique 
impractical. 
| 

"As previously indicated, the price line is in- 
tended to reflect current conditions in the industry. 
Therefore, comparative prices upon which it is) based 
must be prices under which a substantial amount of 
natural gas presently moves in interstate commerce. 
The limitation urged by UGI could well defeat this ob- 
jective by restricting the comparison to a small num- 
ber of contracts under which little gas moves today. 
It could in fact, require a rollback to Eee) i having 
no current relevancy. 


"Assuming the criteria employed by the Commission 
to be otherwise acceptable, we hold that the considera- 
tion for comparative purposes of producer prices not 
previously scrutinized does not evidence an abuse of 
discretion. 


COST EVIDENCE 


Ancillary to its "in-line" price determination, the 
Commission refused to consider any evidence of cost or 
financial Seo met In short, the Commission equated 
the "in-line" price with public convenience and necessity 
and took the position that cost evidence was irrelevant. 
The Commission's position is somewhat anomalous in view of 
this Court's admonition that "where the inquiry is whether 
a particular proposed price is invalid, it serves no pur- 


pose to refer to other prices which may be equally invalid. 


Public Service Commission of New York v. F.P.C., 109 App. 


DC 292, 295, 287 F.2d 146, 149 (1960). 


Both the Commission and New York confuse the question 
of the relevance of cost evidence in a certificate case 


with the determination of just and reasonable rates in a 


New York alleges that cost evidence was considered by 
the Commission and found to be inadequate. However, 
the orders under review and the Commission's brief 
clearly show that the Commission did not consider the 
cost evidence presented in this case in determining 
whether the producers' contract prices were consistent 
with the public convenience and necessity. 


rate case. Thus, they argue that if the Commission is 
required to consider cost evidence, every certificate case 
will be converted into a full-blown rate case. Howbver, 
this is a "straw man," for the question is whether such 
cost evidence is of probative value in determining the 
public convenience and necessity. The cost evidenbe of 
record satisfied this criteria. It was directed to show- 
ing why the proposed contract prices were spots with 
the public convenience and necessity. No contention was 
nor has been made that this evidence was aimed at requiring 
the Commission to subsidize high-cost producers with con- 
sumers' money. The producers were simply trying to sup- 


port their contract prices, and no request was made for 


certification of prices in excess of those provided in the 


contracts. 


Nor would Commission consideration of such cost and 
financial requirements evidence convert "every individual 
certificate case into a full-blown rate case." Indeed, 

| 
the Commission has considered similar cost evidence in 
many certificate proceedings. Cf. Opinion No. 339 in 


Trunkline Gas Co., et al, 24 F.P.C. 1020, 1038 (1960). 


However, even if the consideration of cost and financial 
| 


evidence would delay or complicate certificate proceedings 
considerations of administrative convenience cannot be used 
to preclude producers from adducing relevant evidence in sup- 


port of their certificate applications. As recently noted 


in Texaco Inc. v. Federal Power Commission, F.2d (10th 


Cir., Nos. 6947 et al, issued May 20, 1963): 


"Neither sympathy for the administrative diffi- 
culties of the Commission nor recognition of its 
expertise in the regulation of those subject to the 
Natural Gas Act justifies disregard of the statutes 
under which the Commission operates. We find no 
statutory authorization for the Commission actions 
here attacked." 


TAKE-OR-PAY 


In the orders under review the Commission summarily 

conditioned the certificates issued to Prado so as to make 

| 
the take-or-pay clauses in each of its contracts subjiect to 
the results of the rule-making proceeding pending in Docket 
No. R-199. The Commission and New York state that this con- 
dition is not presently reviewable because the condition "has 
no present impact on the producers." They state that when 
and if Docket No. R-199 is finally concluded the producers 
will be free to seek judicial review of the condition as then 
implemented. 

As noted in Prado's initial brief, there is absolutely 
no evidence of record to support the Commission's take-or-pay 
condition. The reason for the lack of evidence is che fact 
that no issue was ever raised on this point prior to the 
orders under review. Prado submits that it now has a right 
to judicially test any condition in its permanent certificates 
on the ground that such condition is not supported by sub- 
stantial evidence or soundly based findings and therefore 


is beyond the Commission's conditioning power under Section 


7(e) of the Natural Gas Act. Pure Oil Co. v. Federal Power 


Com'n., 292 F.2d 350 (7th Cir., 1961). This is the appropriate 


time for judicial review since the take-or-pay condition must 
be tested on the basis of the proceedings underlying the or- 
ders in question. The Commission simply cannot give retro- 
active effect to its prospective rule-making powers by insert- 
ing such a condition in a certificate and then claiming that 
the condition is not subject to judicial review until the 
rule-making proceeding is finally completed. 

Further, in Texaco Inc. v. F.P.C., supra, the Court re- 
cently pointed out that general orders resulting from rule- 
making proceedings are not reviewable. Therefore, it is clear 
that Prado could 'not complain of the final order in Docket 
No. R-199. Its only remedy is to seek judicial review of the 
orders issuing permanent certificates. However, Section 19(b) 
of the Act requires Prado to file such an appeal within sixty 
days after the order of the Commission upon application for 
rehearing. Therefore, in appealing the validity of the take- 
or-pay condition imposed by the Commission, Prado has simply 
followed the mandatory statutory procedure. 

Further, the Texaco case also clearly reflects that the 
final outcome of Docket No. R-199 can only be an advisory 


declaration and cannot invalidate, either retroactively or 
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prospectively, take-or-pay clauses in the contracts Alesana 
cated by the orders under review. Otherwise, the Pinal order 
in Docket No. R-199 would be void and without effect. 

If the Commission wishes to impose a Seen eiconel 
tion on the certificates issued to Prado in this case, it 
was required to do so after an adversary hearing in which 
facts are adduced to sustain the findings on the basis of 
statutory standards. However, in the present case nol ew 


dence whatsoever was introduced to support the Commission's 
take-or-pay condition. No amount of administrative ex- 
pertise can supply this deficiency. Accordingly, the take- 


or-pay condition imposed by the Commission on the permanent 


certificates issued to Prado are illegal and unlawful, and 


should be set aside by this Court. 


MISCELLANEOUS 


The Commission points out that the orders under review 
do not prevent the producers from filing increased rates up 
to the contract prices (Br., p. 6, fn. 4). It then refers 
to the fact that! Prado has filed an increase to 16.7¢ per 
Mef which the Commission has suspended until September 15, 
1963. However, the Commission fails to state that this rate 
increase for additional compression services performed by 
Prado is predicated upon the conditioned initial price of 
15¢ per Mcf and was filed expressly without prejudice to the 
instant appeal by Prado. In other words, such price increase 
merely reflects an increase of 1.7¢ per Mcf as compensation 
to Prado for additional compression services and does not 
represent a rate increase filing to offset the price condi- 
tion imposed by the Commission. 

The Commission also discusses a typographical error on 


page 45 of Prado's brief where reference is made to "8" 


permanently certificated sales in the price range 14-14.5¢ 


per Mcf, which should have been "80" such sales. This ob- 
vious typographical error was made in connection with a 


description of the bar graph attached as Appendix A to Prado's 


initial brief. As reflected on this bar graph, these 80 sales 


between 14.0 and 14.5¢ are at 4 different price levels, Thus, 
Prado's ultimate conclusion remains unaffected -- the bar graph 
clearly shows that the "in-line" price for sales from Tees 
Railroad Commission District No. 4, "under which a substantial 
amount of natural gas presently moves in interstate commerce," 


is at least 16¢ per Mcf. 


CONCLUSION 


The arguments presented by the Commission and New York 


do not materially detract from Prado's initial brief. They 
have failed to show any "compelling" reason why the Commis- 
sion should depart from its applicable area price aha condi- 
tion the permanent certificates issued to Prado on os ini- 


tial price of 15¢ per Mcf. Likewise, they have failed to 


show any justification for the certificate condition relat- 


ing to the take-or-pay provision in Prado's contracts. Ac- 


| 
cordingly, for the reasons here stated and in Prado's ini- 


tial brief, it is respectfully submitted that Opinion 


Nos. 362 and 362-A should be set aside. 


Respectfully submitted, 


[s/ W. D. Deakins, Jr. 
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July 27, 1963 


